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ACT  CONTINUING  AND  ENLARGING  SUPREME 

COURT  COMMISSION 

LFrom   Chapter  87,  pages   113-115,   Session  Laws   1915, 
effective  March  5,  1915.] 

Section  1.  The  Governor  is  hereby  authorized  to  ap- 
point, by  and  with  the  consent  and  approval  of  -the  Su- 
preme Court,  entered  of  record  upon  its  journals,  nine 
persons  possessing  qualifications  of  judges  of  the  Supreme 
Court,  as  Supreme  Court  Commissioners,  to  assist  the  Su- 
preme Court  in  disposing  of  the  causes  accumulated  and 
being  filed  in  said  court,  ''one  of  said  commissioners  to  be 
selected  from  each  Supreme  Court  judicial  district  and  four 
to  be  selected  from  the  state  at  large."  Said  commissioners 
shall  be  divided  into  groups  of  three  each,  and  shall  be 
designated  as  Divisions  One,  Two,  and  Three.  The  court 
shall  designate  the  division  to  which  each  commissioner 
shall  be  assigned,  and  may  change  such  assignments 
whenever  the  public  interest  may  be  better  served  thereby. 
Each  commissioner  shall  hold  his  office  until  the  last 
day  of  January,  1917,  and  shall  be  paid  as  compensation 
the  sum  of  $3,000.00  per  annum  payable  monthly.  Each 
commissioner  shall,  before  entering  upon  the  discharge  of 
his  duties,  take  and  subscribe  the  oath  required  of  the 
judges  of  the  Supreme  Court  and  file  the  same  in  the 
office  of  the  clerk  of  the  Supreme  Court;  vacancies  oc- 
curring in  •  the  office  of  Supreme  Court  Commissioners 
shall  be  filled  in  the  same  manner  as  the  original  ap- 
pointment. 

Section  2.  The  Governor  is  further  authorized  at 
any  time  when  in  his  judgment  the  public  interest  will 
warrant  it,  the  Supreme  Court  concurring  therein,  to 
designate  not  more  than  nine  district  judges  to  act  as 
Supreme  Court  Commissioners  for  a  period  of  not 
less  than  four  months  at  a  time.  Such  district  judges, 
when  so  assigned,  shall  be  by  the  Supreme  Court  assigned 
to  duty  as  such  commissioners,  and  said  district  judges 
acting  as  Supreme  Court  Commissioners,  shall  be  divided 
into  groups  of  three  each  by  the  Supreme  Court,  and  each 
group  shall  constitute  a  separate  division.  No  cause  shall 
be  referred  to  any  division  which  originated  in  or  was 
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VI ACT  CONTINUING  COMMISSION. 

tried  in  the  district  of  either  of  said  judges,  constituting 
any  such  division.  Such  judges,  when  so  assigned,  shall 
possess  and  exercise  the  same  powers  and  duties  and 
be  governed  by  the  same  rules  and  regulations  as  other 
commissioners  authorized  by  this  act,  and  shall  be  paid 
in  addition  to  their  salaries  as  district  judges,  the  sum  of 
two  dollars  per  day  while  acting  as  commissioners,  which 
shall  be  in  lieu  of  expenses  now  authorized  by  law  while 
serving  outside  of  their  district. 

Section  3.  It  shall  be  the  duty  of  such  Supreme 
Court  Commissioners,  under  the  orders  and  direction  of, 
and  suliject  to  such  rules  and  regulations  as  may  be  pre- 
scribed by,  the  Supreme  Court,  to  assist  the  Supreme 
Court  in  disposing  of  the  causes  now  pending  or  here- 
after filed  in  said  court.  The  Supreme  Court  shall  from 
time  to  time  assign  to  each  division  of  the  commissioners 
a  sufficient  number  of  causes  to  keep  them  employed.  The 
commissioners  may  hear  arguments,  examine  briefs  and 
records,  pass  upon  motions,  and  shall  in  the  causes  as- 
signed to  them,  prepare  and  submit  to  the  Supreme  Court 
opinions  in  writing  stating  their  findings  and  conclusions, 
and  shall  make  recommendations  to  the  court.  The  Su- 
preme Court  shall  examine  each  such  cause  and  opinion  re- 
ported on  by  the  commissioners,  and  may  adopt,  reject,  or 
modify  the  same,  or  any  cause  may  be  remanded  to  the 
same  or  any  other  division  of  the  commissioners  for  fur- 
ther investigation  and  report.  The  Supreme  Court  shall, 
in  each  cause  returned  to  it  by  the  commissioners  with  an 
opinion,  when  finally  approved  by  the  court,  render  such 
judgment  as  shall  In  the  judgment  of  the  court  be  appro- 
priate and  just. 

Section  6.  The  commissioners  herein  provided  for 
shall  be  subject  to  removal  at  any  time  by  the  Governor. 
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J.  F.  SHARP,  Vice  Chief  Justice. 
JOHN  B.  TURNER,  ] 

SUMMERS  HARDY,  ^Justices. 

G.  A.  BROWN,  J 


ST.  L.  &  S.  F.  R.  CO.  V.  WAGGONER  et  al. 

No.  5368.     Opinion  ¥\\ea  October  19,  1915. 

(152  Pac.  448.) 

CARRIERS— Shipment  of  Stoek—Negligenee— Evidence— Direction  of 
Verdict.  In  an  action  by  a  shipper  aj?ainst  a  carrier  for  damages 
resulting  from  tlie  negligent  handling  of  stock,  when  the  evidence 
fails  to  show  any  negligence  on  the  part  of  the  carrier,  held* 
error  for  the  trial  <*ourt  to  refu.se  a  i)eremptory  instruction  to 
the  jury  to  return  a  verdict  for  the  defendant. 

(Syllabus  by  Galbraith,  C.) 

Error  from  County  Court,  Hughes  County; 
J.  Ross  Bailey,  Judge, 
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Action  by  G.  W.  Waggoner  and  another  against  the 
-St.  Loois  &  San  Francisco  Railroad  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error.  Reversed  and 
remanded. 

W.  F.  Evwns,  R.  A.  Kleinschmidt,  and  E.  H.  Foster, 
for  plaintiff  in  error. 

Crump  &  Skhmer,  for  defendants  in  error. 

Opinion  by  GALBRAITH,  C.  This  is  an  appeal  from 
the  judgment  of  the  trial  court,  rendered  upon  the  ver- 
dict of  a  jury  in  the  sum  of  $285,  against  the  railroad 
i^mpany  for  negligence  in  the  handling  of  a  shipment  of 
cattle  from  Wetumka,  Okla.,  to.  Kansas  Cily,  Mo.  There 
is  little,  if  any,  dispute  as  to  the  facts.  The  defendants 
in  error  delivered  to  the  plaintiff  in  error  91  head  of 
cattle  at  its  station  at  Wetumka,  for  shipment  to  Kansas 
City,  at  9:30  p.  m.  on  the  13th  day  of  November,  1911. 
The  cattie  filled  three  cars  and  were  moved  forward  to 
Sapulpa,  arriving  there  at  7:30  a.  m.  on  the  14th,  and 
were  unloaded  from  the  cars  and  placed  in  the  company's 
stock  pens,  and  fed  and  watered  and  retained  there  until 
near  12  o'clock  the  night  of  the  14th.  They  were  re- 
loaded and  went  forward  on  the  regular  stock  train,  leav- 
ing Sapulpa  a  few  minutes  after  midnight  on  the  14th. 
The  stock  was  moved  forward  to  Kansas  City  on  sched- 
ule time,  arriving  there  on  the  morning  of  the  16th  of 
November,  in  time  for  the  morning  market  of  that  day. 
The  railroad  had  two  schedules  for  the  handling  of  stock. 
Where  the  shipment  included  ten  or  more  cars,  the  stock 
was  moved  by  special  train,  and  would  go  from  Wetumka 
to  Kansas  City  in  less  than  28  hours.  The  stock  moving 
on  this  schedule  would  not  have  to  be  unloaded  and  fed 
and  watered  en  route  to  comply  with  the  federal  regula- 
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tdons  prohibiting  stock  from  being  held  in  the  cars  more 
than  28  hours  without  feed  and  water,  while  shipments  of 
less  than  ten  cars  were  forwarded  by  regular  schedule 
stock  trains.  This  shipment,  being  a  three-car  lot,  .was. 
forwarded  by  the  latter  schedule.  The  train  on  which 
they  were  shipped  was  due  tp  leave  Wetumka  at  4:05  p* 
m.  each  day.  This  train  was  due  at  Sapulpa  at  10  p.  m., 
and  if  on  time  would  make  connection  with  the  regular 
stock  train  leaving  Sapulpa  for  Kansas  City  each  night 
at  12:01.  This  train,  however,  leaves  Sapulpa  on  its 
regular  schedule,  and  is  not  held  for  trains  from  the 
south  or  west.  Stock  arriving  at  Sapulpa  after  12:01  at 
night,  and  after  the  departure  of  this  regular  train,  was 
of  necessity  held  at  Sapulpa  until  the  train  of  the  next 
night.  The  regular  schedule  time  between  Wetumka  and 
Sapulpa  was  six  hours  and  25  minutes.  The  train  on 
which  this  stock  was  shipped  was  four  or  five  hours  late 
on  the  13th  at  Wetumka,  and  did  not  leave  there  until 
9:30  p.  m.,  and  could  not  possibly  have  reached  Sapulpa 
in  time  for  the  regular  stock  train  for  Kansas  City  leav- 
ing Sapulpa  that  night.  The  shippers  were  told  by  the 
agent  at  Wetumka  that  these  cattle  shipped  by  this  train 
would  arrive  at  Kansas  City  in  time  for  the  morning 
market  of  the  third  day.     One  of  the  shippers  testified: 

"Q.  What  day's  market  did  you  expect  to  sell  on? 
A.  Why  I  shipped  with  the  expectation  of  sellinjf  on^ 
the  16th/* 

It  is  not  denied  that  these  cattle  were  delivered  at 
Kansas  City  in  time  for  the  morning  market  of  the  third 
day  after  shipment,  and  that  they  were  sold  on  the  morn- 
ing market  of  the  16th.  There  is  no  complaint  of  the 
handling  of  this  stock  by  the  railroad  company  after 
leaving  Sapulpa,  but  it  is  contended  that  the  delay  of  17 
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hours  there  was  unnecessary,  and  therefore  negligence, 
and  resulted  in  the  shrinkage  of  the  cattle  of  some  40 
or  50  pounds  each,  and  damages  to  the  shipper  in  that 
amount.  It  is  not  claimed  that  the  cattle  were  not  prop- 
erly cared  for  at  Sapulpa.  The  railroad  company  caused 
them  to  be  unloaded  there  and  placed  in  its  pens  and 
given  feed  and  water.  There  is  some  complaint  that 
they  were  not  given  sufficient  feed  but  the  shippers 
remedied  this  by  giving  to  them  additional  hay. 

One  assignment  of  error  urged  is  the  refusal  of  the 
court  to  direct  the  jury  to  return  a  verdict  for  the  de- 
fendant. It  is  argued  that,  the  action  being  based  on 
the  ground  of  negligence  in  the  handling  of  the  stock  by 
the  company,  the  burden  was  upon  the  plaintiffs  to  estab- 
lish by  evidence  that  the  company  was  negligent  in 
handling  the  shipment,  and  that  injury  thereby  resulted 
to  the  shippers.  The  defendants  in  error,  however,  have 
not  pointed  to  any  particular  evidence  of  negligence,  other 
than  the  fact  that  the  shipment  was  on  the  road  54  hours, 
which,  it  is  contended,  is  an  unreasonable  time,  and  there- 
fore evidence  of  negligence.  We  cannot  agree  with  this 
argument.  The  shippers'  action  for  damages  was  based 
upon  negligence  of  the  carrier.  The  law  imposed  upon 
the  shippers  the  duty  of  proving  by  competent  evidence 
some  act  of  negligence  by  the  carrier  that  resulted  in  the 
damages  sued  for.  Our  search  of  the  record  fails  to 
disclose  such  evidence.  It  was  the  duty  of  counsel  to 
point  out  this  evidence  in  answer  to  the  contention  of 
the  carrier  that  there  was  no  negligence,  and  therefore 
no  question  to  be  submitted  to  the  jury. 

After  a  qareful  reading  of  the  testimony  we  are  un- 
able to  point  to  any  evidence  in  the  record  that  we  can 
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say  supports  the  claim  of  negligence  on  the  part  of  the 
company  in  the  handling  of  this  shipment  of  stock.  The 
delay  of  17  hours  at  Sapulpa  is  explained  by  the  evi- 
dence, from  which  it  appears  that  such  delay  could  not 
possibly  justify  a  finding  of  negligence  on  account  thereof, 
since  these  cattle  moved  forward  by  the  first  train  de- 
parting from  Sapulpa  for  Kansas  City,  after  their  arrival 
there.  We  are  forced  to  the  conclusion  that  in  this  record 
there  is  no  evidence  of  negligence  on  the  part  of  the 
company  in  handling  this  shipment,  and  therefore  there 
was  no  question  to  submit  to  the  jury  in  this  cause,  and 
the  trial  court  should  have  sustained  the  motion  of  the 
plaintiff  in  error  for  an  instructed  verdict  in  its  favor. 
A.,  T.  &  S.  F.  R.  Co.  V,  Henderson,  27  Okla.  560,  112  Pac. 
986;  E.  M.  Brash  Cigar  Co.  v.  Wilson,  32  Okla.  153,  121 
Pac.  223;  Terry  v.  Creed,  28  Okla.  857,  115  Pac.  1022; 
Hassell  v,  Morgan,  27  Okla.  453,  112  Pac.  969. 

We  therefore  recommend  that  the  judgment  appealed 
from.be  reversed,  and  the  cause  remanded  for  such  fur- 
ther proceedings  as  may  be  proper. 

By  the  Court :     It  is  so  ordered. 
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DURODERIGO  v.  CULWELL. 

No.  5406.     Opinion  Filed  CkJtober  19,  1915. 
(152  Pac.  605.) 

1.  INSANE  PERSONS— Voidable  Conveyance— Mental  Deficiency  of 
Grantor — Statu  Quo.  A  deed  of  a  feeble-minded  person  who 
has  not  been  adjudged  incompetent,  and  who  is  not  shown  to 
be  entirely  without  understanding,  at  the  time  of  its  execution,  is 
not  void,  but  only  voidable;  and,  in  the  absence  of  fraud,  before 
the  real  estate  can  be  recovered,  the  purchaser  must  be  placed 
in  statu  quo. 

2.  SAME — Evidence^— Adjudication  of  Incompetency.  An  order  of 
a  county  court,  adjudging  a  person  incompetent  who  had,  pre- 
vious to  such  order,  transferred  real  estate,  is  competent,  in  a 
subsequent  action  in  a  district  court  to  recover  the  real  estate, 
to  show  that  that  action  was  properly  brought  by  his  guardian, 
but  a  special  finding  by  the  county  judge  that  he  was  an  imlK^cile 
from  birth  is  not  admissible. 

3.  TRIAL — Instructions — Exceptions.  A  general  exception  to  each 
and  every  paragraph  of  the  court's  charge  is  too  general,  and 
avails  the  iwirty  taking  such  exception  nothing.  Exceptions  to 
instructions  must  specify  the  instructions  objected  to,  and  thus 
afford  the  couit  an  opportunity  to  correct  the  vice  in  the  in- 
structions complained  of. 

(Syllabus  by  Brett,  C.) 

Error  from  District  Court,  Love  County; 
Stillwell  H.  Ru^ssell,  Judge. 

Action  by  Columbus  Duroderigo,  by  his  guardian, 
Frank  O'Savior,  against  W.  A.  Culwell.  Judgment  for 
defendant,  and  plaintiff  brings  error.    Affirmed. 

L.  5.  Dolman  and  Fred  C.  Rybum,  for  plaintiff  in 
error. 

Eddleman  &  Graham  and  Cruce  &  Potter,  for  de- 
fendant  in  error. 

Opinion  by  BRETT,  C.  This  is  a  suit  in  ejectment 
brought   by   Frank   O'Savior   as   guardian    of   Columbus 
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Duroderigo,  an  incompetent,  against  W.  A.  Culwell  for 
possession  of  certain  real  estate  described  in  the  petition, 
and  for  damages  for  unlawfully  withholding  possession, 
and  for  the  rents  and  profits  for  six  years  prior  to  the 
filing  of  this  suit.  Culwell  answered  by  general  denial, 
and  denied  specifically  that  Columbus  Duroderigo  .was  an 
incompetent.  A  trial  was  had  to  the  court  and  jury, 
which  found  for  defendant,  Culwell.  Judgment  was  ren- 
dered in  his  favor,  and  plaintiff  appeals  to  this  court. 

The  evidence  shows  that  patents  were  issued  to 
Columbus  Duroderigo,  a  Chickasaw  Indian,  to  the  land 
in  controversy  in  August,  1906,  and  upon  these  patents 
the  plaintiflf  based  his  right  to  recover. 

The  defendant  introduced  deeds  to  the  land,  executed 
by  Columbus  Duroderigo  to  him  in  1908  and  1910,  in  sup- 
port of  his  right  to  possession.  These  deeds  were  at- 
tacked by  the  plaintiff  on  the  ground  that  Duroderigo 
was  incompetent,  and  wholly  without  understanding  at 
the  time  he  executed  the  deeds  to  Culwell.  But  it  clearly 
appears  from  the  evidence  that  no  guardian  was  ap- 
pointed for  Duroderigo  until  June  26,  1912,  and  that 
prior  to  that  time  he  had  transacted  his  own  business,  and 
had  been  appointed,  and  acted,  as  guardian  for  a  younger 
brother,  and  was  not  "entirely  without  understanding" 
at  the  time  of  the  trial.  The  evidence  also  shows  that 
at  the  time  Culwell  purchased  the  land  he  paid  all  that 
it  was  then  reasonably  worth.  There  was  no  oflfer  on 
the  part  of  the  plaintiff  to  return  to  Culwell  the  amount 
he  paid  Duroderigo  for  the  land,  or  for  the  improvements 
he  had  placed  thereon.  And  in  cases  of  this  kind  the 
law  seems  to  be  settled  in  this  state  that  where  a  x)erson 
has  not  been  adjudged  incompetent,  his  deed  is  not  void, 
unless  he  is  shown  to  have  been  "entirely  without  under- 
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standing"  at  the  time  of  its  execution.  Sections  888 
and  889,  Rev.  Laws  1910.  Where  a  deed  is  void  by  rea- 
son of  the  fact  that  the  grantor  had,  prior  to  its  execu- 
tion, been  adjudged  incompetent,  or  was  at  the  time  of 
its  execution  "entirely  without  understanding,"  no  tender 
is  necessary.  But  where  neither  of  these  conditions  is 
shown  to  exist  the  deed  is  only  voidable;  and,  in  the  ab- 
sence of  fraud,  the  grantor's  rights  are  governed  by  sec- 
tions 889  and  986,  Rev.  Laws  1910,  which  require  him 
to— 

"restore  to  the  other  party  everything  of  value  which  he 
has  received  from  him  under  the  contract,  or  to  offer  to 
restore  the  same,  upon  Condition  that  such  party  shall  do 
likewise,  unless  the  latter  is  unable,  or  positively  refuses 
to  do  so." 

The  plaintiff  did  not  bring  himself  within  the  pro- 
visions of  either  of  the  above  statutes;  he  had  not  been 
adjudged  incompetent  at  the  time  he  deeded  the  property 
to  Culwell;  he  was  not  shown  to  be  entirely  without  un- 
derstanding at  that  time;  no  fraud  appears  to  have  been 
perpetrated  by  Culwell,  but  on  the  contrary  he  paid  a 
fair  price  for  the  land  at  the  time  of  the  purchase,  and, 
the  plaintiff  having  made  no  offer  to  place  him  in  statu 
qiLO,  we  think  plaintiff  was  not  entitled  to  recover.  Mans 
et  al.  V.  Dunmyer,  21  Okla.  434,  96  Pac.  591 ;  Adams  OH 
&  Gas  Co.  V.  Frank"  Hudson  et  al.,  155  Pac.  220,  not  yet 
officially  reported. 

2.  But  the  plaintiff  complains  that  the  trial  court 
refused  to  allow  him  to  introduce  in  evidence  a  finding 
of  the  county  judge,  who  adjudged  Duroderigo  incompe- 
tent, which  finding  is  to  the  effect  that  he  was  an  imbe- 
cile from  his  birth.  The  court  permitted  the  plaintiff  to 
introduce  the  order  for  the  purpose  of  showing  that  Duro- 
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derigo  had  been  adjudged  incompetent  on  June  26,  1912, 
and  that  Frank  O'Savior  was  at  that  time  appointed  his 
legal  guardian.  This  evidence  was  clearly  competent  for 
the  purpose  of  showing  that  this  action  was  properly 
prosecuted  by  guardian,  but  the  district  court  could  not 
be  bound  by  the  finding  of  fact  made  by  a  county  judge 
that  Duroderigo  had  been  an  imbecile  from  his  birth,  and 
the  exclusion  of  this  evidence  was  not  error.  That  was 
the  very  question  which  had  been  made  an  issue  by  the 
plaintiff  in  the  district  court,  and  was  then  being  tried 
to  a  jury,  and  they  should  have  been  left  free  to  pass  upon 
that  question  in  the  light  of  the  evidence  introduced  in 
their  hearing  upon  that  question.  And  the  offer  of  this 
finding  of  fact  was.  an  attempt  to  invade  their  province. 

3.  The  plaintiff  challenges  some  of  the  instructions 
given  by  the  court;  but  the  exception  taken  to  the  in- 
structions is  too  general  to  avail.  The  plaintiff  excepted 
**to  each  and  every  paragraph  of  the  court's  charge,"  and 
it  has  been  held  that  this  is  of  no  avail;  that  the  specific 
instruction  objected  to  must  be  pointed  out,  so  that  the 
vice  of  the  instruction  may  be  called  to  the  court's  atten- 
tion, and  an  opportunity  afforded  to  correct  it.  Eia- 
minger  v.  Beman,  32  Okla.  818,  124  Pac.  289;  McCabe 
&  Steen  v.  Wilson,  17  Okla.  355,  87  Pac.  320;  Giles  et  at. 
V.  Latimer  et  ai.,  40  Okla.  301,  137  Pac.  113;  Johnson 
V.  Johnson,  43  Okla.  582,  143  Pac.  670. 

We  find  no  prejudicial  error  in  the  record,  and  think 
the  judgment  should  be  affirmed. 

By  the  CJourt :     It  is  so  ordered. 
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MITCHELL  et  oL  Y.  PROBST. 

No.  5407.     Opinion  Filed  October  19,  1915. 
(152  Pac.  597.) 

L        MINBS  AND  MINERALS— OU  and  Gm  Leasc^^lieense. '     An 

agreement  in  the  form  of  a  lease  for  a  certain  term  of  years, 
granting  the  right  to  explore  for  gas  and  oil,  is  more  like  a 
license  than  an  estate  in  the  land. 

2.  SAME — Oonstmetion — Option.  Where  an  oil  and  gas  lease  pro- 
vided "that,  if  a  well  is  not  drilled  on  said  premises  in  one  year 
from  date  hereof,  then  this  lease  and  agreement  shall  be  null 
and  void,  unless  the  party  of  the  second  part,  within  each  and 
every  year  in  advance,  after  the  expiration  of  the  time  above 
mentioned  for  the  drilling  of  a  well,  shall  pay  a  rental  of  $2.50 
per  acre  for  the  first  year,"  etc,  held,  that  such  provision 
amounts  to  an  option,  and  gives  the  lessor  the  right  to  cancel 
unless  the  conditions  are  complied  with. 

8.  SAME — ^Right  to  Cancel.  Where,  in  such  case,  the  sum  agreed 
to  be  paid  for  the  option  is  not  paid  at  the  time  agreed  upcm, 
nothing  else  appearing,  the  lessor  has  the  right  to  cancel  the 
lease. 

4.  SAME— Option— Notiee  of  Cancellation.  In  such  case,  in  the 
absence  of  any  provision  in  the  contract,  the  lessor  is  not  re- 
quired to  give  notice  of  his  intention  to  cancel. 

5.  CONTRACTS— Form— Time— Essence  of  Contract.  Although  it 
is  provided  by  Rev.  Laws  1910,  sec.  986,  that,  "Time  is  never 
considered  as  of  the  essence  of  a  contract,  unless  by  its  terms 
expressly  so  provided,*'  no  particular  form  of  expression  is  re- 
quired, if  it  appears  from  the  provisions  contained  in  said  con- 
tract that  it  was  the  intention  of  the  parties  that  time  should 
be  of  the  essence  thereof. 

6.  CONTRACTS— Option— Time— Essence  of  Contract.  In  case  of 
an  option  time  is  of  the  essence  of  the  contract,  unless  the  con- 
tract expressly  provides  that  it  shall  not  be. 

(Syllabus  by  Devereux,  C.) 
Error  from  District  Court,  Tvlaa  County; 
L.  M.  Poe.  Judge. 
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statement  of  the  Case. 

Action  by  George  C.  Probst  against  John  0.  Mitchell 
and  another.  Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

This  action  was  commenced  on  the  20th  day  of  July, 
1912,  by  the  ^defendant  in  error  against  the  plaintiffs  in 
error,  praying  for  the  cancellation  of  a  certain  oil  and 
gas  lease  made  by  Probst  to  the  said  Mitchdl  and  Brown 
on  November  10,  1910.  It  is  alleged  in  the  petition  that 
Probst  executed  a  lease  on  certain  lands  in  Tulsa  county, 
Okla.,  and  that  the  said  lease  contained  the  following  pro- 
vision and  condition,  to  wit: 

''That,  if  a  well  is  not  drilled  on  said  premises  within 
one  year  from  date  hereof,  then  this  lease  and  agreement 
shall  be  null  and  void,  unless  the  party  of  the  second  part, 
within  each  and  every  year  in  advance,  after  the  expira- 
tion of  the  time  above  mentioned  for  the  drilling  of  a 
well,  shall  pay  a  rental  of  $2.50  p^  acre  for  the  first 
year  and  $5.00  per  acre  thereafter  for  every  year  it  is 
not  canceled,  until  a  well  is  drilled  thereon  or  until  this 
lease  is  canceled  as  hereinafter  provided.*' 

It  is  further  alleged  in  the  petition  that  the  defend- 
ants did  not  drill  the  well  within  one  year,  and,  further- 
more, that  they  neglected  and  defaulted  in  the  pasrment 
of  $2.50  per  acre,  or  the  sum  of  $25,  which  became  due 
on  November  1st. 

The  plaintiffs  in  error  answered,  admitting  the  exe- 
cution of  the  lease,  and  admitting  that  they  had  not  drilled 
the  well  within  the  year,  and  alleging  that  the  lessor 
had  constituted  the  Central  National  Bank  of  Tulsa  his 
agent  for  the  collection  of  the  rentals,  and  that  they  had 
paid  to  the  Central  National  Bank,  for  the  use  and  benefit 
of  said  lessor,  on  the  7th  day  of  December,  1911,  the 
sum  of  $25,  which  had  been  placed  to  the  account  of  the 
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lessor  in  said  bank.  To  this  answer  the  defendant  in 
error  replied  by  verified  general  denial,  and  specifically 
denied  that  the  Central  National  Bank  of  Tulsa  was  his 
agent  for  the  collection  of  the  rentals. 

The  evidence  on  behalf  of  the  plaintiff  was  that  no 
well  had  been  drilled  on  the  land,  and  that  the  rent  was 
not  paid  when  due  on  November  1,  1911;  that  he  called 
at  the  Central  National  Bank  about  the  3d  or  4th  of  No- 
vember, 1911,  and  was  informed  that  no  money  had  been 
paid  there  for  him,  and  about  December  3rd  or  4th  he 
made  a  like  inquiry,  with  the  same  result;  that  on  De- 
cember 7,  1911,  the  plaintiffs  in  error  deposited  $25  to 
the  defendant  in  error's  credit,  which  it  appears  was  for 
the  rent  due  on  November  1,  1911,  and  on  December  5, 
1912,  a  deposit  of  $50  was  made  in  said  bank  to  defend- 
ant in  error's  credit,  but  there  is  no  evidence  in  the  record 
that  the  defendant  in  error  ever  received  this  money,  or 
ratified  its  payment  to  the  bank,  or  knew  of  it  until  in 
May,  1912  (the  record  is  silent  as  to  whether  he  had 
such  knowledge  before  serving  the  notice  of  forfeiture), 
and  there  is  no  evidence  that  the  bank  was  Probst's  agent, 
except  the  provision  in  the  lease  that: 

"All  rentals  and  other  payments  may  be  made  direct 
to  the  party  of  the  first  part,  or  may  be  deposited  to  his 
credit  in  the  Central  National  Bank." 

There  was  also  evidence  that  on  May  27,  1912,  the 
defendant  in  error  served  notice  on  the  lessees  declaring 
the  lease  forfeited  for  failure  to  perform  the  conditions 
of  the  lease  by  either  drilling  a  well  or  paying  the  rent. 
There  was  no  evidence  that  the  lessees  had  ever  taken 
possession  under  the  lease.  The  defendants  in  the  trial 
court  demurred  to  this  evidence,  which  demurrer  was 
overruled,  and,  they  declining  to  proceed  further,  judg- 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  13 


Opinion  of  the  Court. 


ment  was  rendered  against  them,  and  they  bring  the. case 
to  this  court  by  petition  in  error  and  case-made. 

Martin  &  Moss,  for  plaintiffs  in  error. 

John  E.  Lydecker  and  Charles  A.  Steele,  for  defend- 
ant in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above).  In  Frank  Oil  Co.  v.  Belleview  Gas  &  Oil  Co., 
29  Okla.  719,  119  Pac.  260,  43  L.  R.  A.  (N.  S.)  487,  the 
provision  of  the  gas  and  oil  lease  under  consideration  was : 

"If  no  well  is  commenced  on  said  premises  within 
one  year  from  this  date,  then  this  grant  shall  become  null 
and  void,  unless  second  party  shall  pay  to  the  first  party 
$80  for  each  year  thereafter  such  completion  is  delayed, 
safd  rental  to  be  paid  quarterly  in  advance." 

The  provision  is  practically  the  same  as  in  the  case 
at  bar,  and  in  construing  it  the  court  say: 

"Here  we  have  a  contract  that  is  unilateral;  the 
lessee  being  bound  to  do  nothing,  except  at  his  own  op- 
tion. It  has  expended  no  money  by  way  of  developing  the 
lessor's  property.  The  well  that  was  sunk  on  the  Gibson 
tract  was  in  all  probability  sunk  in  accordance  with  a 
contract  made  with  the  owner  thereof  to  prevent  a  for- 
feiture of  that  lease  and  such  was  in  all  probability 
the  case  where  other  wells  were  sunk  on  adjoining 
lands.  The  lessor  had  no  direct  interest,  so  far  as 
this  record  discloses,  in  the  development  of  the  Gibson 
tract.  This  contract  clearly  contemplated  the  exploration 
for  oil  as  a  speculation  or  promotion  an  the  part  of  the 
lessee,  which  is  permissible  under  the  law.  The  consid- 
eration for  the  first  year's  delay  in  making  this  develop- 
ment on  lessor's  tract  was  $200  cash  in  hand  paid,  and 
the  commencement  within  30  days  from  the  date  of  the 
lease  of  the  sinking  of  a  well  on  the  Gibson  tract.  That 
year  elapsed,  and  no  well  was  sunk  or  begun  on  the  tract 
of  the  lessor.    The  lessee  had  the  option  to  be  allowed  ad- 
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clitional  time  as  delay  in  the  exploring  of  lessor's  tract 
by  paying  to  the  lessor  $80  for  each  year  thereafter  such 
completion  was  delayed;  such  delay  money  to  be  paid 
quarterly  in  advance.  This  lease  being  an  option,  is  the 
anomalous  construction  to  be  here  adopted  of  the  lan- 
guage 'then  this  grant  shall  become  null  and  void  unless 
second  party  shall  pay  to  the  first  party  eighty  ($80.00) 
dollars  for  each  year  thereafter  such  completion  is  de- 
layed, said  rental  to  be  paid  quarterly  in  advance,'  so  as 
to  change  this  part  of  the  lease  from  an  option  to  a  ten- 
ancy, creating  the  relation  of  landlord  and  tenant  for  a 
year  when  the  first  quarterly  payment  in  advance  is  made, 
thereby  obligating  the  lessee  to  pay  the  other  three  quar- 
terly payments?  This  would  violate  the  settled  rule  of 
construction  that  an  option  is  to.  be  construed  liberally  in 
favor  of  the  party  granting  it  and  strictly  against  the 
holder  thereof." 

In  Barmdale  v.  Owen,  200  Fed.  519,  118  C.  C|  A. 
623,  the  court  say: 

"An  agreement  in  the  form  of  a  lease  for  a  limited 
term  of  years,  such  as  these  were,  granting  the  right  to 
explore  for  gas  and  oil,  and  to  retain  that  found  and  ex- 
tracted, is  of  a  peculiar  class.  The  interest  of  the  lessee 
is  more  like  a  license  than  an  estate  in  the  land  itself." 

In  Kolachny  v.  Galbreath,  26  Okla.  722,  110  Pac. 
:902,  38  L.  R.  A.  (N.  S.)  451,  it  is  held: 

"When  contracts  are  optional  in  respect  to  one  party, 
they  are  strictly  construed  in  favor  of  the  party  that  is 
.bound  and  against  the  party  that  is  not  bound." 

And  in  Deming  Investment  Co.  v.  Lanham,  36  Okla. 
773,  130  Pac.  260,  44  L.  R.  A.  (N.  S.)  50,  quoting  from 
Thornton's  Law  Relating  to  Oil  and  Gas,  it  is  said : 

"Forfeitures,  however,  on  the  part  of  the  lessee  in  a 
gas  or  oil  lease,  which  arise  by  reason  of  his  neglect  to 
develop  or  operate  leased  premises  are  rather  favored  by 
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the  law,  because  of  the  peculiar  character  of  the  product 
to  be  provided." 

And  see  Cohn  v.  Clark,  48  Okla.  500,  150  Pac.  467. 

It  is  true  that  in  Frank  Oil  Co.  v.  BeUeview  Gus  & 
Oil  Co.,  supra,  it  is  said: 

**This  contract  having  been  entered  into  prior  to  the 
erection  of  the  state,  section  1118,  Compiled  Laws  of 
Oklahoma  1909  (Rev.  Laws  1910,  sec.  968),  which  pro- 
vides, 'Time  is  never  considered  as  of  the  essence  of  a 
contract,  unless  by  its  terms  expressly  so  provided,*  ha» 
no  application,''  etc. 

But  this  statute  does  not  mean  that  time  is  never  the 
essence  of  a  contract,  unless  these  words  are  used  in  it. 
In  Cooper  v.  Ft.  Smith  &  W.  R.  Co.,  23  Okla.  139,  99 
Pac.  785,  it  is  held : 

"Although  it  is  provided  (Wilson's  Rev.  &  Ann.  St^ 
1903,  sec.  809)  that  'Time  is  never  considered  as  of  the 
essence  of  a  contract,  unless  by  its  terms  expressly  so 
provided,'  no  particular  form  of  expression  is  required, 
but  it  must  app^r  from  the  express  provisions  contained 
in  such  contract  that  it  was  the  intention  of  the  parties 
thereto  that  time  should  be  the  essence  thereof."  Federal 
Trust  Co.  V.  Coyle,  34  Okla.  635,  126  Pac.  800;  Green 
Dvck  Co.  V.  Patterson,  36  Okla.  392,  128  Pac.  703. 

The  language  of  this  contract  is  set  out  above,  and,, 
in  our  opinion,  brings  it  within  the  reasoning  of  the  above- 
citations. 

Apply  the  principles  settled  in  these  cases  to  the  case 
at  bar.  The  plaintiffs  in  error  had  only  a  license  to  ex- 
plore the  land  for  gas  and  oil  for  the  time  mentioned  in 
the  lease,  with  an  option  to  extend  the  license  upon  the 
pasrment  of  the  sums  provided  in  the  lease  at  the  time 
therein  set  out.     The  plaintiffs  in  error  never  took  pos- 
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session,  did  nothing  towards  exploring  the  land  for  gas 
and  oil,  and  failed  to  secure  a  prolongation  of  their  license 
by  making  the  payment  for  this  privilege  at  the  agreed 
time.  As  construed  by  this  court  in  the  cases  above  cited, 
the  legal  effect  of  the  contract  was  that,  if  a  well  was  not 
drilled  on  the  land  in  one  year  from  the  date  of  the  con- 
tract, the  agreement  should  be  null  and  void,  but  with  an 
option  to  the  plaintiffs  in  error  to  continue  their  license 
under  the  agreement  by  paying  in  advance  a  rental  of 
$2.50  per  acre  for  the  first  year,  and  $5  per  acre  there- 
after until  a  well  was  drilled  or  the  lease  canceled.  They 
now  ask  this  court  to  change  their  contract  by  allowing 
them  to  pay  the  sum  for  the  extension  of  the  option  to 
some  other  time  than  that  specified  in  the  contract.  This 
we  cannot  do  under  the  evidence  in  this  case. 

The  plaintiffs  in  error  contend  that  the  forfeiture 
cannot  be  upheld  in  this  case,  because  the  defendant  in 
error  failed  to  give  notice  of  his  intention  to  take  ad- 
vantage of  the  failure  to  pay  the  moyiey  when,  by  the 
terms  of  the  contract,  it  was  payable.  But  we  can  see  no 
merit  in  this  position.  The  contract  did  not  provide  for 
notice,  and  the  plaintiffs  in  error  knew  what  the  contract 
provided  as  well  as  the  defendant  in  error  did.  Should 
we  now  decide  that  notice  was  necessary  before  the  de- 
fendant in  error  could  declare  the  forfeiture,  we  would 
be  adding  something  to  the  contract  which  the  parties  did 
not  see  fit  to  incorporate  in  it.  Plaintiffs  in  error  cite 
layers  v.  Kent,  201  Pa.  38,  50  Atl.  296,  but  that  case 
does  not  apply,  because  of  the  payment  of  the  money  into 
the  bank  prior  to  expiration  of  the  time  limited  in  the 
contract.  Steiner  v.  Marks,  172  Pa.  400,  33  Atl.  695,  is 
also  cited  by  plaintiffs  in  error,  but  it  has  no  application, 
as  in  that  case  the  lessor  told  the  lessee  that  a  day  or  two 
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in  the  payment  of  the  money  made  no  difference,  and  on 
the  last  day  provided  for  the  payment  in  the  contract  pur- 
posely absented  himself  so  as  to  prevent  the  money  from 
being  paid.  We  find  nothing  in  the  conduct  of  the  de- 
fendant in  error  which  would  make  this  case  applicable. 

It  is  also  contended  by  the  plaintiffs  in  error  that  by 
providing  in  the  lease  that  the  payment  might  be  made  to 
the  Central  National  Bank,  the  bank  was  constituted  the 
agent  of  the  lessor,  and  it  was  given  authority  to  waive 
the  forfeiture  by  receiving  the  money  after  the  specified 
time.  But  in  our  opinion,  there  was  no  question  of  agency 
in  the  matter.  The  contract  provided,  for  the  convenience 
of  the  parties,  that  a  deposit  in  the  bank  to  the  credit 
of  the  lessor  should  be  a  sufficient  compliance  with  the 
contract.  Undoubtedly  such  a  deposit  before  the  right  to 
a  forfeiture  had  accrued  would  have  been  a  fulfillment 
of  the  conditions  of  the  contract,  and  would  have  pre- 
vented a  forfeiture.  But  we  look  in  vain  for  any  author- 
ity given  the  bank  to  waive  any  rights  of  the  lessor.  In 
fact,  under  the  provisions  of  the  contract,  and  in  the  ab- 
sence of  any  other  evidence,  the  bank  was  only  a  deposi- 
tory, agreed  upon  by  the  parties  as  a  convenient  place  in 
which  to  deposit  the  money  due  the  plaintiff,  but  with  no 
authority  to  waive  any  rights  of  either  party,  or  to  bind 
either  party  further  than  to-  receive  the  money  when  paid. 
If  the  money  had  been  deposited  in  the  bank  before  the 
expiration  of  the  time  limit,  it  would  have  been  a  suffi- 
cient compliance  with  the  terms  of  the  contract;  other- 
wise it  is  not. 

We  therefore  recommend  that  the  judgment  be  af- 
firmed. 

By  the  Court:     It  is  so  ordered. 
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BOARD  OF  COM'RS  OF  GARFIELD  COL'NTY  v. 
BEBB  et  oL 

Xo,  ->!:».     if\'iikl*m  Fi;«l  Ottober  lit.  1&15l 

iU«2  Pae.  §6G.; 

L         HHEBIFFS   AVD   CONSTABLCS— Fca^-Jkrvicn   m 

Immmt  ¥enmm^  A  ftmucj  i»  d«>c  liable  to  a  tlepiicj  sfaeriif  for 
<3  per  day  for  serrk-eai  a^  ^nard  whiJe  cuareyin^  per^oa>  adjodged 
ioMoe  to  tbe  State  Hospital  tar  tbe  Insase. 

2.  €Ol7irm»— CluB  ApHHt  Ciiij  liiipiiMii  cf  Pivt  Par- 
■HBl.  A  pennon  presenting  a  claim  against  a  ooontr.  a  part  o< 
irbifrb  wajs  alkrwed  and  a  part  disalioired,  who  accepts  a  war* 
I  an:  for  the  part  of  tbe  claim  allowed,  cannot  thereafter  main- 
tain a  ftuit  asain3»t  the  cr>antj  for  the  part  of  the  claim  dis- 
allowed. 

<?jj-lla»m'>  hj  Galbraith,  C.) 

Error  from  District  Court,  Garfield  County; 
J.   W.  Steen.  Judge. 

Action  by  Robert  B^b  and  another  against  the  Board 
of  County  Commissioners  of  Garfield  Cotmty.  Jodgmait 
for  plaintiffs,  and  defendant  api>eals.  Reversed  and  re- 
manded« 

W.  W.  Sutton,  Co.  Atty.,  for  plaintiff  in  error. 

Opinion  by  GALBRAITH,  C.  This  appeal  is  pros- 
ecuted from  the  judgment  of  the  trial  court  rendered 
upon  claims  of  the  defendants  in  error  against  Garfidd 
county,  presented  to  the  board  of  county  commissioners 
and  disallowed.  There  is  no  controversy  as  to  the  facts. 
The  defendants  in  error  were  deputy  sheriffs  of  Gar- 
field county,  and  the  claims  upon  which  the  judg- 
ment is  based  were  foi*  per  diem  claimed  at  the  rate 
of  $3  per  day  for  services  as  "guards"  in  convejdng 
persons  from  Garfield  county  to  the  Hospital  for  Insane 
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at  Ft.  Supply.  The  commissioners  allowed  to  each  of  the 
claimants  a  portion  of  the  claims,  that  is,  for  actual  ex- 
penses incurred,  but  refused  to  allow  any  claim  for  per 
diem.  Warrants  were  issued  by  the  county  clerk  for  the 
amount  of  the  claims  allowed,  and  delivered  to  the  claim- 
ants, and  these  warrants  were  subsequently  paid.  Each  of 
the  claimants  gave  notice  to  the  county  clerk,  upon  ac- 
cepting the  warrant,  that  he  only  accepted  the  same  as 
part  payment  of  his  claim,  and  reserved  the  right  to  sue 
the  county  for  the  balance.  No  statute  is  called  to  our 
attention,  and  we  know  of  none,  that  makes  the  county 
liable  to  a  deputy  sheriff  for  $3  per  day  for  services  as 
guard  while  conveying  insane  persons  to  the  hospital  for 
the  insane,  and  we  therefore  conclude  that  these  claims 
were  not  proper  charges  against  Garfield  county,  and 
that  it  was  the  duty  of  the  board  to  disallow  the  claims  in 
suit.  The  established  rule  in  this  state  is  announced  in 
the  first  paragraph  of  the  syllabus  in  Anderson  v.  Board 
•/  County  Commissioners  of  Grant  County,  44  Okla.  164, 
143  Pac.  1145,  as  follows : 

"One  who  demands  payment  of  a  claim  against  a 
county  must  show  some  statute  authorizing  it,  or  that  it 
arises  from  some  contract,  express  or  implied,  which  jinds 
authority  of  law;  and  it  is  not  sufficient  that  the  services 
performed  for  which  payment  is  demanded  were  bene- 
ficial." Commissioners  of  Washita  County  v.  Brett,  32 
Okla.  853,  124  Pac.  57;  Ticer  v.  State  ex  rel  Holt,  35 
Okla.  1.  128  Pac.  493. 

It  is  equally  clear  that  the  district  court  erred  in  ren- 
dering judgment  in  favor  of  the  claimants  on  these  re- 
spective claims.  See  provision  of  section  1631,  Rev.  Laws 
1910,  which  specifically  provides: 

"When  any  allowance,  either  in  whole  or  in  part,  is 
made  upon  any  claim  presented  to  the  board  of  county 
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commissioners  and  is  accepted  by  the  person  making  the 
•:laim,  such  allowance  shall  be  a  full  settlement  of  the  en- 
tire claim." 

These  claimants,  each  having  accepted  the  warrant 
from  the  county  clerk  for  a  part  of  the  claim  in  suit, 
were  barred  by  the  provisions  of  this  statute  from  prose- 
cuting a  suit  against  the  county  for  the  balance  of  such 
claims. 

We  therefore  recommend  that  the  judgment  ap- 
pealed from  be  reversed,  and  said  cause  remanded,  with 
directions  to  dismiss  the  same  at  the  cost  of  the  defend- 
ants in  error. 

By  the  Court:    It  is  so  ordered. 


TROTTER  V.  WOOD  et  al. 

No.  5430.    Opinion  Filed  October  19,  1915. 
(152  Pac.  600.) 

EVIDENCE  — Parol  — Proceedings    of    County    CommissionerB. 

*VVliere  it  is  shown  that  the  record  and  flies  of  the  county  com- 
missioners* proceedings  are  not  complete,  and  even  in  the  absence 
of  any  record  having  been  made  of  what  was  actually  done, 
parol  testimony  is  competent  to  show  the  facts,  and  prove  that 
which  actually  took  place,  except  as  to  those  matters  which  the 
statute  specifically  requires  to  be  recorded. 

ESTOPPELf— Lacbes — ^Highways — Counties.  Where  a  county  has 
accepted  and  used  other  lands  for  road  purposes  in  lieu  of  the 
section  line  for  14  years,  and  valuable  improvements  have  in 
good  faith  t)een  erected  on  the  section  line,  the  county  is  e8toi^)ed 
to  say  the  road  which  it  selected,  worked,  and  used  during  all 
those  years  is  not  a  public  highway,  and  was  not  accepted  in 
lieu  of  the  section  line,  and  cannot  divest  the  other  party  of  his 
improvements  without  compensation. 

(Syllabus  by  Brett,  C.) 
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Error  from  District  Court,  Woodward  County; 
James  B.  CvUison,  Judge. 

Action  by  John  A.  Trotter  against  Dennis  Wood, 
Road  Supervisor,  and  the  Township  Board  of  Detroit 
Township.  Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

C.  W.  Herod,  for  plaintiff  in  error.    ^ 

ChcLS.  SurindaU,  for  defendants  in  error. 

Opinion  by  BRETT,  C.  This  is  a  suit  in  injunction 
commenced  by  the  plaintiff  in  error  against  the  defend- 
ants in  error  in  the  district  court  of  Woodward  county 
to  enjoin  the  defendants,  as  road  supervisor  and  town- 
ship board,  from  opening  a  certain  section  line. 

The  material  facts  as  they  appear  from  the  pleadings 
and  record,  briefly  stated,  are  that  the  plaintiff  owned 
the  land  on  both  sides  of  this  section  line;  that  when  the 
country  was  settled  in  1893  this  section  line  was  consid- 
ered impracticable  as  a  public  highway,  and  in  1901  the 
plaintiff  and  others  petitioned  the  board  of  county  com- 
missioners to  vacate  the  section  line  and  open  a  road  run- 
ning diagonally  across  the  plaintiff's  farm,  at  which  time 
the  commissioners  entered  an  order  which  recites  that: 

"Petition  of  John  A.  Trotter  et  aL  was  read.  Petition 
approved,  and  Cris  Gaston,  Wallace  Mote,  and  James 
Spurlock  were  appointed  viewers,  and  survey  ordered; 
clerk  to  set  day.'' 

No  further  proceedings  appear  of  record  in  the 
county  clerk's  office  with  reference  to  the  matter,  but  it 
appears  that  a  road  running  diagonally  across  the  plain- 
tiff's farm  was  opened,  and  has  since  been  used  by  the 
public  as  a  public  highway,  and  worked  by  the  county  and 
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road  district  authorities;  that  plaintiff  subsequently  to  these 
proceedings  by  the  county  commissioners  sowed  this  section 
line,  in  connection  with  the  adjoining  lands,  to  alfalfa,  and 
erected  fences,  lots,  and  hog  lots  thereon;  that  the  plain- 
tiff would  sustain  considerable  damage  and  inconvenience 
by  the  opening  of  this  section  line;  and  that  the  town- 
ship board  was  proceeding  to  open  the  same  without  any 
condemnation  proceedings  or  any  intention  to  compensate 
the  plaintiff  for  any  damage  sustained  by  him  by  reason 
of  opening  this  section  line. 

The  cause  came  on  for  trial,  and  the  defendants  ob- 
jected to  the  introduction  of  any  evidence  upon  the  facts 
pleaded,  and  under  the  admission  of  counsel  for  plaintiff 
that  he  would  rely  upon  parol  evidence  to  prove  what  was 
actually  done  where  the  record  was  silent.  This  objection 
was  sustained,  and  judgment  entered  for  the  defendants, 
^nd  the  plaintiff  appeals  to  this  court.  We  think  the 
court  erred  in  sustaining  the  objection  to  the  introduction 
of  evidence. 

The  plaintiff  was  not  the  custodian  of  the  files  and 
records  of  the  county  commissioners'  proceedings,  and  if 
the  files  and  records  were  not  properly  preserved,  or  were 
lost,  or  destroyed,  the  plaintiff  should  not  be  made  to 
suffer  thereby;  and,  in  the  absence  of  a  record  having 
€ver  been  made  as  to  what  was  actually  done,  parol  testi- 
mony was  competent  to  show  the  facts,  and  to  prove  what 
had  actually  taken  place,  except  as  to  those  matters  which 
the  statute  specifically  required  to  be  recorded.  The  peti- 
tion of  the  plaintiff  to  vacate  the  section  line  and  lay  out 
another  road  running  diagonally  across  his  farm  in  lieu- 
of  the  section  line  was  not  an  instrument  that  the  law 
required  to  be  recorded ;  and  if  for  any  reason  it  was  lost 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  25 


Opini<Hi  of  the  Ckmrt 


or  destroyed,  and  was  absent  from  the  files,  and  could  not 
be  produced,  the  plaintiff  was  entitled  to  show  by  parol  its 
contents;  and  if  he  showed  that  in  that  petition  he  asked 
that  the  section  line  be  vacated,  and  a  road  running  diag-^ 
onally  across  his  farm  be  opened  up  and  accepted  in  lieu 
of  it,  then  the  record  of  the  action  of  the  county  commis- 
sioners upon  that  petition,  which  recites  that  the  petition 
was  read  and  approved,  could  be  construed  in  no  other 
light  than  an  acceptance  of  the  terms  of  the  petition  and 
a  granting  of  the  prayer  therein,  and  the  recorded  order, 
though  brief,  would  be  conclusive  that  the  section  line 
was  by  its  terms  vacated,  and  the  proposed  road  accepted 
in  its  stead,  and  volumes  could  not  more  clearly  disclose 
that  fact;  and  if  the  section  line  was  vacated,  and  another 
road  accepted  in  its  stead,  then  the  county  can  never  a^in 
acquire  title  to  it,  except  by  condemnation  proceedings  and 
compensating  the  owner,  who  gave  other  lands  in  ex- 
change  for  it. 

It  is  true,  as  contended  by  the.  defendants,  that  the 
statute,  when  a  petition  to  vacate  or  alter  a  road  is  filed, 
requires  that  the  commissioners  give  certain  notice,  and 
that  a  record  of  that  notice  be  entered  on  the  journal  by 
the  clerk.  Section  5712,  Statutes  1893.  But  that  notice 
is  for  the  benefit  of  other  interested  parties,  and  not  for 
the  benefit  of  the  county,  which  has  notice  of  the  pro- 
posed change  brought  to  it,  through  its  commissioners^ 
by  the  filing  of  the  petition;  and  if  that  notice  is  not 
given  or  recorded  as  required  by  law,  the  county  cannot 
take  advantage  of  its  own  laches,  and  be  heard  to  com* 
plain  because  it  did  not  give  the  notice  to  others  which 
thi  law  required  it  to  give,  and  even  other  parties  who 
h&ve  acquiesced  and  silently  accepted  the  benefits  of  the 
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change  for  14  years  would  be  estopped  to  complain  at 
this  late  day. 

It  is  also  true  that  the  statute  provides  that,  when 
a  road  is  changed,  the  commissioners  shall  ''direct  the 
county  clerk  to  note  such  location,  relocation,  or  change 
of  roads  upon  the  road  records  of  his  office."  Section 
5fl2,  Statutes  1893.  But  that  provision  clearly  appears 
to  be  for  their  own  convenience,  and  for  the  convenience 
and  direction  of  the  township  officials  and  road  supervis- 
ors, and  is  to  be  done  only  after  the  road  has  actually 
been  changed.  And  could  the  failure  of  the  commissioners 
to  direct  the  clerk  to  make  this  note,  or  the  failure  of  the 
'  clerk  to  make  the  note  as  directed,  nullify  that  which  had 
already  been  done,  and  divest  other  parties  of  rights  they 
acmiired  by  a  solemn  and  recorded  exchange  with  the 
county?    We  think  not. 

It  is  also,  as  contended  by  defendants,  the  *'duty  of 
the  viewers  at  the  same  time  they  make  their  report  of 
the  view,  to  also  make  a  separate  report  to  the  county 
commissioners,  in  writing,  stating  the  amount  of  dam- 
ages, if  any,  assessed  by  them,  and  to  whom."  Section 
5716,  Statutes  1893.  But,  if  no  damages  are  assessed,  no 
written  report  concerning  same  is  required. 

The  plaintiff,  acting  in  good  faith,  placed  valuable 
improvements  upon  this  abandoned  section  line.  The 
county  has  treated  it  as  abandoned  for  14  years,  worked 
and  kept  up  as  a  county  road  and  public  highway  the 
other  road  for  14  years,  and  it  is  now  estopped  to  say 
that  this  new  road  is  not  that  which  it  has  treated  it  as 
being  during  all  these  years;  especially  since  the  rights 
of  other  parties  have  intervened. 
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There  are  other  proceedings  provided  by  the  statute 
and  insisted  upon  by  the  defendants  which  the  record 
does  not  show  to  have  been  complied  with,  such  as  the 
fact  that  the  record  does  not  show  a  bond  to  have  been 
given  by  the  plaintiff  to  defray  the  expenses  of  having  the 
new  road  viewed  and  surveyed  as  prescribed  by  the  stat- 
ute. But,  if  no  bond  was  required  by  the  commissioners, 
the  county  waived  that,  and  cannot  now  seek  to  invali- 
date its  acts  by  reason  of  that  fact. 

The  plaintiff  was  entitled  to  introduce  his  evidence 
to  prove  the  contents  of  his  petition ;  and  the  order  of  the 
commissioners  accepted  its  terms,  whatever  they  were, 
and  granted  its  prayer,  and  the  county  is  bound  by  their 
order.  But  even  in  the  absence  of  any  exchange,  the  con- 
duct of  the  parties  in  this  case  would  amount  to  a  dedica- 
tion on  the  part  of  the  plaintiff  of  the  road  running 
diagonally  across  his  farm  and  an  acceptance  of  it  by  the 
county.  Judge  Dillon,  in  his  work  on  Municipal  Corpora- 
tions (2  Dillon's  Municipal  Corporations,  sec.  631),  says: 

"No  specific  length  of  time  is  necessary  to  constitute 
a  valid  dedication ;  all  that  is  required  is  the  assent  of  the 
owner  of  the  soil  to  the  public  use  and  the  actual  enjoy- 
ment by  the  public  for  a  length  of  time  that  the  public 
accommodation  and  private  rights  would  be  materially  af- 
fected by  a  denial  or  interruption  of  its  enjoyment." 

And  Elliott,  in  his  work  on  Roads  and  Streets  (3d 
Ed),  sec.  186,  says: 

"It  may  be  said  generally  that,  if  rights  have  once 
become  fixed  by  dedication  and  acceptance,  they  cannot  be 
taken  away  by  subsequent  acts  or  declarations,  and  even 
a  municipality  cannot,  ordinarily  at  least,  impair  or  take 
away  such  rights  without  compensation." 
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We  therefore  recommend  that  the  judgment  be  re- 
versed, and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

By  the  Court:     It  is  so  ordered. 


WEBSTER  V.  ROBINSON. 

No.  5437.     Opinion  Filetl  Octol)er  19,  1915. 

(152  Pac.   588.) 

APPEAL  AND  ERROR— Verdiel-~€onflktiiig  Evidence.  T\w  first  para- 
$?raph  of  the  syllabu.s  in  Tulsa  Street  Railway  Company  v.  Jacob- 
son,  40  Okla.  118,  13C  Pac.  410.  is  adopted  as  the  syllMl)Us  in  this 
case. 

(Syllabus  by  Galbraith.  C.) 

Error  from  County  Court,  Wagoner  County; 
W.   T.   Hunt.  Judpe, 

Action  by  S.  S.  Webster  against  John  Robinson. 
Judgment  for  defendant,  and  plaintiff  br.ngs  error.  Af- 
firmed. 

J.  S.  Severson,  for  plaintiff  in  error. 

/.  Carter  Cook,  for  defendant  in  error. 

Opinion  by  GALBRAITH,  ,C.  This  is  an  appeal  from 
the  judgment  of  the  trial  court  rendered  upon  the  verdict 
of  a  jury  in  an  attachment  suit  instituted  by  the  landlord 
against  his  tenant. 

One  error  assigned  is  "that  the  decision  of  the  court 
is  not  sustained  by  any  evidence  and  is  contrary  to  law." 
Waiving  the  form  of  this  assignment,  we  take  it  that  it 
is  intended  to  raise  the  objection  that  there  was  no  evi- 
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dence  to  support  the  verdict.  The  plaintiff  contended  ^hat 
there  was  due  him  from  the  defendant  104  bushels  of 
com  as  rent.  The  defendant  denied  this,  and  claimed 
that  he  had  delivered  all  of  the  com  that  was  due  his 
landlord  under  the  rental  contract.  The  issue  thus  pre- 
sented for  determination  was  one  of  fact.  It  was  ad- 
mitted that  the  plaintiff  was  the  landlord,  and  the  defend- 
ant the  tenant;  that  the  landlord  was  entitled  to  one- 
fourth  of  the  com  grown  upon  the  leased  premises  as 
rent.  The  plaintiff  swore  that  there  were  104  bushels  of 
com  still  due  him  as  rent.  The  defendant  swore  that 
there  was  no  amount  due.  The  jury  found  for  the 
defendant.  There  was  testimony  to  support  a  verdict  for 
either  party.  There  is  evidence  to  support  this  verdict. 
Under  the  repeated  holdings  of  this  court,  where  there 
is  evidence  reasonably  tending  to  support  the  verdict  of 
the  jury  in  a  law  case,  the  verdict  is  binding  upon  this 
court. 

One  other  error  is  argued  by  the  plaintiff  in  error; 
that  is,  that  the  court  erred  in  permitting  the  defendant 
to  testify  as  to  the  amount  of  com  grown  on  the  leased 
premises  for  the  year  for  which  the  rent  is  claimed.  It 
is  argued  that  the  rental  contract  was  in  writing,  and  it 
prescribed  the  method  of  estimating  the  amount  of  corn 
grown,  and  that  that  method  only  could  be  employed  to 
ascertain  the  amount  of  rent  due.  It  is  true  that  the  con- 
tract was  in  writing,  and  that  it  prescribed  the  method 
of  estimating  the  amount  of  corn,  but  thie  evidence  also 
shows  that  the  estimate  was  not  made  in.  the  manner 
prescribed  in  the  contract,  and  the  amount  of  corn  that 
had  been  actually  produced  was  in  doubt.  It  was  there- 
fore competent  for  the  defendant  to  show  by  evidence,^ 
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otherwise  competent,  the  amount  of  com  actually  grown 
on  the  premises. 

We  find  no  prejudicial  error  in  the  record,  and  there- 
fore recommend  that  the  judgment  appealed  from  be 
affirmed. 

By  the  Court:     It  is  so  ordered. 


FOSTER  et  al.  v.  LEFTWICH. 

No.  5456.     Opinion  Bailed  ()<'tol>er  1!),  1015. 
(152  Pac.  583.) 

1.  JUIKirMENT— Motion  for  Judgment  Notwithstanding  Verdict — 
Pleadings.     Ou  a  motion  for  judjnnent  non  obstante  veredicto, 

wliere  there  are  no  special   findings  of  fact,   tlie  only   <|ue.stion 
presented  for  review  is  ui)on  the  pleadings  in  the  ease. 

2.  SAME — Libel  and  Slander.  The  pleadinjrs  in  this  case  carefully 
examiueil,  and  foun<l  not  t«>  warrant  a  judgment  in  favor  of 
plaintiffs  in  error  non  obstante  veredicto. 

(Syllabus  by  Collier,  C.) 

Error  from  District  Court,  Wagoner  County; 
R.  C.  Allen,  Judge. 

Action  by  M.  A.  Leftwich  against  George  H.  Foster 
and  others.  Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Sponsler  &  Graves,  W.  O.  Rittenhovse,  and  Henry  M. 
Brown,  for  plaintiffs  in  error. 

/.  C.  Pinson,  Watts  &  Watts,  E.  L.  Kistler,  and  Mc- 
Adams  &  Haskell,  for  defendant  in  error. 

Opinion  by  COLLIER,  C.  This  action  was  instituted 
by  M.  A.  Leftwich  to  recover  from  George  Foster,  Edith 
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B.  Foster,  and  S.  S.  Cobb,  doing  business  under  the  firm 
name  and  style  of  Wagoner  County  Record,  damages  for 
a  publication  in  the  Wagoner  County  Record,  a  news- 
paper circulated  in  Wagoner  county  and  in  many  other 
parts  of  the  state.  The  publication  complained  of  is  not 
only  per  se  libelous,  but  is  so  scurrilous  and  indecent  that 
we  do  not  feel  that  it  should  be  reproduced  in  the  Re- 
ports of  this  state.  The  article  in  question  is  addressed 
to  "The  Old  Man  of  the  Times,"  but  the  name  of  plaintiff 
does  not  appear  in  the  article. 

The  petition  herein  avers  that  plaintiff  is  the  person 
referred  to  in  said  article,  and  that  said  article  was  pub- 
lished of  and  concerning  plaintiff,  and  was  intended  by 
said  defendants  and  each  of  them  to  apply  to  him.  The 
answer  of  defendants  admits  that  said  article  was  pub- 
lished as  averred,  and  does  not  deny  that  said  article  was 
published  of  and  concerning  plaintiff.  It  sets  up  the 
truth  of  the  averments  contained  in  said  article,  and  that 
said  article  was  written  "in  the  heat  of  great  anger  and 
sudden  passion,  caused  by  the  publication  of  false  and 
slanderous  articles  published  by  plaintiff  in  his  said  news- 
paper, the  Coweta  Times,  concerning  one  of  the  defend- 
ants." All  the  material  allegations  of  the  petition  are 
fully  supported  by  the  evidence  offered  by  the  plaintiff, 
including  the  .testimony  of  one  of  defendants,  that  by 
"Old  Man  of  the  Times"  was  intended  the  plaintiff.  De- 
fendants failed  to  offer  the  slightest  evidence  in  support 
of  any  of  the  defenses  set  up  in  their  answer.  There  can 
be  no  question  that  the  petition  states  a  good  cause  of 
action. 

The  jury  rendered  a  verdict  for  the  plaintiff  in  the 
sum  of  $l»Qap.     Defendants  did  not  move  the  court  for 


a  new  trial,  out  merely  filed  a  motion  for  pudgment  non 
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obstante  veredicto,  which  was  overruled  by  the  court  and 
duly  excepted  to.  This  leaves  for  our  consideration  only 
the  question  of  the  pleadings  in  the  case.  Section  4959, 
Rev.  Laws  1910,  provides: 

'In  all  civil  actions  to  recover  damages  for  libel  or 
slander,  it  shall  be  sufficient  to  state  generally  what  the 
defamatory  matter  was,  and  that  it  was  published  or 
spoken  of  the  plaintiff,  and  to  allege  any  general  or  spec- 
ial damage  caused  thereby,  and  the  plaintiff  to  recover 
shall  only  be  held  to  prove  that  the  matter  was  published 
or  spoken  by  the  defendant  concerning  the  plaintiff.  As 
a  defense  thereto  the  defendant  may  deny  and  offer  evi- 
dence to  disprove  the  charges  made,  or  he  may  prove  that 
the  matter  charged  as  defamatory  was  true,  and  in  addi- 
tion thereto,  that  it  was  published  or  spoken  under  such 
circumstances  as  to  render  it  a  privileged  communi- 
cation," 

Section  5140,  Rev.  Laws  1910,  provides: 

"Where,  upon  the  statement  in  the  pleadings,  one 
party  is  entitled  by  law  to  judgment  in  his  favor,  judg- 
ment shall  be  so  rendered  by  the  court,  though  a  verdict 
has  been  found  against  such  party." 

It  therefore  follows  that  this  court  is  without  juris- 
diction, in  the  absence  of  special  findings,  to  enter  judg- 
ment non  obstante  veredicto,  unless  the  same  is  war- 
ranted by  the  pleadings.  Whitaker  v.  Crowder  State 
Bank,  26  Okla.  787,  110  Pac.  776;  Choctaw,  O.  &  W.  R. 
Co.  V.  Custanien  et  aL,  23  Okla.  735,  lOS  Pac.  88. 

The  Supreme  Court  of  Utah  in  the  case  of  Kirk  v. 
Salt  Lake  City,  32  Utah,  143,  89  Pac.  458,  12' L.  R.  A.  (N. 
S.)  1021,  passed  squarely  upon  this  point.  The  third 
paragraph  of  the  syllabus  reads : 

"The  court  has  no  authority  to  entei;|jiin  a  motion 
for  judgment  notwithstanding  the  verdict  on  the  ground 
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that  there  was  a  failure  of  proof  as  to  some  essential  ele- 
ment of  the  cause  of  action;  but  that  question  must  be 
raised  by  a  motion  for  nonsuit,  a  request  to  direct  the 
verdict,  or,  after  verdict,  by  motion  for  a  new  trial." 

In  the  opinion  it  is  said: 

"It  is  equally  manifest  that  after  the  court  had  sub- 
mitted the  case  to  the  jury,  and  a  verdict  had  been  re- 
turned upon  insufficient  evidence  to  sustain  it,  if  such  be 
the  fact,  the  only  way  the  trial  court  could  have  cor- 
rected the  error  was  by  a  motion  for  a  new  trial." 

In  Mazon  v.  Gates,  136  Wis.  270,  116  N.  W.  758,  the 
Supreme  Court  of  Wisconsin  held: 

"A  motion  for  'judgment  notwithstanding  the  ver- 
diet,*  admits  for  the  purpose  of  the  motion  the  facts  found 
by  the  jury,  and  asserts  that,  taking  the  verdict  at  its 
face,  the  judgment  should  go  the  other  way,  and  it  does 
not  challenge  the  sufficiency  of  the  evidence  to  support  the 
findings,  and  cannot  be  treated  as  a  motion  to  set  aside 
the  verdict  on  that  ground." 

"Such  a  judgment  can  be  rendered  only  when  the 
pleadings  entitle  the  party  against  whom  the  verdict  is 
rendered  to  a  judgment."  11  Encyc.  PI.  &  Pr.  914,  citing 
Grant  v.  Alabama  Gold  L.  Ins.  Co.,  76  Ga.  575 ;  Louisville, 
etc.,  R.  Co.  V.  Come  (Ky.)  30  S.  W.  970;  McFerran  v. 
McFerran,  69  Ind.  29;  Debord  v.  La  Hue,  26  Ind.  212; 
Manning  v.  Orleans,  42  Neb.  712  [60  N.  W.  953] ;  Gibbon 
V.  American  Bldg.,  etc.,  Ass'n,  43  Neb.  132  [61  N.  W. 
126]  ;  Willoughby  v.  Willoughby,  6  Q.  B.  722,  51  E.  C.  L. 
722;  Gregcyry  v.  Brunsvnck,  3  Q.  B.  481,  54  E.  C.  L.  481. 

"The  defendant  is  entitled  to  a  judgment  non  obstante 
verdicto  where  the  plaintiff's  pleadings  are  insufficient  to 
support  a  judgment  in  his  favor,  as  where  the  declaration 
states  no  cause  of  action,  or  where  the  plaintiff  fails  to 
reply  to  a  good  plea  of  new  matter."  11  Encyc.  of  PI.  & 
Pr.  915,  citing:  Hackett  v.  Hewitt,  57  Vt.  442  [52  Am. 
Rep.  132];  Boyles*  Adm'r  v.  Overby,  11  Grat.   (Va.)  202; 
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Canadian  Pac.A{.  Co.  v.  Robinson,    19  .  Can.    Sup.    Ct. 
Rep.  292.  ^J^ 

.  It  follows  that  the  trial  court  did  not  err  in  refusing 
to  instruct  the  jury  to  return  a  verdict  for  defendants,  or 
in  overruling  defendants'  oral,  and  also  written,  motion 
for  judgment  notwithstanding  the  verdict,  or  in  award- 
ing judgment  for  plaintiff  on  the  verdict  of  the  jury.  In 
short,  the  appeal  in  this  case  is  without  the  slightest 
merit. 

The  judgment  of  the  trial  court  should  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


STOCKYARDS  STATE  BANK  v.  JOHNSTON  et  al. 

No.  5<>34.     Opinion  File<l  October  19,  1915. 
(152  Pac.  585.) 

1.  USURY— Contracts— Validity.  The  statute  of  this  state  ck>es 
not  make  a  contract,  taintetl  with  usury,  absolutely  void. 

2.  CHATTEL  MORTGAGES— Replevin  by  Mortgagee^Issues.     In 

an  action  in  replevin,  lil«e  the  case  at  bar,  the  only  question  in 
issue  is  the  mortj^agee's  right  to  the  possession  of  the  pr<H)erty 
covered  by  the  moitgage.  and  the  amount  due  on  the  notes  is 
only  incidentally  involved. 

3.  SAME — Possession  of  Property — Right.  If  anything  is  due  on 
notes  secured  by  a  chattel  mortgage,  and  the  terms  of  the  same 
have  l)ecome  broken,  the  mortgagee  would  be  entitled  to  the 
possession  of  the  mortgaged  property. 

4.  USURY— Defense— Fiulure  to  Plead— Waiver.  The  defense  of 
usury  is  a  privilege  extended  by  the  statute  which  can  be  either 
claimeil  or  waived,  and  In  order  to  be  available  to  those  who 
desire  to  claim  the  privilege  extended,  it  must  be  specitieally 
pleaded,  and,  if  not  so  pleaded,  it  will  be  deemed  waived. 

5.  SAME — Presentation  by  Demurrer.  The  defense  of  usury  cannot 
be  raised  by  demurrer  to  a  i)etition  which  declares  upon  a 
usurious  contract. 

(Syllabus  by  Mathews,  C.) 
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EiTor  from  District  Court,  McClain  County; 
R.   McMillan.  Judge. 

Action  by  the  Stockyards  State  Bank  against  W.  M. 
Johnston  and  others.  A  demurrer  to  the  petition  was 
sustained,  and  plaintiff  brings  error.  Reversed  and  re- 
manded. 

Vaught  &  Ready  and  John  H.  HcUley,  for  plaintiff  in 
error. 

Opinion  by  MATHEWS,  C.  The  parties  will  be 
designated  here  as  in  the  trial  court.  On  the  14th  day  of 
March,  1913,  the  plaintiff  instituted  this  action  in  replevin 
in  the  district  court  of  McClain  county.  In  its  petition 
plaintiff  alleged,  in  substance,  that,  on  the  21st  day  of 
January,  1911,  defendants  borrowed  of  plaintiff  the  sum 
of  $1,000,  evidenced  by  a  note  executed  to  it  by  defend- 
ants due  the  1st  day  of  November,  1911,  in  the  sum  of 
$1,141,  bearing  interest  at  the  rate  of  10  per  cent,  per 
annum  after  maturity.  Plaintiff  further  alleged  that  the 
sum  of  $141  shown  in  said  note  was  the  amount  charged 
defendants  as  interest  on  said  $1,000  from  January  21, 
1911,  to  November  1,  1911,  but  avers  that  it  now  intends 
to  charge  defendants  interest  on  said  loan  at  the  rate  of 
10  per  cent,  per  annum,  and  waives  all  interest  above 
$77.88  due  on  November  1,  1911;  that  there  was  due 
plaintiff  on  said  loan,  on  December  5,  1911,  the  sum  of 
$1,0^7.40;  that  defendants  had  paid  $287.85,  leaving  yet 
due  on  that  date  the  sum  of  $799.55 ;  that  on  the  22d  day 
of  April,  1912,  there  was  due  plaintiff  the  sum  of  $830.13, 
including  the  principal  and  the  interest  calculated  at  10 
per  cent,  per  annum;  that  the  defendants  paid  on  that 
date  $53,  leaving  the  sum  of  $777.13  still  due;  that  on 
that  date  the  defendants  executed  to  plaintiff  a  second 
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note  in  the  sum  of  $957.95,  due  on  the  20th  day  of  Oc- 
tober, 1912,  with  10  per  cent,  interest  per  annum  from 
maturity,  and  that  it  was  agreed  that  the  first  note  given 
should  not  be  canceled,  but  held  as  collateral  to  the  second 
note ;  that  the  second  note  called  for  interest  greater  than 
the  legal  rate,  but  the  plaintiff  waived  all  interest  in  ex- 
cess of  10  per  cent,  per  annum  and  demanded  interest  on 
the  sum  of  $777.13  at  the  rate  of  10  per  cent,  per  annum 
from  April  22,  1912,  to  October  20,  1912,  in  the  sum  of 
$39.82,  and  that  there  was  due  plaintiff  on  the  20th  day 
of  October,  1912,  the  sum  of  $816.95,  on  which  date  $15  was 
paid,  leaving  a  balance  of  $801.95  due  and  unpaid;  that 
the  interest  thereon  from  the  20th  day  of  October, 
1912,  at  the  rate  of  10  per  cent,  per  annum  to  the 
12th  day  of  March,  1913,  is  $31.46,  and  that  on  that 
date  there  was  due  plaintiff  the  sum  of  $833.41,  with  an 
additional  sum  of  10  per  cent,  thereof  as  attorney  fees  as 
stipulated  in  said  notes.  Plaintiff  further  alleged  that 
at  the  same  time  each  of  said  notes  was  executed,  for 
the  purpose  of  securing  the  same,  the  defendants  also 
executed  to  plaintiff  a  mortgage  upon  certain  personal 
property,  copies  of  said  mortgages  being  attached  to  its 
petition,  and  that  it  is  provided  in  said  mortgages  that 
if  said  defendants  fail  to  pay  any  part  of  the  indebted- 
ness secured  thereby  when  due,  the  plaintiff  may  take 
possession  thereof  and  sell  the  same  to  pay  said  indebted- 
ness, costs,  expenses,  and  attorney  fees.  Plaintiff's  'peti- 
tion contained  the  following: 

"That  the  conditions  of  the  mortgage  have  been 
broken  in  this,  to  wit:  That  said  defendants  have  failed 
and  refused  to  pay  the  sums  due  for  which  said  mort- 
gages were  given  as  security,  by  reason  of  which  failure 
said  plaintiff  became  immediately  entitled  to  the  posses- 
sion of  all  the  personal  property  described  in  said  chattel 
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mortgage,  for  the  purpose  of  selling  said  personal  prop- 
erty to  satisfy  the  amount  due  from  said  defendants,  and 
each  of  them,  to  this  plaintiff.  Plaintiff  further  states 
that  by  virtue  of  the  matters  above  set  forth  said  plain- 
tiff has  a  special  interest  in  all  of  the  personal  property 
described  in  said  chattel  mortgage,  that  it  has  made  de- 
mand upon  said  defendants  for  the  delivery  of  said  per- 
sonal property  for  the  purpose  above  set  forth,  but  that 
said  defendants  have  failed  and  refused  to  deliver  said 
personal  property  to  said  plaintiff  for  said  purposes." 

The  statutory  affidavit  for  replevin  was  filed  in  the 
case,  and  the  property  taken  under  a  writ  issued  thereon. 
The  defendants  demurred  to  said  petition  upon  the 
grounds  that: 

"Said  petition  does  not  state  facts  sufficient  to  entitle 
plaintiff  to  a  lien  upon  the  property,  as  in  said  petition 
claimed  and  set  forth,  and  relief  prayed  for  therein." 

The  trial  court  sustained  this  demurrer,  holding  "that 
the  lien  of  plaintiff  on  the  property  replevied  had  been 
waived."     From  this  ruling,  the  plaintiff  appealed. 

Defendants  have  not  favored  us  with  a  brief  in  this 
cause,  and  on  that  account  we  are  not  informed  upon 
what  theory  the  demurrer  was  urged  against  the  petition, 
nor  upon  the  court's  reasons  for  sustaining  the  same,  except 
from  the  information  imparted  in  plaintiff's  brief,  which 
we  acce:>t  as  correct. 

The  contract  was  admittedly  usurious,  and  an  at- 
tempt— futile,  we  think — was  made  to  purge  the  same  by 
offering  to  waive  all  the  interest  charged  above  the  con- 
tract rate  of  10  per  cent,  per  annum. 

It  is  apparent  that  the  only  question  presented  in 
this  case  is,  Is  a  mortgage  void  which  is  given  to  secure 
notes  which  bear  a  usurious  rate  of  interest?    The  mort- 
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gage  and  note  stand  or  fail  together.  Both  had  their 
origin  in  the  same  transaction.  Usury  was  not  known  to 
the  common  law,  being  a  creature  of  the  statute,  and 
therefore  we  must  look  to  the  statute  in  each  particular 
jurisdictioh  to  determine  the  right  and  remedies  of  the 
parties  to  a  usurious  transaction.  39  Cyc.  1006.  While 
usury  statutes  usually  prohibit  the  making  of  contracts 
of  loan  at  a  higher  rate  than  the  specified  legal  rate,  they 
also  provide  specific  penalties  and  forfeitures  for  violation 
thereof,  which  preclude  the  implication  in  such  cases  that 
the  legislators  intended  contracts  in  violation  of  such  stat- 
utes to  be  absolutely  void.  In  some  states,  however,  con- 
tracts in  violation  of  the  usury  statutes  have  been  spe- 
cifically declared  void  by  the  very  terms  of  the  statute 
(39  Cyc.  911),  and  to  determine  whether  or  not  such 
usurious  contracts  are  void  we  need  look  no  further  than 
the  statute  of  the  state,  as  the  statute  itself  is  controlling. 
The  penal  statute  of  this  state  thereon  (section  1005,  Rev. 
Laws  1910)  reads  as  follows: 

"The  taking,  receiving,  reserving  or  charging  a  rate 
of  interest  greater  than  is  allowed  by  the  preceding  sec- 
tion (which  provides  that  the  rates  of  six  and  ten  per  cent, 
shall  be  respectively  the  legal  and  maximum  contract 
rates  of  interest)  shall  be  deemed  a  forfeiture  of  twice 
the  amount  of  interest  which  the  note,  bill  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has  been  agreed  to 
be  paid  thereon.  In  case  a  greater  rate  of  interest  has 
been  paid,  the  person  by  whom  it  has  been  paid,  or  his 
legal  representatives,  may  recover  from  the  person,  firm 
or  corporation  taking  or  receiving  same  in  an  action  in 
the  nature  of  an  action  of  debt,  twice  the  amount  of  the 
interest  so  paid:  Provided,  such  action  shall  be  brought 
within  two  years  after  the  maturity  of  such  usurious  con- 
tract; provided,  further,  that  before  any  suit  can  be 
brought   to   recover   such    usurious    interest,    the    party 
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bringing  such  suit  must  make  written  demand  for  return 
of  such  usury." 

From  a  reading  of -^  the  above  statute  it  is  quite  ap- 
parent that  the  penalty  for  exacting  usury  in  this  state 
makes  a  person  guilty  thereof  liable  for  certain  penalties 
provided  for  in  this  statute,  and  does  not  render  the  en- 
tire contract  void,  unless  the  penalties  exceed  the  amount 
due  under  the  contract.  The  pleadings  herein  divulge  that 
the  defendants  received  in  cash  from  plaintiff  the  sum 
of  $1,000.  By  no  construction  placed  upon  the  above- 
quoted  statute  can  it  be  shown  that  the  penalties  that  can 
be  thereunder  forfeited  to  the  defendant  will  exceed  or 
equal  $1,000.  Therefore  defendants,  after  having  been 
allowed  the  entire  set-off  permitted  under  this  statute,  will 
still  be  due  the  plaintiff  a  considerable  sum,  as  the  plead- 
ings divulge;  and,  as  the  petition  so  far  has  been  attacked 
by  demurrer  only,  the  facts  set  out  in  the  petition  are  to 
be  taken  as  confessedly  true. 

The  plaintiff  is  suing  in  this  case,  not  for  a  fore- 
closure of  its  mortgage,  nor  does  it  seek  a  money  judg- 
ment against  defendants  upon  the  notes,  but  this  is  a  suit 
in  replevin,  and  the  only  question  in  issue  now  is  the 
mortgagee's  right  of  possession  of  the  personal  property 
covered  by  the  mortgages,  and  the  demurrer  filed  by  the 
defendants  only  challenges  plaintiff's  right  to  take  pos- 
session of  the  property  under  the  terms  of  the  mortgage, 
and  the  amount  due  plaintiff  on  the  notes  is  only  inci- 
dentally involved,  because,  unless  there  is  some  amount 
due  on  the  notes,  plaintiff  would  not  be  entitled  to  the 
possession  of  the  mortgaged  property,  but  if  there  be  any 
amount  due  and  unpaid,  it  would  be  entitled  to  the  pos- 
session of  the  same  for  the  purpose  of  advertising  and 
selling  it  under  the  mortgage  as  the  statute  provides.     In 
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Jones  V.  Bostick,  35  Okla.  363,  129  Pac.  718,  on  this  point 
it  is  declared : 

"The  question  for  determination  under  the  issues  is 
as  to  whether  the  plaintiff  was  entitled  to  possession  of 
said  property  under  said  mortgage.  If  anything  was 
due  on  said  notes,  the  plaintiff  was  entitled  to  recover 
said  possession.  The  notes  were  due  at  the  time  the 
action  was  brought,  and  default  had  been  made  under  the 
terms  of  said  mortgage." 

But  it  may  be  observed,  further,  that  the  defense 
of  usury  is  a  privilege  extended  by  the  statute  which 
can  be  either  claimed  or  waived,  and,  in  order  to  be  avail- 
able to  those  who  desire  to  claim  the  privilege  extended, 
it  must  be  specifically  pleaded,  and  if  not  so  pleaded  will 
be  deemed  waived. 

In  American  Building,  Loan  &  Tontine  Savings 
Ass'n  V.  Haley  et  al.,  132  Ala.  135,  31  South.  88,  the 
syllabus  is  as  follows: 

"Where  a  bill  to  foreclose  a  mortgage  is  framed 
for  foreclosure  as  to  unpaid  principal  of  the  sum  secured., 
as  well*  as  for  charges  claimed  to  be  usurious,  a  demurrer 
to  the  whole  bill  will  not  raise  the  question  of  usury." 

To  the  same  effect  is  the  holding  in  the  case  of 
Petterson  et  al.  v.  Berry,  125  Fed.  902,  60  C.  C.  A.  610: 

"The  defense  of  usury  cannot  be  made  by  demurrer 
to  a  bill  or  complaint  to  foreclose  a  mortgage  for  both 
principal  and  interest  of  the  debt,  where  such  defense, 
under  the  statute,  affects  only  the  interest." 

The  same  rule  is  laid  down  in  39  Cyc,  at  page  1046 
thereof,  as  follows: 

"In  states  where  usury  only  forfeits  the  whole  or  a 
part  of  the  interest  payable  under  the .  contract,  a  plea 
of  usury  in  bar  of  the  action  will  be  bad  on  demurrer.'' 
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The  «ase  of  Meadors  v.  Johnson,  from  our  own  courts, 
found  in  27  Okla.  544,  112  Pac.  1121,  is  directly  in  point 
on  the  proposition  now  under  consideration  and  also 
decisive  of  the  point  previously  discussed.  That  case 
was  one  in  ejectment  to  recover  possession  of  certain 
real  property,  to  which  plaintiff  claimed  title  through 
a  foreclosure  by  advertisement  under  a  power  of  sale, 
and  in  which  defendant  interposed  the  defense  of  usury, 
and  the  lower  court  sustained  a  demurrer  to  the  defense. 
Mr.  Justice  Hayes,  who  wrote  the  opinion  in  that  case, 
states  the  holding  of  the  court  as  follows: 

"There  was  no  error,  however,  in  sustaining  the 
demurrer  to  the  defense  of  usury.  That  attempted  de- 
fense was  pleaded  by  defendant  upon  the  theory  that 
section  4735,  Mansf.  Dig.  Ark.  (Ind.  T.  Ann.  St.  1899, 
sec.  3046),  prescribing  as  a  penalty  for  usury  that  any 
contract  affected  therewith  shall  be  void,  applies  to  the 
mortgage  in  the  case  at  bar,  and  to  the  note  which  the 
mortgage  secured.  In  this  assumption  plaintiff  is  in 
error.  The  mortgage  was  executed  to  a  national  bank, 
and  section  5198,  5  F'ed.  St.  Ann.  p.  133  (18  Stat.  320, 
U.  S.  Comp.  St.  1901,  p.  3493),  fixes  the  penalty  for  a 
national  bank's  charging  a  rate  of  interest  greater  than 
is  allowed  by  the  law.  Under  the  penalty  prescribed  by 
the  statute,  only  the  interest,  where  it  has  not  been  paid, 
is  forfeited  for  violation  of  the  statute;  and,  where  the 
interest  has  been  paid,  a  right  of  recovery  in  an  action 
therefor  for  twice  the  amount  of  the  interest  paid;  but 
the  usurious  element  of  the  contract  does  not  vitiate  the 
entire  contract.  Defendant,  in  his  answer,  alleges  that 
he  has  made  payments  on  the  interest,  but  there  is  no 
contention  that  the  principal  of  the  note  secured  by  the 
mortgage  has  ever  been  paid.  A  charge  of  usury,  there- 
fore, by  the  bank  would  not  defeat  the  foreclosure  of  the 
mortgage  to  enforce  the  payment  of  the  principal." 
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We  take  the  following  excerpt  from  the  casg  ot^tna 
Building  &  Loan  Ass'n  v.  Randall  et  al.,  23  Okla.  45, 
99  Pac.  655,  which  holds: 

**Usury  must  be  specifically  pleaded,  and  in  an  action 
where  this  defense  is  waived,  either  directly  or  by  im- 
plication, as  by  the  defendant  setting  up  other  matters 
of  defense,  the  fact  that  the  contract  sued  on  provides 
for  interest  in  excess  of  the  legal  rate  will  not  of  itself 
justify  the  court  in  finding  the  same  usurious,  requiring 
the  forfeiture  of  all  interest." 

From  the  foregoing  decisions  we  conclude  that  it  is 
the  settled  law  of  this  state  that,  even  where  there  is  usury 
apparent  upon  the  face  of  the  petition  and  the  contract 
sued  on,  or  in  either,  this  fact  does  not  render  the  note 
and  mortgage  sued  on  void,  but  operates  to  subject  the 
person  exacting  such  usury  to  be  mulcted  in  certain 
penalties  and  forfeitures  allowed  by  statute;  but  before 
the  party  can  avail  himself  of  the  benefit  of  the  same, 
it  must  be  affirmatively  claimed  by  the  persop  entitled 
thereto,  and  unless  the  contract  divulges  the  same  on  its 
face,  the  burden  of  proof  also  rests  on  the  party  claiming 
the  penalty  to  prove  the  charge  of  usury. 

For  the  reasons  given,  the  judgment  should  be 
reversed  and  remanded,  with  instructions  to  the  trial 
court  to  overrule,  defendants'  demurrer. 

By  the  Court:     It  is  so  ordered. 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  41 

Britton  et  al.  v.  Lombard. 


BRITTON  et  al.  v.  LOMBARD. 

No.  5770.     Opinion  Filed  C>etol>er  19,  1915. 

(152  Pac  590.) 

L  DURESS.    It  is  provided  by  Rev.  Laws  1910,  sec.  900,  that  duress 

consists  iu :  ( 1 )  Unlawful  confinement  of  tbe  person  of  the 
party,  or  of  the  husband  or  wife  of  such  party,  or  of  an  anoeetor, 
descendant,  or  adopted  child  of  such  party,  husband  or  wife;  (2) 
unlawful  detention  of  the  property  of  any  such  person;  or  (3) 
coufinemeut  of  such  person,  lawful  in  form,  but  fraudulently* 
obtained,  or  fraudulently  made,  unjustly  harassing  or  offensive. 

2.  APPEAL  AND  ERROR^^romd  for  Reversal— Inslruetions— 
Duress.  Where  the  defense  to  a  contract  was  that  it  was  ob- 
tained by  duress,  and  the  court  instructs  the  jury  that  the  word 
"duress"  means  such  a  powerful  influence  and  dominion  over 
another  as  to  take  away  free  agency,  and  destroy  the  power  of 
withholding  assent  in  a  person  of  ordinary  firmness,  held  re- 
versible error,  especially  where  an  instruction .  was  requested  in 
the  words  of  the  statute. 

3.  DURESS— Dedsions  from  Other  Sta4«s.  What  constitutes 
duress  in  Oklahoma  is  provided  by  statute,  and  authorities  from 
other  states  having  no  such  statute  have  no  application. 

(Syllabus  by  Devereux,  C.) 

Error  from   County   Court,    Tulsa   County; 
Conn  Linn,  Judge. 

Replevin  by  W.  L.  Britton  and  another,  partners 
doing  business  as  the  Tulsa  Music  Company,  against 
Clara  Lombard.  Judgment  for  defendant,  and  plaintiffs 
bring  error.     Reversed  and  remanded,  for  new  trial. 

This  was  an  action  of  replevin  to  recover  a  player 
piano  alleged  to  have  been  sold  to  the  defendant  on 
monthly  payments,  the  plaintiffs  in  error  securing  the 
payments  by  a  contract,  which  provided  that  the  vendors 
should  retain  the  title  until  full  payment,  and  further 
providing  that,  in  case  default  should  be  made  in  any  of 
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the  monthly  payments,  the  vendors  might  take  possession. 
The  petition  alleged  a  default  in  the  payments,  and  a 
deman4  and  refusal,  and  that  the  plaintiffs  were  entitled 
to  the  immediate  possession.  The  defendant's  answer, 
which  was  verified,  was  a  general  denial,  and  further 
alleged  that  no  demand  had  been  made,  and  that  the 
action  ought  of  right  to  abate,  and  the  parties  be  restored  to 
their  original  position.  She  denied  the  alleged  indebtedness, 
and  denied  detaining  the  property.  She  alleged  that  her 
signature  was  obtained  to  the  conditional  sale  contra-^t 
by  and  through  fraud  and  duress,  and  that  the  player 
piano  was  defective  and  worthless.  There  are  other 
allegations  in  the  answer,  but  they  are  not  material  to 
be  set  out  in  the  view  we  take  of  the  case. 

The  evidence  on  the  question  of  duress  was  that  the 
defendant  owned  a  piano,  and  that  one  of  the  plaintiffs 
in  error  came  to  her  house  with  her  husband,  who  was 
intoxicated,  and  the  husband  insisted  that  she  purchase 
the  player  piano  at  the  price  of  $550  and  allow  her  own 
piano  to  be  taken  as  part  payment  at  $250,  and  that  she 
sign  the  contract  attached  to  the  petition,  agreeing  to 
part  with  her  own  piano,  and  pay  the  $15  per  month  until 
the  remainder  was  paid.  The  defendant  did  not  wish  to 
do  this,  but  finally  consented  through  fear  of  her  drunken 
husband,  who  said  that,  if  she  did  not  do  so,  he  would 
kick  her  own  piano  out  of  the  house. 

On  the  question  of  duress  the  plaintiffs  in  error  re- 
quested an  instruction  defining  "duress,"  in  the  words  of 
the  statute  (Rev.  Laws  1910,  sec.  900),  which  was  re- 
fused, and  exception  noted,  and  in  place  thertof  the  court 
gave  the  jury  the  following  instruction: 

"The  court  instructs  the  jury  that  the  duress  which 
takes  away  free  agency  and  destroys  the  power  of  with- 
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holding  assent  of  a  person  of  reasonable  and  ordinary 
firmness  is  such  a  duress  as  would  invalidate  and  make 
void  any  contract  signed  under  such  conditions;  that  the 
word  'duress'  as  used  herein,  means  such  a  powerful 
influence  and  dominion  over  another  as  to  destroy  and 
take  away  free  agency,  and  destroys  the  power  of  with- 
holding assent  of  a  person  of  reasonable  and  ordinary 
firmness.*' 

This  instruction  was  duly  excepted  to.  There  was  a 
verdict  for  the  defendant,  motion  for  a  new  trial,  which 
was  overruled,  and  exception  saved,  and  the  case  is 
brought  to  this  court  by  petition  in  error  and  case-made. 

Martin  &  Moss,  for  plaintiffs  in  error. 

John  D.  Wakely,  for  defendant  in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above).  Assuming,  but  not  deciding,  that  there  was 
evidence  in  the  record  on  the  question  of  duress  sufficient 
to  go  to  the  jury  in  any  event,  there  was  error  in  the 
charge  as  given,  and  in  refusing  to  give  the  instruction 
requested  on  this  subject.  Our  statute  defines  "duress" 
as  follows  (Rev.  Laws  1910,  sec.  900) : 

"First;  Unlawful  confinement  of  the  person  of  the 
party,  or  of  husband  or  wife  of  such  party,  or  of  an 
ancestor,  descendant,  or  adopted  child  of  such  party,  hus- 
band or  wife. 

"Second.  Unlawful  detention  of  the  property  of  any 
such  person;  or, 

"Third.  Confinement  of  such  person,  lawful  in  form, 
but  fraudulently  obtained,  or  fraudulently  made  unjustly, 
harassing  or  oppressive." 

In  Snyder  v.  Stribling,  18  Okla.  168,  on  page  200,  89 
Pac.  222  on  page  282^  it  is  said: 
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"Instructions  numbered  7  and  9  relate  to  the  ques- 
tions of  duress  and  undue  influence  in  the  execution  of 
the  contract  of  October  1st,  and  state  the  effect  upon  a 
contract  made  without  consideration  or  under  duress  or 
undue  Influence.  These  questions  are  regulated  by  our 
statutory  provisions,  and  the  authorities  cited  have  but\ 
little  application,  and  are  jiot  controlling. 

"The  instruction  defining  duress  and  undue  influence 
in  the  execution  of  contracts  is  copied  from  the  provisions 
of  the  statute  (Wilson's  Stat.  1903,  vol.  1,  c.  15,  art.  1), 
and,  while  such  instruction  embodies  some  propositions 
that  have  no  application  to  the  case,  in  our  judgment, 
the  inapplicable  provisions  were  so  palpably  foreign  that 
they  could  in  no  event  have  been  misleading,  and  hence, 
not  prejudicial." 

In  its  charge  the  trial  court  abandoned  the  statutory 
rule   by   which   duress   is   measured,   although   expressly 
,  asked  to  instruct  the  jury  in  the  words  of  the  statute, 
and  laid  down  an  entirely  different  rule. 

We  therefore  recommend  that  the  judgment  be  re- 
versed, and  the  case  remanded  for  a  new  trial. 

By  the  Court:     It  is  so  ordered. 


COBLENTZ  V.  IVES. 

No.  5811.     Opinion  Filed  October  19,  1915. 

(152  Pac.  584.) 

CHAMPERTY  AND  MAINTENANCE— Land  HcAd  Adversely— Validity 
of  Conveyance.  Section  2215,  Comp.  Laws  1909  (section  22S0, 
Rev.  Laws  1910),  making  it  a  misdemeanor  to  buy  or  sell  any 
pretended  right  or  title  to  lands  where  the  grantor,  or  those  by 
whom  he  claims,  has  not  been  in  possession  or  taken  the  rents 
and  profits  thereof  for  the  space  of  one  year  before  such  c<m- 
veyance  is  executed,  \»  declaratory  of  the  common  law ;  and  a 
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conveyance  made  In  contravention  thereof  by  the  rightful  owner 
of  such  lands,  as  against  the  person  holding  the  same  adversely, 
is  inoperative. 

(Syllabus  by  Collier,  C.) 

Error   from   JHstrict   Court,    Wagoner   County; 
R.  C.  Alien,  Judge. 

Action  by  B.  B.  Ives  a^inst  Cora  B.  C!oblentz. 
Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Stewart  &  Stewart,  for  plaintiff  in  error. 

L.  /.  Roach,  for  defendant  in  error. 

Opinion  by  COLLIER,  C.  Defendant"  in  error 
brought  this  action  against  plaintiff  in  error  to  remove 
cloud  on  title  to  certain  lands  described  in  the  petition, 
which  said  lands  were  the  allotment  of  Stella  Scott,  a 
Creek  freedwoman,  and  set  up  a  claim  of  title  from  the 
United  States  to  defendant  in  error,  which  said  claim 
included  a  deed  from  said  Stella  Scott  to  Geo.  F.  Nave, 
dated  February  27,  1906;  a  deed  from  said  Geo.  F.  Nave 
to  Muskogee  Title  &  Trust  Company,  dated  February  28, 
1906;  a  deed  from  said  Muskogee  Title  &  Trust  Company 
to  J.  M.  Hughes,  dated  March  4,  1907;  a  deed  from  said 
J.  M.  Hughes  and  Anna  M.  Hughes,  his  wife,  to  H.  W. 
Eck;  and  a  deed  from  said  H.  W.  Eck  to  defendant  in 
error,  dated  June  22,  1908,  and  filed  for  record  June  23, 
1908.     It  is  averred  in  the  petition  herein  that: 

"Plaintiff  had  been  in  the  actual,  open,  and  exclusive 
possession  of  said  lands  since  the  purchase  of  same  from 
the  said  Henry  W.  Eck  on  June  22,  1908,  and  that  his 
deed  to  said  lands  from  the  said  Henry  W.  Eck  had  been 
of  record  in  the  office  of  the  register  of  deeds  of  Wagoner 
county  since  June  3,  1908;  that  plaintiff  is  still  in  pos- 
session of  said  lands." 
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Plaintiff  in  error,  by  way  of  answer,  denied  the  title 
of  defendant  in  error  to  said  lands,  and  averred  that  said 
Stella  Scott  was  a  minor,  under  the  age  of  18  years,  at 
the  time  she  executed  the  said  deed  to  Geo.  F.  Nave, 
under  whom  plaintiff  claims;  that  said  Stella  Scott  died 
in  April,  1906,  unmarried  and  without  issue,  and  thai, 
the  title  to  said  lands  became  vested  in  her  father  and 
mother.  Butcher  and  Catherine  Scott;  that  plaintiff  in 
error,  on  the  28th  day  of  March,  1911,  purchased  said 
lands  for  a  valuable  consideration  from  said  Butcher  and 
Catherine  Scott.  Said  answer  does  not  deny  that  at  the 
time  plaintiff  in  error  purchased  said  lands  defendant  in 
error  was  in  the  open,  adverse,  and  actual  possession  ef 
said  lands;  nor  does  it  aver  that  said  Butcher  and  Cath- 
erine Scott,  or  either  of  them,  was  in  the  actual  adverse 
possession  of  said  lands,  or  had  taken  the  rents  and 
profits  thereof  for  the  space  of  one  year  before  such 
conveyance  was  executed.  Defendant  in  error  interposed 
a  general  demurrer  to  the  answer,  which  was  sustained 
by  the  court,  and  plaintiff  in  error  declined  to  plead 
further,  and  announced  her  determination  to  stand  upon 
her  answer.  Judgment  was  rendered  for  defendant  in 
-^rror  as  prayed,  from  which  this  appeal  is  prosecuted. 

The  petition  in  this  case  averring  that  the  defendant 
'in  error  was  in  the  open,  actual,  and  adverse  possession 
»of  the  lands  in  question  at  the  time  Butcher  and  Cath- 
erine Scott  executed  the  deed  to  said  lands  under  which 
plaintiff  in  error  claims,  and  the  said  answer  not  denying 
that  defendant  in  error  was  in  the  actual  adverse  pos- 
session of  said  lands  at  the  time  that  the  deed  from 
Butcher  and  Catherine  Scott  was  executed,  the  facts 
stated  in  said  answer  do  not  constitute  a  defense  to  the 
petition  of  plaintiff,  and  the  court  did  not  err  in  sustain- 
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ing  the  demurrer  to  the  answer  and  in  rendering  judg- 
ment for  defendant  in  error. 

In  the  case  of  Miller  v.  Fryer,  35  Okla.  145,  128  Pac. 
713,  Hayes,  J.,  speaking  for  the  court,  said: 

"This  section  of  the  statute  [referring  to  section 
2215,  Comp.  Laws  1909  (section  2260,  Rev.  Laws  1910)] 
has  received  the  consideration  of  this  court,  and  been 
applied  in  several  cases,  all  of  which  are  referred  to  and 
reviewed  in  the  recent  case  of  Martin  v.  Cox  et  al.,  31 
Okla.  543,  122  Pac.  511.  In  this  case  the  court  held  that 
the  foregoing  statute,  making  it  a  misdemeanor  to  buy  or 
sell  any  pretended  right  or  title  to  land,  where  the  grantor 
or  those  by  whom  he  claims  have  not  been  in  possession 
or  taken  the  rents  and  profits  thereof  for  the  space  of 
one  year  before  such  conveyance,  is  declaratory  of  the 
common  law,  and  that  a  conveyance  made  in  contraven- 
tion thereof  by  the  rightful  owner  as  against  the  person 
holding  adversely  is  void,  and  that  it  is  not  necessary,  in 
order  that  such  shall  be  the  result  of  the  statute,  that 
the  person  holding  shall  hold  under  color  of  title  at  the 
time  of  the  conveyance.  It  is  sufficient  if  he  was  in  pos- 
session adversely  to  plaintiff  and  his  grantors." 

In  Sims  v.  Brown,  46  Okla.  767,  149  Pac.  876,  it 
is  said: 

"Section  2215,  Comp.  Laws  1909  (section  2260,  Rev. 
Laws  1910),  making  it  a  misdemeanor  to  buy  or  sell  any 
pretended  right  or  title  to  lands,  where  the  grantor,  or 
those  by  whom  he  claims,  has  not  been  in  possession  or 
taken  the  rents  and  profits  thereof  for  the  space  of  one 
year  before  such  conveyance  is  executed,  is  declaratory 
of  the  common  law;  and  a  conveyance  made  in  contra^ 
vention  thereof  by  the  rightful  owner  of  such  lands,  as 
against  the  person  holding  the  same  adversely,  is  in- 
operative, regardless  of  whether  or  not  such  adverse 
bolder  is  holding  under  color  of  title." 

We  therefore  recommend  that  this  cause  be  affirmed. 

By  the  Court;.     It  is  so  ordered. 
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CLARKE    V.   UIHLEIN. 

No.  5874.     Opinion  Pile<l  Octo»>er  19.  1915. 

(152  Pac.  589.) 

EVIDENCE— Aftion  for  Real— CoitfiteiTlaim-TDaiiiases^-Opiiiion 
EFideoM.  C.  rented  from  U.  the  lower  story  of  a  building  in 
the  city  of  El  Reno,  in  which  (\  conducted  a  mercantile  business. 
Afterwards  U.  rented  to  another  the  upper  story  of  said  building, 
which  was  used  as  a  gambling  establishment.  U.  brought  an 
action  against  C.  to  recover  the  agreed  rents  for  said  store  build- 
ing, and  C.  sought  to  defeat  such  action  by  a  counterclaim  for 
damages,  by  reason  of  the  maintenance  of  said  gambling  estab- 
lishment, but  failed  to  offer  any  evidence  to  show  how  and  to 
what  extent  he  had  thereby  been  damaged,  but  testified  that 
it  was  his  opinion  that  he  had  been  thus  damaged.  Held,  that 
his  opinion  as  to  the  damage  thus  suffered  by  him  was  not  legal 
evidence  upon  which  to  predicate  his  attempted  counterclaim. 

2.         APPEAL    AND    ERROR^Trlal-^Iamiless   Error— Inelructioiift. 

Where  the  evidence  is  in  conflict  as  to  the  time  when  notice 
was  given  by  the  tenant  to  the  landlord  of  the  exi.stence  of  a 
gambling  establishment  over  a  place  of  business  rented  by  such 
tenant  from  said  landlord,  it  is  error  for  the  court  to  instruct 
the  jury  as  to  the  time  when  such  notice  was  given ;  such  in- 
struction being  an  invasion  of  the  province  of  the  jury.  But 
where  the  tenant,  as  in  the  in.**tant  case,  fails  to  ofTer  legal 
evidence  as  to  any  damage  suffered  by  him.  such  instruction  is 
harmless. 

(Syllabus  by  Collier,  C.) 

Ei^or   from    County    Court,    Canadian    County; 
W.  A.  Maurer,  Judge. 

Action  by  August  Uihlein  against  W.  J.  Clarke. 
Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

R.  B,  Forrest,  for  plaintiff  in  error. 

Babcock  &  Thevathan,  for  defendant  in  error. 

Opinion  by  COLLIER,  C.  This  is  an  action  to  re- 
cover $270  for  rents  for  the  first  floor  of  a  building  in 
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the  city  of  El  Reno,  under  a  lease  entered  into  by  and 
between  plaintiff  in  error  and  defendant  in  error.  Here- 
after the  parties  will  be  designated  as  they  were  in  the 
trial  court.  The  only  defense  interposed  on  the  part  of 
defendant  is  that  the  plaintiff  permitted  the  upper  part 
of  the  building  over  defendant's  store  to  be  used  as  a 
gambling  establishment.  A  great  deal  of  illegal  evidence 
was  admitted  against  the  objection  of  plaintiff,  as  to 
damages  sustained  by  plaintiff  by  reason  of  the  gambling 
establishment  being  over  his  store;  but  there  is  no  legal 
evidence  whatever  upon  which  the  jury  could  base  any 
comput&tion  of  loss  of  profits  or  other  damage  suffered 
by  defendant.  There  is,  in  fact,  no  legal  evidence  what- 
ever that  defendant  sustained  any  loss  by  reason  of  the 
gambling  establishment  being  over  the  place  of  business 
of  defendant.  The  evidence  of  defendant,  giving  his 
opinion  as  to  the  loss  sustained  by  him,  was  illegal  evi- 
dence, and  should  not  have  been  admitted.  The  evidence 
^was  in  conflict  as  to  the  time  when  defendant  notified 
plaintiff's  agent  of  the  existence  of  the  gambling  estab- 
lishment over  defendant's  store.  Judgment  was  rendered 
for  plaintiff  for  $170.  Motion  for  new  trial  was  filed, 
overruled,  and  excepted  to.  This  appeal  is  prosecuted  to 
reverse  said  judgment. 

There  are  four  assignments  of  error,  but,  as  stated 
in  defendant's  brief,  the  point  relied  upon  for  reversal 
is  the  giving  of  instruction  No.  6,  which  is  as  follows: 

"You  are  further  instructed  that  the  lessor  of  a 
building  has  no  right  to  lease  such  building  to  any  person 
or  persons  for  an  unlawful  purpose,  nor  to  permit  any 
person  or  persons  to  occupy  the  building  for  unlawful 
purposes,  and,  if  he  does  so,  then  he  would  be  liable  in 
damages  to  any  person  or  persons  who  may  have  been 
injured  by  reason  of  such  unlawful  letting.     But  if  you 
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believe  from  the  evidence  in  this  case  that  the  plaintiff, 
through  his  agent,  permitted  the  upstairs  of  said  building: 
to  be  used  for  an  unlawful  purpose,  and  the  defendant 
was  injured  in  his  beneficial  enjoyment  and  in  loss  of 
profits  from  his  business  by  reason  of  such  unlawful 
letting,  then  the  plaintiff  would  be  liable  to  the  defendant 
in  damages  in  such  amount  as  you  may  believe  from  the 
evidence  he  has  sustained  subsequent  to  the  date  that  he 
notified  the  plaintiff  or  his  agent  of  the  unlawful  use 
and  occupancy  of  the  upstairs  of  said  building,  which, 
under  the  evidence  in  this  case,  was  on  or  about  the  1st 
day  of  December,  1912;  and,  if  the  defendant  was 
damaged  in  any  way  by  reason  of  such  unlawful  occu- 
pancy, it  is  the  duty  of  the  jury  to  determine  the  amount 
of  such  damage  he  sustained  by  reason  thereof,  subsequent 
to  the  said  1st  day  of  December,  1912." 

Said  instruction  does  not  correctly  state  the  law. 
The  evidence  upon  the  question  as  to  the  time  when 
defendant  notified  plaintiff  of  the  existence  of  the 
gambling  establishment  over  his  store  was  in  conflict; 
and  the  court  in  said  instruction  invaded  the  province  of 
the  jury,  and  said  instruction  should  not  have  been  given. 
But,  inasmuch  as  defendant  fails  to  show  by  legal  evi- 
dence any  damage  arising  to  him  by  reason  of  the  main- 
tenance of  the  gambling  establishment  over  his  store,  it 
was  entirely  immaterial  as  to  when  he  notified  plaintiff 
of  the  existence  of  said  gambling  establishment.  Ck)nse- 
quently  said  instruction  No.  6  was  without  prejudice. 
This  court  has  repeatedly  held  that,  under  and  by  virtue 
of  section  4791,  Rev.  Laws  1910,  it  will  disregard  any 
error  or  defense  in  the  pleadings  or  proceedings  which 
does  not  affect  any  substantial  rights  of  the  adverse 
party.  '  St.  L.  &  S.  F.  R.  Co.  v.  Houston,  27  Okla.  719, 
117  Pac.  184;  Brook  v.  Bayless  et  cU.,  6  Okla.  568,  52  Pac. 
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738;  Blackwell  et  (d.  v.  Hatch,  13  Okla.  169,  73  Pac.  933; 
Graham  v.  Heinrich  et  aL,  13  Okla.  107,  74  Pac.  328.  * 

The  trial,  by  reason  of  the  fact  that  the  court  per- 
mitted illegal  evidence  to  go  to  the  jury  as  to  the  dam- 
ages sustained  by  defendant,  resulted  in  a  verdict  more 
favorable  to  defendant  than  he  was  entitled  to;  and 
therefore  there  was  no  ground  whatever  upon  which  to 
base  a  new  trial,  and  the  court  properly  overruled  the 
motion  therefor. 

The  judgment  of  the  trial  court  should  be  affirmed. 

By  the  Court:    It  is  so  ordered. 


HASS  v.  GREIGG. 

No.  50J)9.     Opinion  ¥^]oi\  September  28,  l»ir>. 

Rehearing  Denied  October  30,  1915. 

(152  Pac.  1126.) 

VENDOR  AND  PURCHASBR—PossessiMi— Notice  of  Title.    The 

possession  of  real  property  carrie.s  with  it  the  presumption  of 
t)\vner8hlp.  and  it  is  the  duty  of  those  purchasing  such  property 
from  others  than  'those  in  pos.session  to  ascertain  the  extent  of 
their  claim,  and  the  open,  actual  possession  of  such  property 
gives  notice  to  the  world  of  just  such  Interest  as  the  possessor 
actually  has  therein. 

PROPERTY— Possessioiv—Suffieiency.  It  is  not  necessary,  in 
order  to  establish  and  maintain  possession  of  real  estate,  that 
the  claimant  should  actually  reside  uiK)n  it  or  have  It  Inclosed 
with  a  fence.  It  is  sufficient  if  the  party  is  doing  acts  thereon 
that  indicate  in  an  open,  public,  and  visible  manner,  that  he  has 
exclusive  control  over  the  land,  under  a  claim  of  right  to  such 
exclusive  possession. 

VENDOR  AND  PURCHASER^TlUe  of  Person  in  Possession— 
Notice.  yVTiile  it  is  the  general  rule  that  open  and  notorious 
poAsession  of  real  estate,  under  an  apparent  claim  of  ownership. 
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is  noti«*  to  the  world  of  whatever  claim  the  possessor  asserts, 
there  is  an  exception  ti)  this  rule,  in  that  it  does  not  apply  to  a 
vendor  remaining  in  possession  so  as  to  require  a  purchaser 
from  his  grantee  to  inquire  whether  he  had  any  interest  in  the 
land   ccmveyed. 

4.  SAME.  The  exception  in  the  i^receiling  paragraph  is  also  moclified, 
in  that  the  law  requires  that  a  purcliaser,  nnder  such  circum- 
stances, shall  be  an  innocent  purchaser  and  free  from  any  col- 
lusion with  fraud  upon  the  i)erson  who  was  apparently  the 
vendor  and  grantor  who  remained  in  possession,  and,  further, 
if  a  fraud  has  been  perpetrated  and  the  facts  and  circumstances 
are  such  as  to  put  the  purchaser  upon  inquiry,  and  to  create 
reasonable  grounds  for  believing  that  the  fraud  has  l>een  per- 
petrated, he  will  not  l)e  in  a  ijoeitlon  to  avaii  himself  of  that 
exception  to  the  general  rule. 

5.  VENDOR  AND  PLRCHASER^Bona  Fide  Purchaser— Proof- 
Inadequate  Consideration.  A  gross  dispari-ty  in  the  actual  value, 
and  the  consideration  for  which  the  property  was  sold,  is  usually 
sutticient  to  overcome  any  theory  that  the  grantee  was  a  bona 
flde  purchaser. 

(Syllabus  by  Robberts,  O.) 

EiTor  from   District    Court,    Pontotoc    County; 
Tom  D.  McKeovm,  Judge. 

Action  by  Mattie  Hass  against  A.  M.  Gregg.  Judg- 
ment for  defendant,  and  plaintiff  brings  error.  Reversed 
and  remanded,  with  directions. 

B.  C.  King,  for  plaintiff  in  error. 

Wimbish  &  Duncan,  for  defendant  in  error. 

Opinion  by  ROBBERTS,  C.  This  case  is  here  on 
appeal  from  the  district  court  of  Pontotoc  county,  and 
is  an  action  to  cancel  a  deed  and  quiet  title.  The  plaintiff 
below,  who  is  also  plaintiff  in  error,  alleges,  in  substance, 
that  she  is  the  owner  in  fee  simple  and  in  possession 
of  the  west  half  of  the  west  half  of  the  northeast  quarter 
of  section  27,  township  4  north,  range  6  east,  in  said 
county.  The  defendant  below,  who  is  also  defendant  in 
error,  answers  by  general  denial,  and  claim  of  title;  also 
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by  cross-petition  prays  that  title  may  be  quieted  in  him- 
self. The  plaintiff  replies  by  general  denial.  The  case 
was  tried  to  the  court  without  a  jury,  and  upon  hearing 
the  court  made  special  findings  of  fact  and ,  conclusions 
of  law,  as  follows : 

"This  is  an  action  to  quiet  title  commenced  by  Mrs. 
Mattie  Hass,  hereinafter  called  the  plaintiff,  against  A.  M. 
Gregg,  hereinafter  called  defendant.  The  court  finds  the 
facts  to  be  as  follows: 

"(1)  That  on  the  29th  day  of  November,  1911,  that 
F.  D.  Hass,  joined  by  his  wife,  Mattie  Hass,  conveyed 
the  40  acres  of  land  in  controversy  to  Lee  Perry,  a  five- 
eighths  blood  Chickasaw  Indian,  regular  on  its  face  and 
in  the  general  form  of  a  warranty  deed,  with  the  follow- 
ing provisions  in  said  instrument:  'Except  that  no  con- 
veyance or  assignment  herein  of  any  interests  in  the  lands 
herein  described  shall  operate  to  convey  title  thereto 
unless  said  conveyance  or  assignment  is  approved  by  the 
Secretary  of  the  Interior,  and  the  grantee  hereby  accepts 
this  conveyance  subject  to  the  said  restrictions,  such^  excep- 
tions being  part  of  the  consideration  of  this  conveyance.' 

"(2)  That  all  of  the  consideration  named  in  said 
deed  was  not  paid  until  the  1st  day  of  May,  1912,  when 
the  balance  of  $260  was  paid  by  the  Indian  agent  to  the 
husband  of  the  plaintiff. 

"(3)  That  F.  D.  Hass,  acting  as  agent  for  the 
plaintiff,  Mrs.  Mattie  Hass,  in  securing  a  warranty  deed 
from  Lee  Perry  conveying  the  lands  in  controversy  to  the 
plaintiff  of  date  February  8,  1912;  that  the  said  deed  was 
not  put  of  record,  was  in  due  form,  but  the  same  was  not 
approved  by  the  Secretary  of  the  Interior,  and  that  said 
deed  was  not  put  of  record  until  the  2d  day  of  May,  1912. 

"(4)  That  the  plaintiff,  with  her  husband,  resided 
on  ten  acres  of  land  adjoining  the  40  acres,  and  remained 
in  possession  of  the  lands  in  controversy. 
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"(5)  That  on  the  13th  day  of  April,  1912,  Lee 
Perry  executed  to  the  defendant,  A,  M.  Gregg,  an  agri- 
cultural lease  for  the  period  of  five  years,  which  lease 
contract  was  duly  recorded  in  the  register  of  deeds'  office 
of  Pontotoc  county  at  Ada  on  the  date  of  its  execution. 

"(6)  That  on  the  1st  day  of  May,  1912,  said  Lee 
Perry  executed  a  warranty  deed  in  due  form  to  the 
defendant,  A.  M.  Gregg,  purporting  to  convey  the  lands 
in  controversy,  for  which  the  defendant,  A.  M.  Gregg, 
paid  the  sum  of  $300  to  Lee  Perry;  that  said  deed  was 
not  approved  by  the  Secretary  of  the  Interior. 

"(7)  That  prior  to  the  execution  of  the  lease  and 
deed  to  the  defendant,  A.  M.  Gregg,  that  the  defendant, 
A.  M.  Gregg,  went  upon  the  lands  in  controversy  in  com- 
pany with  one  Bivens,  and  while  there  had  a  conversation 
with  the  plaintiff,  Mrs.  Mattie  Hass. 

"(8)  The  court  finds  that  he  made  no  inquiry  of 
Mrs.  Mattie  Hass  as  to  any  right  she  might  have  in  the 
lands,  and  that  she  did  not  inform  him  that  she  claimed 
any  right  to  the  said  land,  and  that  the  defendant  had 
no  notice  at  the  time  he  purchased  said  land  from  Lee 
Perry  that  the  plaintiff  herein  was  claiming  any  interest 
in  said  land. 

"(9)  That  said  deed  of  date  of  May  1,  1912,  was 
duly  recorded  in  the  register  of  deeds'  office  on  the  date  of 
its  execution,  one  day  prior  to  the  recording  of  the  deed 
from  Lee  Perry  to  the  plaintiff  in  this  case. 

"(10)  That  the  lands  in  controversy,  together  with 
ten  acres  additional,  was  heretofore  conveyed  by  A.  M. 
Gregg,  the  defendant  herein,  to  F.  D.  Hass,  the  husband 
of  the  plaintiff  herein,  for  $1,000  in  1911. 

"(11)  The  testimony  shows  that  the  possession  of 
the  plaintiff,  F.  D.  Hass,  the  husband  of  the  plaintiff 
herein,  consisted  in  living  in  th(B  dwelling  house  which 
was  located  on  ten  acres  of  land  adjoining  the  land  in 
controversy,  being  a  portion  of  the  50  acres  heretofore 
conveyed  by  A.  M.  Gregg,  the  defendant  herein,  to  F.  D. 
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Hass,  the  husband  of  the  plaintiff  herein,  and  that  the 
possession  of  the  40  acres  in  controversy  by  F.  D.  Hass 
and  Mattie  Hass  consisted  of  clearing  of  some  of  the  land 
and  putting  in  cultivation  and  being  in  the  open  occu- 
pancy of  said  land." 

Conclusions  op  Law. 

"The  court  concludes  that  inasmuch  as  the  plaintiff 
herein  joined  with  F.  D.  Hass  in  the  execution  of  a  war- 
ranty deed  to  Lee  Perry  on  November  29,  1911,  convey- 
ing the  lands  in  controversy,  the  same  having  gone  of 
record  in  the  register  of  deeds'  office  of  Pontotoc  co.unty,. 
Okla.,  and  had  remained  in  possession  of  said  land,  and, 
the  plaintiff  having  become  the  grantor  in  a  certain  war- 
ranty deed  from  Lee  Perry  conveying  the  lands  in  con- 
troversy but  failing  to  place  the  same  of  record,  that  the 
defendant,  A.  M.  Gregg,  was  not  required  to  make  inquiry 
of  the  plaintiff  and  her  husband,  F.  D.  Hass,  as  to 
whether  they  had  any  right  or  claim  to  said  premises, 

but  could  rely  upon  their  solenm  deed  of  record. 

• 

"And  concludes  as  a  matter  of  law  that  the  defendant^ 
having  bought  the  same  without  notice  of  the  claim  of 
the  plaintiff,  that  he  is  a  bona  fide  purchaser  of  said  land 
without  notice  of  any  claim  of  the  plaintiff,  and  the  plainr 
tiff,  under  such  circumstances,  cannot  cancel  said  deed 
for  the  reason  that  the  said  right  of  title  of  the  defendant 
is  superior  to  that  of  the  plaintiff. 

"The  next  question  that  confronts  the  court  is  that 
owing  to  the  fact  that  the  defendant  is  not  in  the  actual 
possession  of  said  land  and  at  most  could  only  be  in 
constructive  possession  whether  or  not  upon  his  cross-bill 
this  court  has  jurisdiction  to  grant  the  relief  prayed  for 
in  said  bill. 

"The  court  is  of  the  opinion  that  if  the  defendant's 
cross-bill  was  an  original  petition  that  the  court  would 
be  without  jurisdiction  to  grant  the  relief,  for  the  reason 
that  the  defendant  is  not  in  the  actual  possession  of  said 
lands  either  in  person  or  by  tenant,  and  could  only  be  in 
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the  constructive  possession  of  said  land  created  by  law, 
but  the  court  is  of  the  opinion  that  the  plaintiff,  having 
sought  the  jurisdiction  of  a*  court  of  equity  and  brought 
the  defendant  into  a  court  of  equity,  having  obtained 
jurisdiction  of  the  controversy,  had  jurisdiction  to  grant 
the  relief  prayed  for  in  defendant's  cross-bill. 

"Therefore,  the  court  concludes  that  the  said  deed 
to  A.  M.  Gregg  is  a  superior  title  and  conveys  the  legal 
title,  and  that  the  said  A.  M.  Gregg  is  the  true  owner  of 
said  land,  and  that  the  conveyance  from  Lee  Perry  to 
the  plaintiff,  Mattie  Hass,  placed  of  record  subsequent  to 
the  recording  of  the  deed  from  Lee  Perry  to  A.  M.  Gregg, 
is  a  cloud  upon  the  title  of  the  said  A.  M.  Gregg,  and 
that  he  is  entitled  to  have  the  same  canceled,  set  aside, 
and  held  for  naught. 

"The  court  concludes  as  a  matter  of  law  that  the 
restrictions  placed  in  said  deed  provided  that  the  land 
should  not  be  conveyed  by  the  grantee,  Lee  Perry,  unless 
approved  by  the  Secretary  of  the  Interior  is  also  a  cloud 
upon  the  title  of  said  land,  but  that  this  court  is  without 
jurisdiction  to  pass  upon  the  right  to  cancel  said  pro- 
visions, for  the  reason  that  all  the  parties  to  be  affected 
are  not  parties  to  this  suit,  and  there  is  no  prayer  for  its 
cancellation  and  removal  in  the  cross-bill  of  the  de- 
fendant." 

After  overruling  the  motion  for  new  trial,  the  court 
entered  a  decree  canceling  the  deed  under  which  the 
plaintiff  was  holding,  and  quieted  title  in  the  defendant. 
The  judgment  and  decree  of  the  court  was  as  follows: 

"Now  on  this  the  day  of  November,  A.  D. 

1912,  the  same  being  one  of  the  regular  days  of  the 
November,  A.  D.  1912,  term  of  said  court,  this  cause  came 
on  to  be  heard  in  its  regular  order,  and  the  plaintiff,  Mrs. 
Mattie  Hass,  being  present  and  by  her  attorney,  B.  C. 
King,  and  the  defendant,  A.  M.  Gregg,  being  present  in 
person  and  by  his  attorneys,  Wimbish  &  Duncan,  and 
the  jury  having  been  waived  and  the  matters  of  fact  as 
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well  as  of  law  are  submitted  to  the  court  and  the  court, 
having  heard  the  evidence  and  argument  of  counsel,  and 
being  fully  advised  in  the  premises  of  the  plaintiff's  cause 
of  action,  finds  the  issues  in  favor  of  defendant,  A.  M. 
Gregg.  And  the  court  finds  that  the  defendant,  A.  M. 
Gregg,  is  the  legal  owner  in  possession  of  the  premises 
described  in  his  answer  and  cross-bill,  which  lands  are 
described  as  follows:  *West  half  of  west  half  of  north- 
east quarter  of  township  4  north,  range  6  east,  con- 
taining 40  acres,  more  or  less  situated  in  Pontotoc 
county,  Oklahoma.'  And  that  his  title  thereto  is  valid 
and  perfect  and  superior  to  any  title  or  interest  claimed 
by  the  plaintiff,  and  that  the  plaintiff  has  no  right,  title, 
or  interest  in  the  premises. 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court  that  the  title  and  possession  of  the  said  defendant 
in  said  premises  be  and  the  same  is  hereby  forever  settled 
and  quieted  in  said  defendant  as  against  all  claims  or 
demands  of  the  said  plaintiff,  and  all  persons  claiming  or 
to  claim  the  same  by,  through  or  under  her,  that  the 
deed  from  Lee  Perry  to  the  plaintiff,  Mrs.  Mattie  Hass, 
dated  February  8,  1912,  and  recorded  in  Volume  12,  at 
page  301  of  the  records  of  the  office  of  the  Register  'of 
Deeds  of  Pontotoc  county,  Okla.,  and  all  other  deeds  in 
said  chain  of  title  claimed  by  the  plaintiff  be  and  the 
same  are  hereby  canceled  and  removed  as  a  cloud  on  the 
title  of  the  said  defendant,  A.  M.  Gregg,  in  and  to  the 
hereinafter  described  premises.  And  it  is  further  ordered, 
adjudged,  and  decreed  that  plaintiff,  Mrs.  Mattie  Hass, 
and  those  claiming  under  her  be  and  they  are  hereby  per- 
petually enjoined  and  forbidden  to  claim  any  right,  title, 
interest,  or  estate  in  or  to  said  premises  by  virtue  of  said 
deed,  hostile  or  adverse  to  the  possession  and  title  of  the 
said  defendant,  A.  M,  Gregg,  and  the  said  plaintiff,  Mrs. 
Mattie  Hass,  and  those  claiming  by,  through,  or  under 
her  are  hereby  perpetually  enjoined  and  forbidden  from 
commencing  any  suit  to  disturb  the  said  defendant  in  his 
said    possession    and    title    to    said    premises,    and    from 
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setting  ,up  any  claim  or  interest  adverse  to  the  title  of 
the  defendant  herein,  and  from  disturbing  the  defendant 
in  the  peaceful  possession  and  quiet  enjoyment  of  said 
premises.  And  it  is  further  ordered,  adjudged,  and 
•decreed  that  the  defendant  do  have  and  recover  of  and 
from  the  said  plaintiff,  Mrs.  Mattie  Hass,  his  cost  herein 
expended,  and  that  he  have  execution  therefor. 

"Done  in  open  court  this  the  3d  day  of  January, 
1913." 

To  all  of  which  rulings,  orders,  and  judgment  of  the 
court  the  plaintiff  excepted.  Counsel  for  plaintiff  submits 
six  specific  assignments  of  error,  but  in  his  brief  aban- 
dons all,  except  one  general  assignment  as  follows : 

"The  only  assignment  of  error  which  affects  the  real 
merits  of  this  case  under  consideration  is:  That  the 
facts  found  to  exist  by  the  court  in  his  special  finding  of 
facts  and  the  evidence  introduced  are  sufficient  to  place 
a  prudent  man  on  notice  of  an  outstanding  claim  against 
the  land  in  controversy  and  require  of  him  to  make 
inquiry  of  the  plaintiff,  who  was  in  possession  of  the  40 
awes  of  land  which  is  the  subject  of  this  litigation,  and 
will  all  be  considered  together  so  far  as  the  plaintiff  will 
undertake  to  brief  this  case,  and  was  the  application  of 
law  of  the  case  properly  applied?" 

Upon  the  questions  of  fact  involved  herein,  we  will 
accept  and  adopt  the  general  rule  of  this  court,  that  where 
special  findings  of  fact  are  made  by  the  trial  court,  to 
whom  the  case  is  submitted  without  a  jury,  such  findings 
will  not  be  disturbed  by  this  court,  unless  they  are  with- 
out evidence  to  support  them,  but  they  will  be  treated  as 
conclusive.  We  cannot  say  that  the  findings  of  fact  by 
the  lower  court  are  without  any  evidence  to  support  them, 
and  the  case  will  be  determined  upon  the  facts  as  found 
by  the  court. 
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It  is  conceded  by  counsel  for  both  parties  that  as  a 
general  rule,  actual,  open,  and  notorious  possession  of 
land,  under  an  apparent  claim  of  ownership,  fs  notice  to 
the  world  of  whatever  claim  the  possessor  asserts, 
whether  such  claim  be  legal  or  equitable  in  its  nature. 
The  rule  of  this  court  is  well  stated  by  Mr.  Justice  Kane,  in 
Adams  v.  White,  40  Okla.  535,  139  Pac.  514,  as  follows: 

"The  posiaession  of  real  property  carries  with  it  the 
presumption  of  ownership,  and  it  is  the  duty  of  those 
purchasing  such  property  from  others  than  those  in  pos- 
session to  ascertain  the  extent  of  their  claim;  and  the 
open,  actual  possession  of  such  property  gives  notice  to 
the  world  of  just  such  interest  as  the  possessor  actually 
has  therein." 

But  counsel  for  defendant  contends  that  this  general 
rule  does  not  apply  to  a  vendor  remaining  m  possession, 
so  as  to  require  a  purchaser  from  his  grantee  to  inquire 
whether  the  grantor,  remaining  in  possession,  has  any 
interest  in  the  land  conveyed.  It  must  be  admitted  that 
the  exception  contended  for  by  defendant  is  well  recognized 
and  approved,  not  only  by  this  court,  but  by  the  courts  of 
this  country  generally,  so  far  as  we  have  been  able  to  ascer- 
tain. On  the  other  hand,  counsel  for  plaintiff  contends 
that  there  is  an  exception  to  the  general  exception,  in 
this,  that  the  vendee,  who  purchases  in  the  face  of  the 
possession  of  the  original  grantor,  must  be  an  innocent, 
bona  fide  purchaser,  and  that  he  must  have  purchased 
the  land  under  such  circumstances  as  will  constitute  him 
an  innocent  purchaser,  and  free  him  from  any  collusion 
with  fraud  upon  the  person  who  was  apparently  the 
vendor  and  grantor,  who  remained  in  possession. 

This  rule  is  laid  down  in  Smith  v.  Phillip,  9  Okla. 
297,  60  Pac.  117,  where  the  court,  speaking  directly  upon 
the  subject  in  hand  here,  says: 
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"If  a  fraud  has  been  perpetrated,  and  the  facts  and 
circumstances  are  such  as  to  put  the  purchaser  upon 
inquiry,  and  to  create  reasonable  grounds  for  believing 
that  a  mistake  has  been  made  or  a  fraud  perpetrated^  he 
will  not  be  able  to  avail  himself  of  the  above  rule." 

With  these  general  principles  of  the  law  for  aur 
guidance,  let  us  now  consider  the  facts  as  found  by  the 
trial  court,  and  ascertain  whether  that  court  misapplied 
the  law  to  the  facts  as  found,  and  thereby  erred  in  his 
application  of  the  law  to  the  facts. 

We  gather  from  the  record  and  findings  of  the  court 
that  in  the  early  part  of  1911  the  defendant  sold  the  land 
in  controversy,  with  an  additional  ten  acres,  to  F.  D. 
Hass,  the  husband  of  the  plaintiff,  for  the  consideration 
of  $1,000.  On  the  29th  day  of  November,  1911,  F.  D, 
Hass  sold  the  40  acres  involved  herein  to  Lee  Perry,  a 
five-eighths  blood  Chickasaw  Indian,  for  the  considera- 
tion of  $800.  The  plaintiff  herein  joined  in  said  deed  as 
the  wife  of  said  grantor.  The  deed  was  the  usual  statu- 
tory form,  regular  on  its  face,  except  it  had  written 
therein  the  following : 

"Except  that  no  conveyance  or  assignment  herein  of 
any  interests  in  the  lands,  herein  described  shall  operate 
to  convey  title  thereto  unless  said  conveyance  or  assign- 
ment is  approved  by  the  Secretary  of  the  Interior,  and 
the  grantor  hereby  accepts  this  conveyance  subject  to  the 
said  restrictions,  such  exceptions  being  part  of  the  con- 
sideration of  this  conveyance.'* 

The  plaintiff  remained  in  possession  of  said  land  as 
hereinafter  described,  all  the  times  herein  mentioned, 
up  to  and  including  the  time  of  the  commencement  of 
this  suit.  On  the  8th  day  of  February,  1912,  the  plaintiff 
purchased   said   land   from   said   Perry,   paying   therefor 
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the  sum  of  $95tf;  said  deed  was  in  due  form,  but  wag 
not  placed  of  record  until  the  2d  day  of  May,  1912,  nor 
was  it  approved,  by  the  Secretary  of  the  Interior.  On  the 
13th  day  of  April,  1912,  Perry  leased  said  land  to  defendant 
for  a  period  of  five  years,  for  the  consideration  of  $50  a 
year,  which  lease  was  recorded  on  the  same  day.  On 
the  1st  day  of  May,  1912,  while  plaintiff  was  still  in  pos- 
session. Perry  conveyed  the  land  involved  to  defendant, 
for  the  consideration  of  $300,  which  deed  was  recorded  on 
the  same  day,  but  was  not  approved  by  the  Secretary  of 
the  Interior.  The  court  finds  that  before  the  execution 
of  the  lease  and  deed  the  defendant  talked  with  the 
plaintiff  on  the  tract  involved,  but  nothing  was  said  by 
either  party  as  to  why  plaintiff  was  occupying  the  lands. 

The  possession  of  the  plaintiff  consisted  in  living 
with  her  husband  in  a  dwelling  house  on  the  ten  acres 
adjoining  the  40-acre  tract  involved,  and  mentioned  as 
a  part  of  the  50-acre  tract  formerly  conveyed  by  de- 
fendant to  the  husband  of  plaintiff,  and  the  possession 
of  the  particular  40  acres  in  controversy,  by  plaintiff  and 
her  husband,  in  their  clearing  and  cultivating  a  portion 
of  the  land,  and  in  "being  in  the  open  occupancy  of  the 
same."  The  court  also  finds  that  defendant  had  no  other 
notice  of  the  claims  of  plaintiff  to  said  land,  except  from 
the  facts  and  circumstances  as  above  stated. 

In  the  first  place,  the  court  finds  that  the  plaintiff 
was  in  the  open  and  exclusive  occupancy  of  said  land; 
that  defendant  had  actual  knowledge  of  such  occupancy. 
The  defendant  examined  the  recorded  deed  from  Hass  to 
Perry  and  knew  that  it  was  dated  November  29,  1911^ 
and  that  the  consideration  was  $800.  He  knew  that 
plaintiff  was  still  in  possession  of  the  premises  on   the 
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1st  day  of  May,  1912,  clearing  and  cultivating  the  land. 
He  talked  with  her  a  short  time  before  he  bought  the 
lands,  but  made  no  inquiry  of  her  as  to  why  she  was  still  oc- 
cupying, improving,  and  cultivating  the  premises.  He, 
himself,  had  sold  the  same  land  to  plaintiff's  husband  a 
year  or  two  before  for  $800.  He  had  lived  all  this  time 
in  the  immediate  neighborhood  of  the  land,  and  in  the 
face  of  all  these  facts  bought  the  land  for  $300,  not  to 
exceed  one-third  of  its  real,  actual  value. 

In  Smith  v.  Phillips,  supra,  a  case  very  similar  to 
this,  the  court,  speaking  upon  this  question  of  considera- 
tion alone,  says: 

"The  gross  disparity  in  the  consideration  which  the 
face  of  the  deed  shows  that"  the  property  was  sold  for 
"is  sufficient  to  upset  any  theory  that  the  grantee  was  a 
bona  fide  purchaser." 

In  that  case,  as  in  this,  the  land  was  sold  for  about 
one-third  of  its  actual  value.  To  our  mind,  these  facts 
and  circumstances  clearly  establish  the  fact  that  the  de- 
fendant was  not  an  innocent  or  bona  fide  purchaser;  on 
the  contrary,  they  fully  sustain  the  fact,  and  are  con- 
clusive as  a  matter  of  law,  that  there  was  a  fraudulent 
collusion  by  and  between  the  defendant  and  Perry  to  cheat 
and  defraud  the  plaintiff  out  of  this  land. 

The  facts,  as  found  by  the  court,  fully  sustain  this 
result  as  a  conclusion  of  law,  and  for  that  reason  we  must 
say  that  the  trial  court  erred  in  its  application  of  the  law 
to  the  facts,  and  the  case  should  be  reversed  and  re- 
manded to  the  district  court  of  Pontotoc  county,  with 
directions  to  that  court  to  enter  judgment  canceling  of 
record  the  lease  and  deed  from  Lee  Perry  to  the  de- 
fendant and  removing  all  clouds  from  the  title  to   the 
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premises  caused  by  said  lease  and  deed,  and  forever 
quieting  the  title  to  the  premises  in  the  plaintiff,  with 
costs. 

By  thfe  Court:     It  is  so  ordered. 


PARKS  et  al.  v.  HAYNES  et  al. 

No.  5110.     Opinion  ¥\\^\  October  12,  1915. 

Rehearing  Denied  November  2,  1915. 

(152  Pac.  400.) 

JUDGMENT— VacatMm  or  Modiflcatloii— Power  of  Court.     It  is 

a  general  rule  of  law  that  all  the  Judgments,  decrees,  or  other 
orders  of  the  court,  however  conclusive  in  their  character,  are 
under  the  control  of  the  court  which  pron«unct»s  them,  during 
the  term  at  which  they  are  rendered  or  entered  of  record,  and 
may  then  be  set  aside,  vacateil,  or  modifie<l  by  the  court. 

SAME — Continuance  of  Motion.  A  motion  invoicing  the  inherent 
equitable  power  of  the  superior  court  to  vacate  one  of  its  own 
judgments  was  filed  during  the  term  at  which  such  judgment 
was  rendered,  but  was  not  rule<l  upon  until  the  succeeding  term, 
when  it  was  sustained,  and  the  judgment  set  aside.  Held,  that 
the  discretionary  power  of  the  court  was  not  lost  l>y  the  con- 
tinuance of  the  motion  to  the  next  -term,  and  when  sustained  at 
that  term  the  action  of  the  court  in  the  premises  was  the  same, 
in  legal  eflfect,  as  if  the  ruling  had  been  made  at  the  term  at 
which  the  motion  was  filed. 

JUDGMENT— Res  Judkata^-Questions  Concluded.  A  judgment 
»f  a  court  of  competent  jurisdiction  in  a  former  action  in  which 
they  were  codefendants  Is  conclusive  <m  the  parties  to  a  pending 
suk  only  upon  questions,  titles,  and  rights  litigated  and  deter- 
mined, or  which  might  properly  have  lM?en  adjudicated  in  such 
former  action. 

(Syllabus  by  Bleakmore,  C.) 

Error  from  Superior  Court,  Muskogee  County; 
Farrar  L.  McCain,  Judge. 
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Action  by  Laura  Parks  and  others  against  Wiley 
Haynes  and  othelrs.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    Affirmed. 

De  Roos  Bailey,  J.  E.  Wyand,  and  Chas.'  A.  Moon, 
for  plaintiffs  in  error. 

Blakeney  &  Mdxey,  for  defendants  in  error. 

Opinion  by  BLEAKMORE,  C.  This  is  an  action  com- 
menced in  the  superior  •  court  bf  Muskogee  county  on  the 
19th  day  of  September,  1911,  by  the  plaintiffs  in  error, 
as  plaintiffs,  against  the  defendants  in  error,  as  defend- 
ants. The  parties  will  be  referred  to  as  they  appeared 
in  the  trial  court. 

By  the  petition  it  is  alleged  that  the  plaintiffs  are 
the  owners  of  the  legal  and  equitable  estate  and  are  en- 
titled to  the  possession  of  certain  real  property;  that  de- 
fendants claim  some  right  and  title  thereto  and  were  and 
had  been  unlawfully  in  the  possession  of  the  premises, 
withholding  same  from  the  plaintiffs.  There  was  prayer 
for  possession  and  to  quiet  title.  Defendants  answered  by 
general  denial,  asserted  title  in  themselves,  and  prayed 
that  the  title  be  quieted  in  them-  On  March  16,  1912, 
the  case  was  regularly  called  for  trial.  Defendants  failed 
to  appear  in  person,  and  their  attorney  was  permitted  to 
withdraw  from  the  case,  and  the  court,  upon  a  hearing, 
rendered  judgment  for  the  plaintiffs.  Thereafter,  at  the 
same  term,  defendants  filed  the  following  motion  to  va- 
cate said  judgment: 

"Come  now  the  above-named  defendants,  and  move 
the  court  to  set  aside  the  judgment  rendered  in  said  action 
on  the  16th  day  of  March,  1912,  for  unavoidable  casualty 
and  misfortune,  preventing  the  defendants  from  defend- 
ing in  said  action,  as  fully  shown  by  the  affidavits  attached 
hereto  and  made  a  part  of  this  motion." 
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In  the  affidavits  accompanying  said  motion  defend- 
ants set  forth: 

"That  they  have  an  absolute  defense  to  the  claim  of 
the  plaintiffs  in  said  action ;  that  they  are  the  owners  and 
in  possession  of  the  tract  of  land  described  in  the  peti- 
tion, and  have  been  in  such  possession  for  the  last  eight 
years,  having  purchased  the  same  from  one  Easter  Jack- 
son and  having  taken  possession  of  the  same  in  the  year 
of  1904,  and  paid  $55  to  the  said  Easter  Jackson  for  the 
said  premises,  but  immediately  after  taking  possession  de- 
fendants erected  and  built  a  house  upon  the  said  premises 
of  the  value  of  $450,  and  have  continued  to  reside  in  the 
said  house  publicly  and  openly  since  said  construction,  and 
that  said  plaintiffs  in  said  action  trace  their  title  to  the 
said  Easter  Jackson,  and  acquired  their  interest  with  the 
full  knowledge  of  the  rights  of  these  defendants,  and  that 
the  answer  filed  herein  correctly  states  affiants'  defense, 
and  the  said  property  in  controversy  is  worth  the  sum  of 
$3,500" 

— and,  further,  that  they  are  old  negroes  without  experi- 
ence in  such  matters,  who  employed  and  relied  upon  their 
lawyer  to  present  their  defense  and  advise  them  of  the 
time  when  the  case  was  set  for  trial;  that  he  endeavored 
to  notify  them,  but  failed,  and  thereupon  withdrew  from 
the  cause  without  their  knowledge.  The  motion  to  vacate 
the  judgment  came  on  to  be  heard  at  a  later  day  in  the 
same  term,  and  by  agreement  of  the  parties  was  con- 
tinued. At  the  November  term  thereafter  said  motion 
was  heard,  the  parties  appeared,  and  entered  into  an 
agreed  statement  of  facts  containing  the  following: 

"It  is  agreed  that  plaintiffs  deraign  their  title  to  the 
premises  as  follows,  to  wit:  That  said  property  is  a  part 
of  the  easterly  half  of  block  265  in  the  city  of  Muskogee, 
Muskogee  county,  Okla.,  according  to  the  official  plat 
thereof,  and  that  the  said  easterly  half  of  said  block  No. 

8—52 
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265  was  at  the  time  of  the  schedule  of  said  property  and 
the  plat  made  thereof  by  the  United  States  government  in 
the  possession  of  one  Easter  Jackson,  claiming  to  be  the 
owner  thereof,  and  claiming  the  right  to  have  the  same 
scheduled  to  her  as  the  owner  of  said  property  under  her 
rights  as  occupying  claimant,  and  the  owner  of  the  im- 
provements thereon,  in  accordance  with  the  laws  in  force 
in  the  Indian  Territory  at  that  time;  that  the  city  of 
Muskogee  claimed  the  right  to  have  said  easterly  half  of 
said  block  No.  265  scheduled  to  it  for  park  purposes,  and 
'that  the  townsite  commission  scheduled  said  property  to 
the  city  of  Muskogee  for  park  purposes,  and  that  patent 
therefor  was  duly  issued  upon  the  28th  day  of  March, 
1903,  and  delivered  to  the  city  of  Muskogee;  that  there- 
after the  said  city  of  Muskogee,  as  plaintiff,  filed  in  the 
United  States  Court  for  the  Western  District  in  the  In- 
dian Territory  an  action  in  ejectment  against  the  said 
Easter  Jackson,  Tom  Jackson,  Wiley  Haynes,  and  John 
Moore,  as  defendants,  and  that  said  cause  was  duly  tried, 
and  final  judgment  rendered  therein  in  favor  of  said 
Easter  Jackson  and  against  the  said  city  of  Muskogee  to 
all  of  said  property ;  that  the  said  Easter  Jackson  and  her 
husband,  Tom  Jackson,  executed  and  delivered  their  gen- 
eral warranty  deed  to  Peter  L.  Burlingame  and  Frank  P. 
Mayes,  on  the  28th  day  of  October,  1905,  a  certified  copy 
of  which  deed  is  hereto  attached  and  made  a  part  hereof, 
marked  Exhibit  A,  and  that  thereafter,  to  wit,  on  the 
24th  day  of  February,  1906,  the  said  Frank  P.  Mayes  and 
his  wife  executed  and  delivered  warranty  deed  conveying 
their  undivided  interest  in  said  property  to  Henry  Hatcher 
of  Dallas,  Tex.,  a  certified  copy  of  which  deed  is  hereto 
attached  and  made  ^  part  hereof,  marked  Exhibit  B ;  that 
thereafter,  to  wit,  on  the  25th  day  of  May,  1909,  the  said 
Henry  Hatcher  executed  and  delivered  his  warranty  deed 
conveying  an  undivided  one-half  part  of  his  undivided  in- 
terest in  said  land  to  0.  F.  Parks,  a  certified  copy  of  said 
deed  being  hereto  attached,  made  a  part  hereof,  and 
marked  Exhibit  C. 
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"It  is  further  agreed  that  said  Easter  Jackson  filed 
an  action  in  the  superior  court  of  Muskogee  county, 
Okla.,  No.  311,  for  a  partition  of  said  easterly  half  of 
block  No.  265,  and  that  a  decree  of  partition  was  entered 

therein  on  the  ^ day  of  ,  1910,  setting  aside 

to  the  said  0.  F.  Parks  in  fee  simple  the  lot  in  contro- 
versy in  this  cause,  and  quieting  title  thereto  against 
Easter  Jackson,  Peter  L.  Burlingame,  Henry  Hatcher, 
and  against  all  persons  whomsoever  claiming  by,  through, 
or  under  them,  or  either  of  them.  It  is  further  agreed 
that  thereafter,  to  wit,  another  suit  was  filed  in  said  su- 
perior court  of  Muskogee  county,  Okla.,  by  one  J.  L. 
Hayner  against  H.  C.  Pouder  et  oi.,  No.  688,  to  quiet  title 
to  the  easterly  half  of  said  block  No.  265,  and  that  the 
said  city  of  Muskogee  was  a  party  defendant  to  said  cause, 
and  that  title  to  the  lot  in  controversy  in  this  action  was 
therein  quieted  in  the  said  O.  F.  Parks,  and  that  the  said 
0.  F.  Parks  was  decreed  to  be  the  owner  in  fee  simple  of 
the  lot  in  controversy  in  this  action.    *     ♦     * 

"It  is  agreed  that  upon  a  hearing  of  the  motion  filed 
herein  to  vacate  and  set  aside  the  judgment  heretofore 
rendered  in  this  cause  the  evidence  taken  upon  said  mo- 
tion may  be  broad  and  full  enough  in  order  for  the  court 
to  determine  the  question  as  to  whether  or  not  said  judg- 
ment so  rendered  shall  be  vacated  and  set  aside,  and  the 
defendants  permitted  to  appear  and  defend,  and  sufficient 
to  enable  the  court  to  render  a  judgment  herein  on  the 
merits  to  plaintiffs'  cause  of  action  in  case  the  court  may 
hold  that  said  defendants  are  entitled  to  have  said  judg- 
ment vacated  and  set  aside,  and  they  be  permitted  to  de- 
fend, and  the  court  upon  such  evidence  may  enter  final 
judgment." 

Upon  the  hearing  the  court  vacated  the  judgment  of 
March  16th,  and  made  special  findings  of  fact  and  con- 
clusions of  law,  and  rendered  judgment  for  defendants, 
quieting  title  in  them.  There  are  many  assignments  of 
error,  all  of  which  it  is  deemed  not  necessary  to  discuss. 
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Plaintiffs  submit  that  the  power  of  the  court  to  va- 
cate the  judgment  was  conferred  and  its  exercise  con- 
trolled by  sections  4760-4762,  4493,  and  4495,  Wilson's 
Stat.  1903,  under  the  provisions  of  which  they  contend 
such  judgment  could  be  vacated  only  in  a  proceeding  set- 
ting forth  same  by  verified  petition  upon  which  summons 
was  issued  and  served  upon  the  plaintiff,  or  by  motion  for 
new  trial  filed  within  three  days  after  the  rendition  of 
such  judgment.  The  proceeding  complained  of  involves 
the  inherent  power  of  the  trial  court  over  its  judgment 
rendered  during  the. same  term  at  which  the  motion  to 
vacate  was  filed,  and,  upon  continuance,  the  disposal  of 
such  motion  at  a  subsequent  term.  The  questions  pre- 
sented have  been  determined  by  this  court  adversely  to 
the  contention  of  plaintiffs. 

In  Philip  Carey  Co.  v.  Vickers,  38  Okla.  643,  134  Pac. 
851,  it  was  held  in  the  syllabus: 

"It  is  a  general  rule  of  law  that  all  the  judgments, 
decrees,  or  other  orders  of  the  court,  however  conclusive 
in  their  character,  are  under  the  control  of  the  court 
which  pronounces  them  during  the  term  at  which  they  are 
rendered  or  entered  of  record,  and  may  then  be  set  aside, 
vacated,  or  modified  by  the  court.^* 

"A  motion  invoking  the  inherent  equitable  power  of 
the  superior  court  to  vacate  one  of  its  own  judgments 
was  filed  during  the  term  at  which  this  judgment 
was  rendered,  but  was  not  ruled  upon  until  the  succeed- 
ing term,  when  it  was  sustained,  and  the  judgment  set 
aside.  Held,  that  the  discretionary  power  of  the  court 
was  not  lost  by  the  continuance  of  the  motion  to  the  next 
term,  and,  when  sustained  at  that  term,  the  action  of  the 
court  in  the  premises  was  the  same,  in  legal  effect,  as  if 
the  ruling  had  been  made  at  the  term  at  which  the  motion 
was  filed." 
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In  the  opinion  it  was  said  by  Mr.  Chief  Justice  Kane, 
after  quoting  with  approval  numerous  authorities: 

"None  of  the  pounds  to  vacate  set  out  in  the  motion 
in  the  foregoing  cases  were  based  upon  statutes,  but  they 
were,  as  in  the  case  at  bar,  direct  appeals  to  the  exercise 
of  the  inherent  equitable  discretionary  i)ower  of  the  trial 
court  over  its  own  judgments  during  the  term  at  which 
they  were  rendered.    *    *    * 

"Haying  reached  the  conclusion  that  the  trial  court 
has  the  inherent  equitable  power  to  vacate  its  own  judg- 
ments duHng  the  term  at  which  they  were  rendered  for 
reasons  other  than  those  stated  in  the  statute  as  grounds 
for  a  new  trial,  and  that,  if  such  power  is  properly  in- 
voked during  said  term,  the  court  may  act  upon  the  mo- 
tion at  a  subsequent  term,  it  follows  that,  unless  it  clearly 
appears  that  the  court  below  abused  its  discretion,  its  ac- 
tion in  relation  to  the  motion  herein  will  not  be  disturbed 
on  appeal.    Poff  v.  Lockridge,  22  Okla.  462,  98  Pac.  427." 

See,  also,  Todd  et  cU.  v.  Orr,  44  Okla.  459,  145 
Pac.  393. 

It  is  apparent  that  defendants  did  not  have  their  day 
in  court  in  the  proceeding  in  which  the  original  judgment 
was  rendered;  and  from  an  examination  of  the  evidence 
it  is  not  shown  that  the  court  below  abused  its  discretion 
in  sustaining  the  motion  to  vacate  the  same. 

In  their  brief  counsel  for  plaintiffs  state: 

"We  admit  there  was  some  evidence  sustaining  the 
defendants'  contention  as  to  its  purchase  of  a  lot  from 
Easter  Jackson  and  his  possession  of  the  improvements. 
We  contend,  however,  that  this  claim  of  title  was  adjudi- 
cated against  them  in  the  case  of  City  of  Muskogee  v. 
Easter  Jackson  and  the  defendants  in  this  action.'' 

The  pleadings  and  judgment  in  that  case  were  intro- 
duced in  evidence.     From  them  it  appeared  that  the  city 
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of  Muskogee,  prior  to  statehood,  brought  an  action  of 
ejectment  in  the  United  States  Court  for  the  Western 
District  of  the  Indian  Territory  against  Easter  Jackson, 
Tom  Jackson,  her  husband,  Wiley  Haynes  (defendant 
herein),  and  John  Moore,  as  defendants,  all  of  whom  were 
duly  served  with  summons;  that  Easter  Jackson  was  the 
owner  and  in  the  lawful,  exclusive,  open,  and  notorious 
possession  of  the  property  described  in  the  complaint  as  a 
home,  and  prayed  that  she  be  adjudged  the  owner  thereof 
and  her  title  thereto  *  quieted.  Wiley  Haynes  made  de- 
fault. There  was  judgment  in  favor  of  Easter  Jackson, 
the  pertinent  parts  of  which  are : 

"It  is  therefore  by  the  court  considered,  ordered,  and 
decreed  that  the  said  defendant  Easter  Jackson  does  not, 
and  did  not  at  the  time  of  the  commencement  of  this  ac- 
tion, unlawfully  withhold  the  possession  of,  and  is  not 
and  was  not  in  the  unlawful  possession  of  the  lands  de- 
scribed as  all  that  part  of  block  265  of  the  city  of  Mus- 
kogee, in  said  county,  which  lies  eastward  of  the  fence 
which  runs  northward  and  southward  through  said  block 
numbered  265,  and  now  and  heretofore  occupied  by  the 
said  defendant  Easter  Jackson  containing  about  four 
acres  of  land,  more  or  less;  that  the  defendant  Easter 
Jackson  does  not  and  has  not  unlawfully  occupied  or  de- 
tained from  the  plaintiff  any  part  of  the  land  sued  for 
by  plaintiff  herein." 

In  the  instant  cause  the  court  found : 

"The  court  further  finds  that  in  the  said  action 
wherein  the  city  of  Muskogee  was  plaintiff  the  said  Wiley 
Haynes  did  not  file  an  answer,  but  made  default,  and  that 
there  was  at  said  time  no  issues  joined  or  made  between 
Easter  Jackson  and  the  said  Wiley  Haynes,  and  none  of 
the  rights  of  the  said  parties  were  heard  or  determined, 
but  that  both  of  the  said  parties  united  in  fighting  the 
claim  of  the  city  on  the  answer  of  the  said  Easter  Jack- 
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son,  and  no  cross-complaint  was  filed  by  said  Easter  Jack- 
son against  the  defendant  Wiley  Haynes." 

It  is  clear  from  the  evidence  that,  when  said  suit  was 
brought  in  the  United  States  court,  and  also  when  judg- 
ment was  rendered  therein  in  the  state  court,  defendants 
herein  were  in  the  possession  of  that  portion  of  the  land 
there  involved  which  is  in  controversy  here,  claiming 
equitable  title  thereto  under  contract  with  Easter  Jack- 
son ;  and,  while  their  interest  in  said  property  was  as  dis- 
tinct and  separate  then  as  now,  their  rights  involved  in 
that  action  were  not  antagonistic  to,  but  dependent  upon, 
hers.  Under  the  pleadings  in  that  case  no  question  as  to 
the  right  or  title  of  these  defendants  to  premises  involved 
in  the  instant  case,  as  between  them  and  Easter  Jackson, 
arose  or  was  sought  to  be  litigated;  nor  could  the  same 
have  been  properly  determined  upon  the  issues  formed 
therein.  It  is  not  shown  by  extrinsic  evidence  that  such 
question  was  considered;  and  the  judgment  itself  repels 
any  inference  of  an  adjudication  of  the  equitable  title  of 
the  defendants  here  asserted.  The  trial  court  was  cor- 
rect in  holding  that  defendants  were  not  concluded  by 
such  judgment  upon  the  question  of  their  right  and  title 
to  the  premises  involved  in  this  action. 

In  Keagy  v.  Wellington  Nat.  Bank,  12  Okla.  33,  69 
Pac.  811,  it  was  held,  in  the  syllabus: 

"Where  two  persons  are  sued  as  codefendants  and  an- 
swer separately,  and  not  by  way  of  cross-petition,  or  make 
default,  the  judgment  of  the  court  adjudicating  the  rights 
of  the  plaintiff  as  against  such  defendants  will  not  be  res 
fudicata  as  to  any  of  the  merely  relative  rights  as  be- 
tween the  defendants  themselves." 

From  an  examination  of  the  record  we  are  of  opinion 
that  there  is  presented  no  error  prejudicial  to  the  rights 
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of  plaintiffs  requiring  a  reversal  of  the  judgment,  but 
upon  the  whole  that  substantial  justice  has  been  done 
thereby,  and  the  judgment  should  be  affirmed. 

By  the  Court:    It  is  so  ordered. 


WAGONER  TELEPHONE  CO.  v.  VERMILLION. 

No.  5158.     Opinion  Filed  September  21.  lOin. 

Rehearing  Denied  Xovemlier  11,  1915. 

(151  Pae.  1037.) 

INSTRUCTIONS.     Instructions  examined,  and  heid  to  fairly  state  the 

law  upon  the  issues  presented. 

(Syllabus  by  Bleakmure,  C.) 

Error  from  County  Court,  Wagoner  County; 
G.  F,  Waggoner,  Special  Judge. 

Action  by  the  Wagoner  Telephone  Company  against 
J.  C.  Vermillion.  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Hunt  &  Hunt,  for  plaintiff  in  error. 

Sponsler  &  Graves,  for  defendant  in  error. 

Opinion  by  BLEAKMORE,  C.  This  proceeding  in 
error  is  brought  to  review  a  judgment  of  the  county 
court  of  Wagoner  county,  in  an  action  originally  begun 
in  a  justice  court  of  that  county,  by  the  Wagoner  Tele- 
phone Company,  as  plaintiff,  against  the  defendant  in 
error,  for  damages  on  account  of  injury  to  its  telephone 
wires,  etc.  The  plaintiff,  a  corporation  operating  a  tele- 
phone system  in  the  city  of  Wagoner  by  virtue  of  a  fran- 
chise, had  as  a  part  of  its  equipment  certain  wires  sus- 
pended over  and  along  the  streets  of  said  city.    Defendant 
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was  a  house  mover.  It  is  alleged  in  the  bill  of  particulars 
that  defendant — 

'  Vhile  engaged  in  moving  houses  in  said  cily  of  Wagoner, 
willfully  and  maliciously  ran  into  and  tore  down  telephone 
wires  belonging  to  the  plaintiff  and  used  in  the  operation 
of  plaintiff's  telephone  business  in  said  cily,  thereby  plac- 
ing several  phones  out  of  commission  and  otherwise  dam- 
aging and  injuring  the  plant  of  plaintiff,  all  in  the  total 
sum  of  $15.    *    *    *'* 

The  case  was  tried  to  a  jury,  and  resulted  in  judg- 
ment for  defendant.  It  appeared  from  the  evidence  tiiat  de- 
fendant, while  moving  houses  along  the  streets  of  said 
city,  was  compelled  to  pass  them  under  a  large  number 
of  telephone  wires  owned  by  the  plaintiff,  some  few  of 
which  were  torn  down,  and  some  crossed  with  other  wires. 
No  requirement  as  to  the  height  at  which  the  wires  of 
the  plaintiff  should  be  maintained  is  shown,  either  by  pro- 
vision of  its  franchise  or  ordinance  of  the  city,  nor  does 
it  appear  whether  defendant,  in  moving  such  houses,  was 
acting  under  license  from  the  city,  nor  is  it  shown  that 
defendant  either  willfully,  maliciously,  or  negligently  in- 
jured the  property  of  the  plaintiff. 

The  action  of  the  court  in  giving  certain  instructions 
and  refusing  others  requested  by  the  plaintiff  is  assigned 
as  error.  It  would  serve  no  useful  purpose  to  set  forth 
such  instructions.  We  have  examined  the  same,  and  are 
of  opinion  that  imder  the  issues  presented  by  the  plead- 
ings and  evidence  in  this  case  there  was  no  prejudicial 
error  in  such  action  of  the  court.  The  judgment  should  be 
affirmed. 

By  the  Court:    It  is  so  ordered. 
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GAIER  &  STROH  MILLINERY  CO.  v.  HILLIKER  et  al. 

Xo.  5293.     Opinion  Filed  October  12,  1915. 

Rehearing  Denied  November  2,  1915. 

(152   Pac.  410.) 

UMITATION  OF  ACTIONS— Nature— What  Law  Governs.  Statutes 
of  limitations  are  generally  considered  as  municipal  regulatioos 
founded  on  local  policy,  whicb  have  no  coercive  authority  abroad, 
and  with  which  foreigh  Jurisdictions  have  no  concern,  and  hence 
the  general  rule  is  that  in  respect  to  the  limitation  of  actions 
the  law  of  the  forum  governs. 

'     (Syllabus  by  Bleakmore,  C.) 

Error  from  County  Court,  Rogers  County; 
Walter  W.  Shaw,  Judge. 

Action  by  the  Gaier  &  Stroh  Millinery  Company 
against  Miss  Nell  Hilliker  and  others.  Judgment  for  d|^ 
fendants,  and  plaintiff  brings  error.    Affirmed. 

W,  H.  Bassmann,  for  plaintiff  in  error. 

Opinion  by  BLEAKMORE,  C.  This  is  an  action 
commenced  in  the  county  court  of  Rogers  county  on  the 
3d  day  of  December,  1912,  by  the  plaintiff  in  error  against 
the  defendants  in  error,  to  recover  upon  the  following 
promissory  note: 

"$350.00.  St.  Louis,  Mo.,  Aug.  1,  1903. 

"On  or  before  sixty  days  after  date  I  promise  to  pay 
to  the  order  of  Gaier  &  Stroh  Milly  Co.  three  hundred 
fifty  00/100  dollars,  at  St.  Louis,  Mo.  Value  received  with 
interest  at  the  rate  of  six  per  cent,  per  annum." 

— upon  which  were  certain  credits,  evidenced  by  payments, 
the  last  of  which  was  made  March  8,  1907.  Mrs.  M.  Haas, 
Jr.,  the  only  defendant  served  with  summons,  by  answer 
pleaded  that  the  cause  of  action  was  barred  by  the  statute 
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of  limitations.  Upon  trial  to  the  court  plaintiff  offered 
said  note  in  evidence,  and,  having  pleaded,  proved  that  by 
the  statutes  of  Missouri  action  thereon  might  be  com- 
menced at  any  time  within  ten  years  after  maturity  of 
said  note.  The  court  found  the  cause  of  action  wtts  barred 
by  the  state  law,  and  rendered  judgment  for  defendants. 
Plaintiff  contends  that,  the  note  being  payable  in 
Missouri,  the  laws  of  that  state  prescribing  the  period 
within  which  action  thereon  may  be  commenced  govern 
as  to  the  time  within  which  such  action  may  be  brought 
in  this  state.  There  is  no  merit  in  this  contention.  De- 
fendant was  a  resident  of  this  state,  where  the  action  was 
commenced.  The  rule  applicable  is  announced  in  25  Cyc. 
1018,  as  follows : 

"Statutes  of  limitation  are  generally  considered  as 
municipal  regulations  founded  on  local  policy,  which  have 
no  coercive  authority  abroad,  and  with  which  foreign  jur- 
isdictions have  no  concern,  and  hence  the  general  rule  is 
that  in  respect  to  the  limitation  of  actions  the  law  of  the 
•forum  governs. 

"As  a  general  rule,  since  statutes  of  limitation  affect 
the  remedy  only,  an  action  on  a  contract  is  governed  by 
the  lex  fori,  that  is,  by  the  statutes  of  the  state  or  country 
in  which  the  action  is  brought  and  not  by  the  lex  loci 
contractus  or  the  lex  domicilii/' 

While  in  certain  cases  enumerated  by  our  statute  the 
laws  of  other  states  may  restrict  the  period  of  limitation, 
in  no  event  could  they  enlarge  such  period. 

The  judgment  of  the  trial  court  should  be  affirmed. 

By  the  Court:     It  is  so  ordered. 
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MILLER  V.  STATE  ex  rel  LANKFORD,  Bank 
Com'r,  et  al. 

No.  5436.     Opinion  Filed  October  12,  1915. 

Rehearing  Denied  November  2,  1015. 

(152  Pac.  400.) 

PRINCIPAL  AND  SURETY— Release  of  Surety— Aetion  on  Note.    The 

second  and  third  paragraphs  of  the  syllabus  in  Palmer  v.  Noe, 
48  Okla.  450,  150  Pac.  462,  fully  cover  the  Questions  decided  in 
this  case,  and  are  adopted  as  the  syllabus  herein. 

(Syllabus  by  Devereux,  C.) 

Error  from  District  Court,  Creek  County; 
Jesse  M.  Hatchett,  Assigned  Jvdge. 

Action  by  the  State,  on  the  relation  of  J.  D.  Lank- 
ford,  Bank  Commissioner,  and  another,  against  H.  C. 
Miller.  Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

This  was  an  action  on  a  promissory  note,  dated  June 
18,  1910,  executed  by  A.  C.  Frompton,  Sig.  C.  Richey,  and 
H.  C.  Miller,  to  the  Dingman  Investment  Company,  due 
December  13,  1910,  The  note  became  the  property  of  the 
Oklahoma  State  Bank,  which  became  insolvent,  and  its 
assets  were  taken  over  by  the  State  Banking  Board, 
among  which  assets  was  the  note  in  suit,  and  this  action 
was  brought  by  the  Bank  Commissioner  in  order  to  col- 
lect the  assets  of  the  defunct  bank.  The  plaintiff  in  error, 
who  was  a  surety  only,  pleaded  and  introduced  evidence 
tending  to  prove  that  he  paid  a  part  of  the  note  to  the 
Bank  Examiner,  and  demanded  of  the  agent  who  had  the 
note  for  collection  that  he  collect  the  remainder  from  Sig. 
C.  Richey,  and  told  the  agent  of  the  Bank  Commissioner 
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that  he  would  not  be  liable  for  the  balance  due  on  the 
note,  as  Richey  was  better  able  to  pay  than  he  was.  It 
further  appears  that  Richey  was  solvent  up  to  January, 
1912,  and  was  solvent  at  the  time  this  conversation  took 
place,  but  has  since  become  insolvent,  and  it  further  ap- 
pears that  no  action  was  taken  by  the  defendants  in  error 
against  Richey  until  this  action  was  filed  on  February  4, 
1918.  The  court  instructed  the  jury  to  find  for  the  plain- 
tiff, which  was  duly  excepted  to,  and  the  case  is  brought 
here  by  petition  in  error  and  case-made. 

/.  R.  Miller  and  T,  R.  Dean,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  McDougal,  Lytic  & 
AUen,  for  defendants  in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above).  On  the  merits  the  question  presented  in  this 
case  cannot  be  distinguished  from  that  involved  in  Palmer 
V.  Noe,  48  Okla.  450,  150  Pac.  462,  which  holds  as  follows: 

"Under  section  4694,  Rev.  Laws  1910,  the  payee  of  a 
promissory  note  may,  at  his  option,  sue  one  of  the  sure- 
ties, without  joining  the  maker  and  the  other  sureties  as 
parties  defendant;  and  his  failure  to  sue  the  maker  and 
other  sureties  does  not  operate  as  a  release  of  the  surety 
sued. 

"The  failure  of  the  payee  of  a  promissory  note  to  sue 
the  principal,  upon  the  oral  request  of  the  surety  sued, 
made  long  after  the  maturity  of  the  note  to  the  attorney 
of  the  payee,  who  had  the  note  for  collection,  does  not 
operate  as  a  release  of  the  surety  sued,  even  though  the 
principal,  at  the  time  the  request  was  made,  was  solvent 
and  amply  able  to  pay  the  note,  and  in  the  meantime  he 
and  the  other  sureties  thereon  became  insolvent,  it  being 
the  duty  of  the  surety  upon  the  failure  of  the  principal 
to  pay  tiie  note  when  due,  to  pay  the  same,  and  pursue  his 
remedy  against  the  principal  and  his  cosureties.'' 
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Counsel  for  the  plaintiff  in  error  has  earnestly  re- 
quested us,  in  a  well-considered  brief,  to  reconsider  the 
question  decided  in  that  case  and  overrule  it.  But,  after 
a  careful  consideration  of  the  authorities,  we  are  satisfied 
that  the  case  was  rightfully  decided,  and  in  addition  the 
importance  of  adhering  to  the  decisions  of  this  court  once 
made,  and  thus  preserving  a  conformity  in  the  law,  can- 
not be  overestimated. 

We  therefore  recommend  that  the  judgment  be  af- 
firmed. 

By  the  Court:     It  is  so  ordered. 


OSAGE  MERCANTILE  CO.  et  of.  v.  HARRIS. 

No.  &494.     Opinion  Filed  Oetober  19,  1915. 

Reliearinjr  Denied   N<>veui!»er  2,  1915. 

(152  Pac.  408.) 

1.  NEW  TRIAL— <irrouiids— Oral  Instructions.  After  this  cause  had 
l)een  submitted  to  the  jury,  and  during  the  time  of  their  de- 
liberations upon  the  evidence,  and  before  a  verdict  was  found, 
the  judge  of  the  trial  court  trying  said  cause  was  called  into 
the  jury  room,  and  in  the  presence  of  said  jury  was  asked  for 
further  and  additional  instructions,  and,  without  giving  notice 
to  plaintiff  or  his  attorney,  or  either  of  them,  and  in  their 
absence,  did  then  and  there  orally  instruct  said  jury  in  said 
cause,  and  said  oral  Instructions  were  not  preserved  in  any 
manner,  and  were  not  made  a  part  of  the  record  in  the  case. 
Held,  that  such  action  of  the  trial  court  entitled  plaintiff,  under 
section  5033,  Rev.  Laws  1910,  to  a  new  trial,  and  such  trial  judge 
did  not  err  in  granting  a  new  tiial  in  this  c^se. 

t.  APPEAL  AND  ERR01U-<hHHuid  for  Reversal— Granting  New 
Trial.  An  order  of  a  trial  court,  granting  a  new  trial,  will  not 
be  reversed,  unless  it  can  be  seen  that  the  trial  court  erred  with 
respect  to  some  pure,  simple,  and  unmixed  question  of  law,  and 
such  error  resulted  in  injuiy. 

(Syllabus  by  Collier,  C.) 
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Error  from  County  Court,  Osage  County; 
Chas.  E.  King,  Judge. 

Action  by  C.  L.  Harris  against  the  Osage  Mercantile 
Company  and  another.  Judgment  for  defendants,  and 
from  an  order  granting  a  new  trial  they  bring  error. 
Affirmed. 

Horsley,  Peters  &  Walton,  for  plaintiffs  in  error. 

Grray  &  Miller  and  Elmer  J,  Black,  for  defendant  in 
error. 

Opinion  by  COLLIER,  C.  This  is  an  action  to  re- 
cover damages  for  the  conversion  of  property  by  its  sale 
under  execution;  the  property  sold  being  claimed  as  ex- 
empt from  sale  under  execution  to  the  defendant  in  error. 
I'he  case  was  tried  to  a  jury,  and  resulted  in  a  verdict  in 
favor  of  plaintiffs  in  error.  Motion  was  made  for  a  new 
trial,  which  was  granted,  to  which  the  plaintiffs  in  error 
duly  excepted.  This  appeal  is  prosecuted  to  reverse  said 
order  granting  a  new  trial. 

There  are  several  errors  assigned,  but  we  hold  that 
the  only  error  we  should  consider  is  whether  or  not  the 
trial  court  erred  in  granting  a  new  trial.  In  support  of 
the  motion  for  new  trial,  plaintiff  below  filed  an  affidavit, 
against  which  no  counter  affidavit  was  filed,  which,  among 
other  things,  sets  up: 

"On  information  and  belief,  affiant  says  that  after  the 
above-entitled  cause  had  been  submitted  to  the  jury,  and 
during  the  time  of  their  deliberation  upon  the  evidence, 
and  before  a  verdict  was  found,  Hon.  Chas.  E.  King,  the 
judge  of  said  court,  was  called  into  the  jury  room  and  into 
the  presence  of  said  jury,  said  judge  was  asked  for  fur- 
ther and  additional'  instructions,  and,  without  giving  no- 
tice to  the  plaintiff  or  his  attorneys,  or  either  of  them,  the 
said  Chas.  E.  King,  judge  of  said  court,  did  then  and 
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cnere,  in  the  presence  of  the  jury,  but  dn  the  absence  ot 
the  plaintiff  and  his  attorneys,  orally  instruct  said  jury, 
and  thai  said  oral  instructions  were  not  made  a  part  or 
the  record  in  this  case,  and  that,  soon  after  said  jury  had 
recumed  to  their  deliberations,  a  verdict  was  rendered  m 
lavor  of  said  defendants/' 

Section  5007,  Rev.  Laws  1910,  provides: 

"After  the  jury  have  retired  for  deliberation,  if  there 
l)e  a  disagreement  between  them  as  to  any  part  of  the 
testimony,  or  if  they  desire  to  be  informed  as  to  any  part 
of  the  law  arising  in  the  case,  they  may  request  the  officer 
to  conduct  them  to  the  court,  where  the  information  on 
the  point  of  law  shall  be  given  in  writing,  and  the  court 
may  give  its  recollections  as  to  the  testimony  on  the  poini 
in  dispute,  or  cause  the  same  to  be  read  by  the  stenog- 
rapher, in  the  presence  of,  or  after  notice  to,  the  parties 
or  their  counsel." 

It  follows  that  the  court  erred  in  further  instructing 
the  jury  while  the  jury  was  deliberating,  and  in  the  ab- 
«»ence  of  the  parties  or  their  attorneys,  and  this  fully  sup- 
ports the  action  of  the  court  in  granting  a  new  trial. 

Section  5033,  Rev.  Laws  1910,  provides: 

"A  new  trial  is  a  re-examination  in  the  same  court, 
of  an  issue  of  fact,  after  a  verdict  by  a  jury,  the  approval 
of  the  report  of  a  referee,  or  a  decision  by  the  court.  The 
^former  verdict,  report  or  decision  shall  be  vacated,  and  a 
new  trial  granted,  on  the  application  of  the  party  ag- 
grieved, for  any  of  the  following  causes,  affecting  ma- 
terially the  substantial  rights  of  such  .party: 

"First.  Irregularity  in  the  proceedings  of  the  court, 
jury,  referee,  or  prevailing  party,  or  any  order  of  the 
court  or  referee,  or  abuse  of  discretion,  by  which  the 
party  was  prevented  from  having  a  fair  trial.     *     *     *" 

Again,  an  order  of  a  trial  court,  granting  a  new  trial, 
will  not  be  reversed,  unless  it  can  be'  seen  that  the  trial 
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court  erred  with  respect  to  some  pure  and  unmixed  ques- 
tion of  law,  and  such  error  has  resulted  in  injury.  Trower 
V.  Roberts,  17  Okla.  641,  89  Pac.  1113;  Duncan  v.  Mc- 
Alester-Choctaw  Coal  Co.,  27  Okla.  427,  112  Pac.  982; 
Lovejoy  et  al.  v.  Stutsman  et  oZ.,  46  Okla.  122,  148 
Pac.  175. 

Upon  a  careful  examination  of  the  record  herein,  we 
are  unable  to  see  that  the  trial  court,  beyond  all  reason- 
able doubt,  has  manifestly  and  materially  erred  with  re- 
spect to  some  pure,  simple,  and  unmixed  question  of  law; 
and  the  judgment  of  the  trial  court  should  therefore  be 
affirmed. 

By  the  Court:     It  is  so  orderel 


McKELVY  V.  CHOCTAW  COTTON  OIL  CO. 

No.  5599.     Opinion  Filed  September  21,  1915. 

Rehearing  Denied  November  2,  1915. 

(152  Pac.  414.) 

L  MASTER  AND  SERVANT— Termanent  Employiiient."  "Per- 
manent employment"  ordinarily  means  employment  for  an  in- 
definite period,  which,  in  tl\e  absence  of  some  special  considera- 
tion, may  be  arbitrarily  severed  at  any  time  by  either  party. 

2.  SAME — Ri^t  to  Terminate.  Even  though  the  employment  be 
for  some  definite  term,  either  party  may  terminate  the  same 
at  any  time,  If  sufficient  cause  exists  for  such  action. 

3.  MASTER  AND  SERVANT— Compensatloii— Recovery  for  Over- 
time. It  is  a  settled  rule  of  law  that  compensation  for  work, 
within  the  scope  of  one's  duties  which  he  was  employed  to  per- 
form, In  addition  to  the  usual,  but  not  fixed,  hours  for  a  day's 
work,  cannot  be  recovered  for.  in  the  absence  of  a  contract 
therefor,  or  a  showing  that  the  usual  and  controlling  custom 
was  to  receive  pay  for  such  overtime  work. 

(Syllabus  by  Mathews,  C.) 
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Error  from  District  Court,  Pontotoc  County; 
Tom  D.  McKeown,  Judge. 

'  .  Action  by  W.  E.  McKelvy  against  the  Choctaw  Cot- 
ton Oil  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed  in  part,  and  affirmed  as  to 
residue. 

C.  F.  Green,  for  plaintiff  in  error. 
Wimbish  &  Duncan,  for  defendant  in  error. 

Opinion  by  MATHEWS,  C.  This  was  an  action  to 
recover  upon  a  contract  of  employment  as  bookkeeper  for 
defendant.  The  plaintiff  was  discharged  before  the  end 
of  his  term  of  employment,  and 'has  instituted  this  action 
to  recover  the  salary  for  the  remainder  of  the  term  and 
for  overtime  work,  alleged  to  have  been  done  at  night  and 
on  Sundays.  The  case  was  tried  to  a  jury,  which  re- 
turned a  verdict  for  defendant  as  directed  by  the  court. 
Plaintiff's  motion  for  a  new  trial  being  overruled,  he  has 
appealed  to  this  court. 

1.  Plaintiff  sued  upon  an  alleged  oral  contract  of  em- 
ployment, but  at  the  trial  it  developed  that  plaintiff  made 
a  written  application  to  defendant  for  employment  in  the 
form  of  a  letter,  which  was  replied  to  by  a  letter  from 
defendant  accepting  his  application  for  employment  as 
bookkeeper.  The  court  held  these  two  letters  to  be  a  com- 
plete contract  between  the  parties,  and  rejected  proffered 
oral  testimony  upon  the  part  of  plaintiff  as  to  the  length 
of  the  term  of  employment,  and  held  that  as  the  written 
contract,  being  the  two  letters,  was  silent  as  to  the  length 
of  the  term  of  employment,  it  was  a  term  at  will,  and 
could  be  ended  by  either  party  at  any  time.  Plaintiff  has 
assigned  this  ruling  of  the  court  as  error,  but  we  find  it 
unnecessary  to  pass  upon  the  question  here  presented,  and 
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do  not  express  any  opinion  thereon,  for  the  reason  thati 
the  only  evidence  offered  upon  that  phase  of  the  case  by 
the  plaintiff  was  to  the  effect  that  the  employment  was  to 
be  permanent.  No  evidence  was  offered  to  prove  his  al- 
legations that  the  employment  was  to  be  for  one  year. 
Therefore,  if  the  ruling  of  the  court  was  error,  as  alleged 
by  plaintiff,  it  was  in  no  event  prejudicial  error,  and 
resulted  in  no  harm  to  plaintiff. 

"Permanent  employment"  means  employment  for  an 
indefinite  period  which  may  be  severed  by  either  party. 
Bouv.  Law  Diet.  As  a  general  rule  the  word  "perma- 
nent," as  applied  to  employment,  is  construed  to  mean 
that  the  employee  shall  retain  the  position  only  until  one 
of  the  contracting  parties  shall  elect  to  terminate  it,  and 
this  election  may  be  an  arbitrary  one  without  assigning 
any  cause  therefor.  This  construction  is  uniformly  placed 
thereon,  unless  it  appears  that  the  contract  was  entered 
into  with  some  valuable  consideration  as  its  basis,  as 
where  one  agrees  to  give  another  permanent  employment 
in  settlement  of  a  claim  for  personal  injuries  and  like  in- 
stances. SvUivan  v.  Detroit,  Y.  &  A.  A,  Ry.  Co.,  135 
Mich.  661,  98  N.  W.  756,  64  L.  R.  A.  673,  106  Am.  St. 
Rep.  403 ;  Louisville  &  N.  R.  Co.  v.  Cox,  145  Ky.  667,  141 
S.  W.  389;  McKinney  v.  Statesman  Pvb.  Co.,  34  Or.  509, 
56  Pac.  651;  Speeder  Cycle  Co.  v.  Teeter,  18  Ind.  App. 
474,  48  N.  E.  595;  Prescott  v.  Puget  Sound  Bridge  & 
Dredging  Co.,  40  Wash.  354,  82  Pac.  606;  Lord  v.  Gold- 
berg et  al.,  81  Cal.  596,  22  Pac.  1126,  15  Am.  St.  Rep. 
82;  Favlkner  v.  Des  Moines  Drug  Co.,  117  Iowa,  120,  90 
N.  W.  585;  Labatt's  Master  and  Servant,  sec.  175. 

2.  The  only  vice  we  find  here  in  the  action  of  the 
trial  court  is  his  instructing  for  the  defendant  upon  plain- 
tiff's first  cause  of  action,  which  was  for  the  salary  for 
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the  remainder  of  the  alleged  term  of  employment  accruing 
after  his  discharge,  which  vice  arises  from  the  fact  that  de- 
fendant admits  in  its  answer  that  plaintiff's  "term  of 
service  was  for  what  is  known  as  the  ^season'  for  the 
year  1911-1912;  that  is,  for  the  period  during  which  said 
mill  was  actively  engaged  in  the  manufacture  of  oil  from 
cotton  seed."  In  the  face  of  this  admission  that  the 
plaintiff  was  employed  for  the  "season,"  and  it  appearinsr 
that  the  evidence  submitted  at  the  trial  was  conflicting  as 
to  whether  or  not  there  was  sufHcient  cause  for  the  dis- 
charge, the  court  should  have  submitted  the  question  to 
the  jury,  under  proper  instructions,  for  their  finding  as 
to  whether  or  not  the  defendant  had  sufficient  cause  for 
discharging  plaintiff,  and  had  the  jury  determined  that  the 
said  grounds  were  not  sufficient,  they  should  have  had  sub- 
mitted for  their  consideration  the  additional  question  as 
to  the  length  of  the  cotton  oil  "season,"  or  when  the  same 
closed. '  Of  course,  even  though  it  be  admitted,  as  it  is  in 
this  case,  that  plaintiff's  service  was  for  some  stated 
period,  yet  the  defendant  had  the  legal  right  to  discharge 
him  at  any  time  for  sufficient  cause,  but  if  it  ap- 
pears that  there  was  not  sufficient  cause  for  the  dismissal, 
which  is  a  question  for  the  jury,  it  must  indemnify  the 
employee  for  the  loss  of  his  position.  Labatt's  Master  & 
Servant,  sec.  183;  Porter  et  al.  v.  Murphy,  7  Ind.  T.  395, 
104  S.  W.  658;  Von  Heyne  v.  Tompkins,  89  Minn.  77,  93 
N.  W.  901,  5  L.  B.  A.  (N.  S.)  524. 

The  letter  from  defendant  to  plaintiff,  accepting  his' 
services  as  offered  in  his  letter  to  defendant,  contained 
this  clause : 

"Our  usual  contract  will  be  submitted  to  you  for  your 
signature  when  you  come  up." 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LIX.  85 

Opluiou  of  the  Court. 

Plaintiff  went  to  work  upon  his  arrival  at  defendant 
oil  mill  without  anything  being  said  about  the  contract, 
and  no  contract  was  offered  him  for  his  signature,  and 
none  was  brought  further  to  his  attention  in  any  way.  The 
contract  mentioned  above  in  defendant's  letter  to  plaintiff 
contained  a  clause  to  the  effect  that  if  the  services  of  the 
employees  are  not  satisfactory  to  defendant,  it  re-' 
tained  the  privilege  of  discharging  them  at  any  time  it 
elected  to  do  so.  This  contract  was  not  binding  upon 
plaintiff,  as  he  never  signed  the  same,  nor  were  its  con- 
tents brought  to  his  notice.  If  defendant  desired  him  to 
sign  the  contract,  it  should  have  been  presented  to  him 
for  that  purpose;  but  when  defendant  permitted  plaintiff 
to  enter  into  its  employ  vnthout  signing  the  same,  then  it 
cannot  now  be  heard  to  say  that  it  was  binding  upon  plain- 
tiff, even  though  he  did  not  sign  it. 

3.  Plaintiff's  second  and  third  causes  of  action  were 
a  claim  for  overtime  work  alleged  to  have  been  performed 
at  night  and  on  Sundays.  The  court  sustained  a  demur- 
rer to  the  evidence  as  to  these  two  causes  of  action.  It 
is  a  settled  rule  of  Iaw  that  compensation  for  work,  within 
the  scope  of  one's  duties,  which  he  was  employed  to  per- 
form, in  addition  to  the  usual,  but  not  fixed,  hours  for  a 
day's  work,  cannot  be  recovered  for,  in  the  absence  of  a 
contract  therefor,  or  a  showing  that  the  usual  and  con- 
trolling custom  was  to  receive  pay  for  such  overtime 
work.  McGregor  v.  Harm,  19  N.  D.  599,  125  N.  W.  885, 
30  L.  R.  A.  (N.  S.)  649;  GtUhrie  v.  Merrill,  4  Kan.  187; 
Houghton  v.  KitUeman,  7  Kan.  App.  207,  52  Pac.  899. 

The  evidence  in  this  case  does  not  disclose  that  there 
were  any  stated  hours  of  work  fixed,  either  by  contract  or 
custom,  in  defendant  cotton  oil  mill;  but  the  evidence  in 
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the  case  was  decidedly  to  the  contrary,  that  the  em- 
ployees of  defendant  remained  at  their  respective  duties 
until  the  same  were  completed,  and  that  during  the  time 
the  cotton  was  moving  and  cattle  were  being  fed  it  was 
necessary  for  all  to  put  in  extra  time,  for  which  none  re- 
ceived any  pay  beyond  their  regular  salary,  and  before 
and  after  the  busy  season  the  work  was  correspondingly 
light,  but  the  regular  salary  was  paid.  The  plaintiff  failed 
to  prove  his  second  and  third  causes  of  action,  and  the 
ruling  of  |;he  court  in  sustaining  a  demurrer  thereto  was 
proper. 

The  judgment  of  the  lower  court  should  be  reversed 
as  to  plaintiff's  first  cause  of  action,  and  remanded,  with 
instructions  to  the  trial  court  to  proceed  in  accordance 
with  this  opinion;  and  the  judgment  as  to  plaintiff's  sec- 
ond and  third  causes  of  action  should  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


BOMBECK  V.  HAMBLETT. 

No.  5003.     Opinion   Filed   November  2.   1915. 
(152  Pac.  813.) 

CHATTEL    MCmTOAGBi^-Faiture   to    IMease-^eiialty— AppUfatton 

of  Statute.  Section  4408,  Gomp.  Laws  1909.  providing  a  for- 
feiture of  $100  for  the  failure  to  release  a  mortgage,  which  has 
heen  satisfled.  deals  exclusively  with  recorded  mortgages,  and 
does  not  apply  to  chattel  mortgages  which  are  by  law  merely 
required  to  be  filed. 

(Syllabus  by  Rittenhouse,  C.) 

Error  from  Superior  Court,  Muskogee  County; 
Farrar  L.  McCain,  Judge. 
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Action  by  Mrs.  S.  F.  Hamblett  against  Henry  Bom- 
beck.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

WUliam  Neff,  L.  E.  Neff,  and  Fred  S.  Zick,  for  plain- 
tiflF  in  error. 

N.  B.  Maxey  and  Kelly  Brovm,  for  defendant  in  error. 

Opinion  by  RITTENHOUSE,  C.  This  is  an  action 
to  recover  $100  as  a  forfeiture  under  section  4408,  Comp. 
Laws  1909,  for  the  failure  to  release  a  certain  chattel 
mortgage  filed  in  the  office  of  the  register  of  deeds  of 
Muskogee  county  on  the  26th  day  of  January,  1911,  the 
notes  to  secure  which  the  mortgage  was  given  having 
been  paid  on  June  1,  1912,  and  upon  request  and  tender  of 
sufficient  fees  to  release  said  chattel  mortgage  the  defend- 
ant failed  and  refused  so  to  do. 

The  question  to  be  determined  is :  Does  section  4408, 
supra,  provide  for  a  forfeiture  of  $100  for  the  failure  to 
release  a  chattel  mortgage,  or  does  it  apply  exclusively  to 
the  failure  to  release  real  estate  mortgages?  Section  4408, 
supra,  reads  as  follows: 

'*When  any  mortgage  has  been  satisfied,  the  mort- 
gagee or  his  assignee  must,  immediately  on  demand  of  the 
mortgagor,  execute  and  deliver  to  him  a  certificate  of  the 
discharge  thereof,  and  must,  at  the  expense  of  the  mort- 
gagor, acknowledge  the  execution  thereof,  so  as  to  entitle 
it  to  be  recorded,  or  he  must  enter  satisfaction,  or  cause 
satisfaction  of  such  mortgage  to  be  entered  of  record; 
and  any  mortgagee  or  assignee  of  such  mortgage,  who 
refuses  to  execute  and  deliver  to  the  mortgagor  the  cer- 
tificate of .  discharge,  and  to  acknowledge  the  execution 
thereof,  or  to  enter  satisfaction  or  cause  satisfaction  to  be 
entered  of  the  mortgage,  as  provided  in  this  chapter,  is 
liable  to  the  mortgagor,  or  his  grantee  or  heirs  for  all 
damages  which  he  or  they  may  sustain  by  reason  of  such 
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refusal,  and  also  forfeit  to  him  or  them  the  sum  of, one 
hundred  dollars," 

The  foregoing  section  provides  that  the  mortgagee 
must  upon  demand  execute  and  deliver  a  certificate  of  the 
discharge  of  the  mortgage  which  must/ at  the  expense  of 
the  mortgagor,  be  acknowledged,  so  as  to  entitle  it  to  bc^ 
recorded,  or,  if  not  released  in  this  manner,  the  mort- 
gagee must  enter  satisfaction  of  record.  It  will  be  ob- 
served from  a  careful  reading  of  this  section  that  it  deals 
exclusively  with  recorded  mortgages,  providing  for  the  ac- 
knowledgment of  the  certificate  of  discharge  so  as  to  en- 
title the  same  to  be  recorded.  If  it  had  been  dealing  with 
chattel  mortgages,  it  would  only  require  a  certificate  sufii- 
cient  in  form  to  entitle  the  same  to  be  filed,  which  man- 
ner of  releasing  chattel  mortgages  is  amply  provided  for 
by  section  4428,  Comp.  Laws  1909. 

This  theory  is  strengthened  by  the  sections  pre- 
ceding the  one  under  discussion.  Section  4405,  Comp. 
Laws  1909,  provides  the  manner  in  which  a  recorded 
mortgage  can  be  discharged  by  entry  on  the  margin  of 
the  record,  signed  by  the  mortgagee  acknowledging  its 
satisfaction  in  the  presence  of  the  register,  who  must 
certify  in  form  as  provided  by  said  section.  Section  4406 
deals  with  releases  of  recorded  mortgages,  by  the  officer 
having  custody  thereof,  upon  presentation  of  a  certificate 
of  satisfaction  acknowledged  or  proved  and  certified  as  is 
required  for  transfers.  Section  4407  provides  that  the 
certificate  of  the  discharge  of  a  mortgage,  and  proof  or 
acknowledgment  thereof,  must  be  recorded  at  length  and 
a  reference  made  in  the  record  to  the  book*  and  page 
where  the  mortgage  is  recorded.  Then  follows  the  section 
allowing  a  forfeiture  of  $100  for  refusing  to  execute  and 
deliver  to  the  mortgagor  the  certificate  of  discharge,  and 
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to  acknowledge  the  execution  thereof  or  to  enter  satis- 
faction of  the  mortgage.  Following  this  section  is  the 
one  giving  the  form  of  mortgage  of  real  property. 

Section  4422,  Comp.  Laws  1909,  requires  that  a 
chattel  mortgage  be  filed  by  depositing  the  same  in  the 
office  of  the  register  of  deeds.  Section  4428,  Comp.  Laws 
1909,  requires  the  register  of  deeds  to  receive  and  file 
all  such  instruments,  keeping  the  same  in  his  office  in 
regular  and  orderly  file,  not  permitting  any  of  them  to  be 
removed  until  canceled.  This  same  section  provides  for 
the  manner  of  release  by  presentation  to  the  i  register  of 
deeds  of  a  receipt  for  the  sum,  money,  or  property 
secured,  or  an  acknowledgment  of  satisfaction  thereof 
signed  by  the  mortgagee.  No  provision  is  made  for  the 
recording  of  a  mortgage  on  personal  propeij^y,  the  stat- 
utes merely  requiring  that  the  same  shall  be  filed  by 
depositing  the  same  in  the  custody  of  the  register  of 
deeds.  In  order  to  release  a  chattel  mortgage,  it  is  not 
necessary  that  such  release  should  be  recorded,  but  the 
statute  provides  that  a  receipt  for  the  sum,  money,  or 
property  secured,  or  the  acknowledgment  of  satisfaction 
signed  by  the  mortgagee,  shall  be  sufficient  authority  to 
warrant  the  register  of  deeds  in  releasing  the  chattel 
mortgage.  No  acknowledgment  is  required  in  dealing 
with  releases  of  chattel  mortgages.  Section  4408  appears 
in  the  statutes  from  1890  until  the  adoption  of  the 
Revised  Laws  of  1910.  The  Legislature  of  1897  (Laws 
1897,  c.  8,  sec.  34;  section  1218,  Comp.  Laws  1909)  pro- 
vided a  penalty  for  the  failure  to  release  real  estate 
mortgages,  and  whether  that  section  had  the  effect  of 
repealing  the  former  act,  or  gave  a  cumulative  remedy, 
it  is  not  necessary  to  be  decided.  The  compilers  of  the 
Revised  Laws  of  1910  redrafted  section  4408,  supra,  and 
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made  it  apply  exclusively  to  the  releasing  of  chattel 
mortgages.  This  suit  was  instituted  before  the  Revised 
Laws  of  1910  became  effective. 

We  therefore  conclude  that  section  4408,  siupra,  did 
not  apply  to  the  releasing  of  chattel  mortgages  until  after 
the  same  was  redrafted  by  the  Revised  Laws  of  1910, 
and  the  court  improperly  instructed  the  jury  to  return 
a  verdict  in  favor  of  the  plaintiff,  and  the  cause  should 
therefore  be  reversed. 


By  the  Court:     It  is  so  ordered. 


ALLEN  V.  DONEGHEY  et  al. 

No.  r>1fU.     Opinion  Filed  Noveraher  2.  1915. 

(152   Pao.   810.) 

1.         INDIANS— Alicfiatioti   of   Allotmenl^Evidence   of   Ag<^— EnroU- 
ment  Records — CondiroiveneBS.     The  following  certified  copy  of  « 
the  Cherokee  free<lmen  roll : 

"Deimrtment  of  the  Interior. 

**('orami.ssioner  to  the  Five  Civilized  Ti-ihcs. 

"Cherolcet*  Freednien  Roll. 

Census 
No.  Name.  Aire.        Sex.       (^ard  No. 

3107         Milam.   Milce    (ape   twelve)  12  M.  220. 

"This  is  to  ct»rtifv  that  1  am  the  officer  having:  custody  of  the 
approved  roll  of  (Tierokee  freedmen.  and  that  the  above  and  for€»- 
;roin^  is  a  true  and  correct  copy  of  that  porticm  of  said  roll  ap- 
l»earinK  at   Number  ;n07. 

"Enrolled  as  of  September  1.  1902. 

•MSijnnHll     J.   (ico.   Wright.. 
"(Vmimissioner   to  the   Five  Civilize<l   Tribes. 

"ISi^medl     W.    S.    I).    M<K»re,    Clerk." 

-is  not  conclusive  as  to  the  a^re  of  the  allottee  named  therein 
in    tran.sactions   involving    the   alienation    of   his   allotted    lands. 
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occurring  subsequent  to  the  passage  of  Act  Cong.  Afay  27,  1908, 
c.  199.  35  Stat.  312. 

2.  SAME — '^EkiroUineiit  Records'* — Census  Card.  Where  it  appears 
that  the  "census  card"  constitutes  the  complete  "enrollment  rec- 
ords," it  is  admissible  as  conclusive  evidence  of  age,  not  as  a 
"census  card/'  but  as  the  "enrollment  records."  when  so  certified 
by  the  proper  officer.     , 

(Syllabus  by  Dudley,  C.) 

Error  from  District   Court,   Muskogee   County; 
R.  P.  de  Graffenried,  Judge. 

Action  by  J.  N.  Allen  against  N.  M.  Doneghey  and 
others.  Judgment  for  defendants,  and  plaintiff  brings 
error.     Reversed  and  renjanded. 

Owen  &  Stone  and  Myron  White,  for  plaintiff  in 
error. 

Opinion  by  DUDLEY,  C.  On  October  3,  1911,  the 
plaintiff  in  error,  plaintiff  below;,  commenced  this  action 
in  the  district  court  of  Muskogee  county  against  the 
defendants  in  error,  defendants  below,  to  quiet  title  to 
certain  real  estate  located  in  said  county,  constituting  the 
allotment  of  Mike  Milam,  a  Cherokee  freedman.  The 
parties  wil  be  referred  to  as  they  were  in  the  trial  court. 

The  issues,  as  joined,  narrowed  down  to  a  controversy 
between  the  plaintiff  and  the  defendant  Doneghey.  The 
case  was  tried  to  the  court  with9ut  a  jury,  resulting  in 
B,  judgment  in  favor  of  Doneghey,  from  which  the  plaintiff 
has  appealed,  making  all  the  defendants  below,  defendants 
in  error  here. 

The  sole  question  presented  for  consideration  is  the 
age  of  the  allottee  and  the  manner  of  proving  it.  Allen 
claims  title  to  said  real  estate  by  virtue  of  a  warranty  deed 
f  j-om  the  allottee,  dated  April  15,  1911.  The  defendant 
I>oneghey  claims  title  to  said  real  estate  by  virtue  of  two 
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deeds,  executed  by  said  allottee,  dated  September  2,  1911, 
and  November  6,  1911,  respectively.  Allen  insists  that 
the  allottee  became  of  age  on  April  8,  1911.  Doneghey 
insists  that  he  became  of  age  on  September  1,  1911,  and 
that  he  was  a  minor  at  the  time  he  made  the  deed  to 
Allen  on  April  15,  1911,  and  the  same  is  therefore  void. 
Allen,  in  support  of  his  contention,  offered  in  evidence 
what  is  known  as  the  census  card,  as  the  complete  enroll- 
ment record  as  to  the  age  of  said  allottee.  This  census 
card  shows  that  the  allottee  was  enrolled  on  April  8,  1901, 
and  that  he  was  11  years  old  at  that  time.  If  this  is 
conclusive,  he  was  of  age  at  the  time  he  executed  the 
deed  to  Allen.  Doneghey  introduced  in  evidence  what 
purports  to  be  a  certified  copy  of  the  Cherokee  freedmen 
roll  as  to  the  age  of  the  allottee.    This  roll  is  as  follows: 

"Department  of  the  Interior, 

"Coninilssloner  to  the  Five  Civil Ize<l  Tribes. 

"Cliorokee  Freedmen  Roll. 

Census 
No.  Name.  Ape.       Sex.      Card  No. 

8107  Milam.  Mike  (age  twelve)  12  M.  220. 

"This  is  to  certify  that  I  am  tlie  officer  ha  vine  custody  of  the 
approved  roll  of  Cherokee  freedmen«  and  that  the  al)ove  and  foregoing 
is  a  true  and  correct  copy  of  that  portion  of  said  roll  api>earlng  at 
number  3107. 

"Enrolled  as  of  September  1,  1902. 
"P.  O.,  Braggs,  Okla. 

"[Signed]     J.  Geo.  Wright. 

"Commissioner  to  the  Five  (Mvilized  Tril)es. 
"[Signed]     Ix)uise  Smith.  Clerk. 

"[Signed]     W.  S.  D.  Moore.  Clerk. 
'^Muskogee,  Oklahoma.  February  23,  1010." 

He  claims  that,  according  to  this  roll,  the  allottee 
became  of  age  on  September  1,  1911.  The  trial  court 
disregarded  the  census  card  offered  by  the  plaintiff,  and 
concluded  that  the  certified  copy  of  the  Cherokee  freedmen 
roll  was  conclusive  as  to  the  age  of  the  allottee,  and  that 
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under  it  he  became  of  age  on  September  1,  1911.  •  The 
plaintiff  insists  that  this  roll  was  not  conclusive,  and  that 
the  trial  court  erred  in  excluding  and  disregarding  the 
census  card,  which  was  offered  as  the  complete  enrollment 
record  as  to  the  age  of  the  *  allottee.  This  is  the  sole 
question  presented. 

The  trial  court,  in  holding  that  the  certified  copy  of 
the  freedmen  roll  was  conclusive  as  to  the  age  of  the 
allottee,  doubtless  had  in  mind  the  case  of  CampbeU  v. 
McSpadden  et  cU.,  34  Okla.  377,  127  Pac.  854,  wherein  it 
was  held: 

"The  enrollment  records  of  the  Commissioned  to  the 
Five  Civilized  Tribes  of  Indians,  as  provided  for  in  Act 
June  10,  1896,  c.  398,  29  St.  at  L.  321,  are  conclusive 
evidence  as  to  the  age  of  citizens  and  freedmen  allottees 
of  said  tribes.'' 

See,  also,  Lawless  v.  Raddis,  36  Okla.  616,  129 
Pac.  711. 

The  rule  announced  in  the  case  of  Rice  v.  Anderson, 
39  Okla.  279,  134  Pac.  1120,  is  authority,  for  the  introduc- 
tion of  the  census  card.  We  do  not  understand  that  the 
rule  announced  in  any  of  these  cases  is  the  correct  rule 
in  force  in  this  state  at  this  time.  The  entire  question 
as  to  what  constitutes  the  enrollment  records  of  the  Com- 
missioner to  the  Five  Civilized  Tribes,  under  the  act  of 
Congress  approved  May  27,  1908  (35  St.  at  L.  312,  c. 
199),  is  exhaustively  discussed  by  Mr.  Chief  Justice  Kane 
in  the  case  of  Scott  v.  Brakel  et  oZ.,  43  Okla.  655,  143 
Pac.  510,  wherein  it  was  said,  in  the  syllabus: 

"The  'enrollment  records  of  the  Commissioners  to  the 
Five  Civilized  Tribes,*  which  section  3  of  the  act  of 
Conjrress  approved  Mav  27,  1908  (35  St.  at  L.  312,  c. 
199),  declares  'shall  hereafter  be  conclusive  evidence  as 
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to  the  age'  of  any  enrolled  citizen  or  freedman  of  said 
tribes,  embrace  and  include  all  of  the  testimony  and 
exhibits  tending  to  establish  age  that  were  in  evidence 
before  the  commission  and  the  conclusions  of  the  com- 
mission basfed  thereon  from  the  date  of  the  application 
for  enrollment  of  any  particular  allottee  up  to  the  time 
of  the  ascertainment  by  the  commission  as  to  whether  the 
name  of  such  allottee  was  entitled  to  be  placed  upon  the 
roll  of  the  nation  in  which  he  claims  citizenship." 

"Where  it  appears  that  the  'census  card'  constitutes 
the  complete  'enrollment  records,'  it  is  admissible  as  con- 
clusive evidence  of  age,  not  as  a  'census  card,'  but  as  the 
'enrollment  records/  when  so  certified  by  the  proper 
officer." , 

As  we  understand  the  rule  announced  in  this  case, 
neither  the  certified  copy  of  the  enrollment  record  offered 
by  the  defendant,  nor  the  census  card,  as  such,  offered  by 
the  plaintiff,  was  conclusive  as  to  the  age  of  the  allottee, 
and  that  the  entire  enrollment  record  should  be  intro- 
duced, and .  from  that  the  age  of  the  allottee  is  to  be 
determined.  Under  this  case,  if  the  census  card  is  the 
complete  enrollment  records,  it  is  admissible  as  conclusive 
evidence  as  to  the  age,  not  as  a  census  card,  but  as  the 
enrollment  records. 

We  therefore  conclude  that  the  trial  court  erred  in 
holding  that  the  cerified  copy  of  the  freedmen  roll  was 
conclusive  as  to  the  age  of  the  allottee,  and  excluding  the 
census  card  in  the  form  in  which  it  was  offered.  The 
case  should  therefore  be  reversed  and  remanded. 

By  the  Court:     It  is  so  ordered. 
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BOARD   OF    COM'RS   OF    KINGFISHER   COUNTY   v. 

EADS. 

No.  5174.     Opinion  Mle<l  November  2.  1915. 
(102  Pac  .^21.  > 

1.  ASYLUMS— Superintoodent  of  Asylum  for  Poor— Appointmenl— 
Term  of  Office.  Where  the  statute  provides  for  the  appointment 
of  a  superintendent  of  the  asylum  for  the  poor  for  one  year, 
the  board  of  county  eommisKioners  is  authorized  to  make  such 
appointment  for  the  term  ho  desijaiated,  regardless  of  the  fact 
that  a  portion  of  the  term  of  office  continues  into  tlie  term  of 
the  succeeding  board.  , 

2.  SAME— Validity  of  Appointmenl.  Where  a  previous  appointment 
of  a  .superintendent  of  tlie  asylum  lor  the  i>;»f*r  will  not  expire 
for  several  months  afte:  the  expiration  of  the  term  of  office 
of  the  board  of  county  commissioners,  an  appointment,  without 
any  present  necessity  therefor,  to  commence  In  the  future,  and 
during  the  term  of  an  incoming  board,  is  prejudicial  to  th« 
best  interests  of  the  public,  and  not  authorized  by  law. 

(Syllabus  by  Rlttenhouse,  C. > 

Error  from  District  Court,  Kingfisher  County; 
James   W.  Steen,  Judge. 

Action  by  the  Board  of  County  Commissioners  of 
Kingfisher  County  against  Stephen  Eads.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Reversed  and 
remanded. 

W.  B.  Blair,  for  plaintiff  in  error. 

D.  K.  Ctmningham,  for  defendant  in  error. 

Opinion  by   RITTENHOUSE,    C.     On   February   6, 

1912,  the  board  of  county  commissioners  of  Kingfisher 
county,  Okla.,  appointed  Stephen  Eads  as  superintendent 
of  the  asylum  for  the  poor  for  the  year  ending  March  1, 

1913.  On  December  2,  1912,  which  was  approximately  90 
days  before  such  term  expired,  the  board  of  county  com- 
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missioners  met  and  employed  Stephen  Bads  as  superin- 
tendent of  the  asylum  for  the  poor  for  the  term  of  one 
year,  commencing  March  1,  1913,  and  ending  the  last  day 
of  February,  1914,  entering  into  a  contract  of  employ- 
ment, which  contract  commenced  approximately  60  days 
after  the  expiration  of  their  term  of  office  and  continued 
for  one  year  thereafter.  At  the  time  of  the  appointment 
and  the  execution  of  the  contract  under  consideration, 
the  board  was  composed  of  W.  0.  Cunningham,  J.  A. 
Lindsey,  and  J.  C.  Myers.  Their  tei«n  of  office  expired 
on  January  6,  1913.  On  that  date  a  new  board  was 
organized,  composed  of  J.  S.  Patrick,  Milton  Duffy,  and 
C.  M.  Wilson.  This  action  was  instituted  for  the  purpose 
of  having  the  order  of  December  2,  1912,  appointing 
Stephen  Eads  as  superintendent  of  the  said  asylum,  and 
the  contract  based  thereon,  set  aside  and  held  for  naught, 
on  the  ground  that  no  necessity  existed  for  the  appoint- 
ment at  such  time,  and  that  the  best  interests  of  King- 
fisher county  did  not  demand  the  appointment,  and  that 
said  appointment  was  not  authorized  by  law.  A  demurrer 
was  sustained  to  the  petition,  on  the  ground  that  the 
petition  failed  to  stafe  facts  sufficient  to  constitute  a  cause 
of  action. 

The  only  question  presented  by  this  appeal  is  whether 
or  not  the  board  of  county  commissioners  had  the  power 
and  authority  to  appoint  a  superintendent  of  the  asylum 
for  the  poor  for  a  term  of  one  year  before  the  expiration 
of  a  previous  contract,  said  new  contract  to  commence 
in  the  future  and  at  a  time  beyond  their  term  of  office. 

It  is  conceded  that  under  section  4536,  Rev.  Laws 
1910,  the  board  of  'county  commissioners  may  employ  a 
good  and  responsible  resident  of  the  county  to  take  charge 
of  the  asylum  for  the  poor,  and  that  such  employment 
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is  to  be  made  by  the  year.  The  board  employed  Stephen 
Eads  for  one  year  on  February  6,  1912,  and  that  temi 
had  not  expired  at  the  time  he  was  re-employed  on 
December  2,  1912,  for  an  additional  year,  commencing 
March  1,  1913.  If  the  board  could  employ  a  superin- 
tendent  for  one  year,  a  large  portion  of  which  term 
continued  into  the  term  of  their  successors,  and  then,  just 
prior  to  the  expiration  of  their  term  of  office  and  before 
the  one  year  had  elapsed,  re-employ  the  superintendent 
for  an  additional  term  to  commence  during  the  term  of 
their  successors,  then  such  board  might  employ  a  super- 
intendent for  any  number  of  years,  provided  each  employ- 
ment was  for  one  year  only,  commencing  at  the  expira- 
tion of  the  previous  appointment,  and  thus  the  hands  of 
the  succeeding  board  would  be  tied  indefinitely. 

In  the  case  of  Alvah  Shelden  v.  Board  of  Com'rs 
et  al.,  48  Kan.  356,  29  Pac.  759,  16  L.'  R.  A.  257,  the 
court,  in  construing  a  similar  statute  to  the  one  under 
discussion,  held  that  the  board  of  county  commissioners 
had  authority  to  designate  an  official  newspaper,  but  such 
designation  could  not  continue  for  a  longer  period  than 
one  year,  or  so  as  to  bind  or  tie  the  hands  of  their  suc- 
cessors in  office. 

In  the  case  of  Franklin  County  v.  Ranch,  9  Ohio  Cir* 
Ct.  R.  301,  it  was  held,  in  the  absence  of  some  necessity 
or  special  circumstances  showing  that  the  public  good 
required  it,  a  contract  by  a  board  of  county  commissioners 
made  just  prior  to  the  expiration  of  their  term  of  office^ 
employing  a  janitor  for  the  courthouse  for  a  period  of 
time  extending  into  the  term  of  their  successors  in  office^ 
and  which  had  the  effect  of  forestalling  the  action  of  such 
successors  for  a  year,  is  calculated  to  be  prejudicial  to 
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the  public  interests,  and  hence  is  against  public  policy 
and  void. 

It  is  said  in  the  case  of  Jay  County  v.  Taylor^  123 
Ind.  148,  23  N.  E.  752,  7  L.  R.  A.  160,  that  a  board  of 
county  comhiissioners  has  not  the  power  to  employ  an 
attorney  for  a  period  of  three  years,  the  term  to  com- 
mence in  the  future,  after  the  retirement  of  one  member 
of  the  board,  as  such  contract  is  unreasonable,  imposing, 
as  it  does,  upon  the  three  subsequent  members  an  at- 
torney not  of  their  hiring. 

Defendant  in  error  relies  upon  Michael  Manley  v. 
Hugh  R.  Scott,  108  Minn.  142,  121  N.  W.  628,  29  L.  R.  A. 
(N;  S.)  652,  wherein  the  court  held  that  the  board  of 
county  commissioners  of  Hennepin  county  was  a  con- 
tinuing body,  and  such  board  had  power  to  employ  a 
morgue  keeper  for  a  period  of  one  year  on  the  last  day 
of  the  year,  regardless  of  the  fact  that  two  new  members 
of  the  board  would  qualify  and  enter  upon  their  duties 
soon  after  the  first  of  the  year.  The  facts  in  the  fore- 
going case  were  that  the  term  of  office  expired  the  day 
following  the  emplojonent,  and  there  evidently  existed  a 
necessity  for  the  board  to  act;  but  in  the  case  at  bar  the 
petition  alleges  that  there  was  no  necessity  for  the  making 
of  such  emplojrment,  and  that  the  best  interest  of  King- 
fisher county  did  not  demand  the  emplojonent  at  such 
time. 

Different  reasons  are  advanced  in  each  of  the  fore- 
going cases  as  to  why  the  appointment  is  held  invalid, 
and  this  is  true  for  the  obvious  reason  that  in  each  case 
a  different  statute  was  under  consideration.  The  weight 
of  authority,  however,  seems  to  be  that  where  a  statute 
provides  for  the  appointment  of  an  officer  for  a  given 
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length  of  time,  the  board  is  authorized  to  make  the  .ap- 
pointment for  the  term  so  designated,  regardless  of  the 
fact  that  a  portion  of  the  term  of  office  continues  into  the 
term  of  the  succeeding  board.  Pickett  Pub.  Co.  v.  Carbon 
County  Com'rh,  36  Mont.  188,  92  Pac.  524,  13  L.  R.  A. 
(N.  S.)  1115,  122  Am.  St.  Rep.  352,  12  Ann.  Cas.  986. 
Applying  this  rule  to  the  appointment  of  February  6, 
1912,  we  find  that  the  term  extended  into  the  succeeding 
term  approximately  60  days,  yet  that  appointment  waa 
valid. 

In  the  instant  case,  we  have  a  specific  grant  of  power 
conferred  upon  liie  board  to  employ  a  superintendent  of 
the  asylum  for  the  poor  for  a  term  of  one  year.  Under 
such  a  statute,  the  board  may,  at  any  time  during  its 
term,  when  a  prior  contract  of  employment  has  expired 
or  is  about  to  expire,  enter  into  a  contriact  for  one  year, 
even  though  only  a  small  portion  of  the  term  of  employ- 
ment is  to  be  served  under  the  board  making  the  ap- 
pointment. Under  this  rule,  the  appointment  of  February 
6,  1912,  was  valid,  and  no  complaint  is  made  in  this  case 
as  to  the  action  of  the  board  in  that  respect;  but  the 
complaint  is  made  that  the  action  of  the  board  in  re- 
appointing Stephen  Eads  on  December  2,  1912,  as  superin- 
tendent of  the  asylum  for  the  poor,  is  invalid  for  the  reason 
that  the  office  was  then  filled  by  Stephen  Eads,  his  term  of 
office  not  having  expired,  that  there  was  no  necessity  for 
the  appointment  at  that  time,  and  that  the  best  interests  of 
Kingfisher  county  did  not  demand  the  appointment  at  such 
time.  Taking  the  facts  alleged  as  true,  it  is  apparent  that 
the  effect  of  the  appointment  of  Stephen  Eads  on  December 
2,  1912,  for  a  term  to  commence  in  the  future  and  after 
the  term  of  office  of  the  board  making  the  appointment, 
was  to  tie  the  hands  of  the  succeeding  board  for  a  term 
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of  one  year,  and,  thi«  being  true,  such  appointment  was 
prejudicial  to  the  best  interests  of  the  public,  and  not 
authorized  by  law.    Franklin  County  v.  Ranch,  supra. 

The  cause  should  be  reversed  and  remanded,  with  the 
instruction  to  the  trial  court  to  overrule  the  demurrer. 

By  the  Court:     It  is  so  ordered. 


0.   B.   GARRISON  &   CO.  v.   MEYERS   et  al. 

No.  5201.     Opinion  Filed  N<jvemhor  2.  IDI'i. 
(152   Pac.   a38.) 

1.  APPEAL  AND  ERROR— Harmless  Error.  The  court  in  every 
stage  of  action  must  disrejranl  any  error  or  defect  in  the  plead- 
ings or  proct»edings  whicli  does  not  affect  the  substantial  rights 
of  the  adverse  party ;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error,  or  defect. 

2.  SAME — AfRrmance.  Although  there  may  l>e  errors,  unless  they 
resulted  in  substantial  injury  or  injustice  to  the  complaining 
party,  the  judgment  must  be  affirmed. 

3.  APPEAL  AND  ERRORr--vS€ope  of  Review.  When  an  error  has 
been  committed  upon  the  trial  of  a  case,  it  is  the  duty  of  this 
court,  upon  an  inspection  of  the  entire  record,  to  determine 
whether  or  not  the  defendant  suffered  any  material  injury  from 
such  error.  Unless  such  injury  appears,  the  error  will  not  be 
ground  for  reversal. 

(Syllabus  by  Robberts,  C.) 

Error  from  District  Court,  Jefferson  County; 
Frank  M.  Bailey,  Judge. 

Action  by  J.  A.  Meyers  and  others  against  0.  B. 
Garrison  &  Co.  Judgment  for  plaintiffs,  and  defendants 
bring  error.    Affirmed. 

Jones  &  Green  and  /.  H.  Harper,  for  plaintiffs  in 
€rror. 
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Bridges  &  Vertrees,  for  defendants  in  error. 

Opinion  by  ROBBERTS,  C.  This  case  comes  from 
the  district  court  of  Jefferson  county.  Evidence  was 
introduced  at  the  trial  tending  to  show  that  the  defend- 
ants in  error  were  husband  and  wife,  were  engaged  in 
farming,  and  worked  jointly  as  partners,  the  wife  work- 
ing in  the  fields,  and  claiming  to  have  a  half  interest 
with  her  husband  in  all  the  property  involved,  under  an 
agreement  entered  into  between  them.  The  plaintiffs  in 
error  were  partners,  engaged  in  the  general  mercantile 
business  at  Ryan,  Okla.,  under  the  firm  name  and  style 
of  0.  B.  Garrison  &  Co.  On  the  7th  day  of  February, 
1908,  defendants  in  error  being  indebted  to  plaintiffs  in 
error,  for  the  purpose  of  securing  said  indebtedness, 
and  to  secure  the  payment  of  further  purchases  of  the 
defendants  in  error,  J.  A.  Meyers  executed  and  de- 
livered to  plaintiffs  in  error  his  promissory  note  for 
$575,  secured  by  a  chattel  mortgage  on  certain  property 
belonging  to  both  the  defendants  in  error.  On  the  4th 
day  of  November,  1908,  defendant  J.  A.  Meyers,  to 
secure  a  further  indebtedness  of  said  parties,  executed 
and  delivered  to  plaintiffs  in  error  two  other  notes,  se- 
cured by  mortgage  on  a  wagon  and  40  acres  of  cotton, 
belonging  to  defendants  in  error,  said  last  notes  being 
payable  October  1,  1908,  1909.  The  defendants  in  error, 
for  their  cause  of  action,  allege  that  in  1908  and  1909 
they  delivered  to  plaintiffs  in  error,  and  plaintiffs  in  error 
accepted  in  payment  of  said  notes,  money  and  property  as 
follows : 

8  hales  of  cotton  at  ^60.00  a  bale $480.00 

6  head  of  cattle  valuetl  at 225.00 

1  horse  "         " 125.00 

1  wagon  "         " 85.00 

1  jfanjr   plow  "         ** 75.00 
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1  culrivator                '•         *' '. .  Ii5.0(> 

1  corn  planter           "          '* 40.00 

1  harrow                     **           * 10.00 

Work  63.00 

Cash    57.00 

Aggregating    $1,185.00 

Defendants  in  error  further  allege  that  aaid  credits 
overpaid  their  indebtedness  in  the  sum  of  $415,  for  which 
they  pray  judgment,  with  interest  and  costs.  Two  other 
causes  of  action  were  set  up  in  plaintiffs'  petition,  but 
were  disposed  of  on  demurrer,  and  exceptions  saved,  but 
the  overruling  of  said  demurrers  was  not  assigned  as 
error,  or  grounds  for  rehearing  in  the  motion  for  new 
trial,  and  we  take  it  that  counsel  waive  further  contention 
thereon.  The  case  was  tried  to  a  jury  on  the  first  cause 
of  action,  and,  after  hearing  the  instructions  of  the 
court,  to  which  no  exceptions  were  reserved,  they  returned 
their  verdict  in  favor  of  the  plaintiffs  for  the  sum  of  $50, 
for  which  judgment  was  rendered  by  the  court.  The 
motion  for  new  trial  was  overruled,  exceptions  saved,  and 
defendants  bring  error. 

The  first  contention  of  plaintiffs  in  error  is  that 
there  was  a  misjoinder  of  parties  plaintiff.  Section 
4690,  Rev.  Laws  1910,  provides  that: 

"All  persons  having  an  interest  in  the  subject  of  the 
action,  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  as  otherwise  provided  in  this 
article." 

Section  4692  provides: 

"Of  the  parties  to  the  action,  those  who  are  united 
in  interest,  must  be  joined  as  plaintiffs  or  defendants." 

The  rule  laid  down  in  Burkett  v.  Lehmen^Higginson 
Gro.  Co.,  8  Okla.  84,  56  Pac.  856,  is,  "Those  between 
whom  there  is  a  unity  of  legal  interest  must  be  joined  as" 
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plaintiff  or  defendant.  There  was  some  testimony  tend- 
ing to  show  that  the  defendants  in  error  were  partners, 
or  joint  owners  of  the  property  turned  over  to  plaintiffs 
in  error,  in  payment  of  the  debts.  The  trial  court  in- 
structed the  jury  on  the  theory  that  plaintiffs  were  both 
legally  interested  in  the  property,  and  no  exceptions  were 
saved  to  those  instructions.  This  court  will  not  disturb 
the  findings  of  the  jury  and  judgment  of  the  court  in 
that  behalf. 

The  fourth  and  fifth  assignments,  "(4)  Excessive 
damages  appearing  to  have  been  given  the  plaintiff  by 
the  jury,"  and  (5)  "The  verdict  of  the  jury  is  not  sus- 
tained by  sufficient  evidence,  and  is  contrary  to  the  law 
and  the  evidence,"  will  be  considered  together.  These 
assignments  simply  go  to  the  weight  and  sufficiency  of 
the  evidence,  and  cannot  be  sustained.  The  evidence,  as 
stated  before,  was  submitted  to  the  jury,  and  the  trial 
court  also  heard  the  evidence  and  approved  the  verdict. 
The  rule  is  too  well  settled  in  this  court  to  require  even 
another  statement  that,  when  the  facts  of  a  case  have 
been  properly  submitted  to  a  jury,  and  passed  on  by  it, 
and  approved  by  the  trial  court,  the  verdict  and  judg- 
ment will  not  be  disturbed  on  appeal.  The  jury  and 
trial  court  were  better  judges  of  the  facts — better  qual- 
ified to  pass  on  the  value  of  the  property — and  in  every 
way  more  competent  to  arrive  at  a  fair  and  just  settle- 
ment of  the  matters  in  controversy  between  the  parties, 
than  this  court  could  possibly  be. 

This  brings  us  to  a  much  more  difficult  question,  name- 
ly, that  the  court  erred  in  admitting  evidence  touching  the 
second  and  third  causes  of  action,  which  were  eliminated 
from  the  case,  when  the  demurrers  thereto  were  sustained. 
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The  questionable  matter  is  the  admission  of  evidence  as 
to  the  value  of  the  property  involved  in  the  second  cause 
of  action,  for  the  reason  that  the  jury  might  possibly 
have  taken  that  into  consideration  in  arriving  at  the 
value  of  the  property  turned  over  in  payment  of  the 
notes.  It  is  often  very  difficult  for  the  appellate  court 
to  understand  just  why  certain  testimony  is  admitted 
in  the  trial,  while  to  the  nisi  prius  judge  it  appears  en- 
tirely proper.  The  real  question  for  this  court  to  settle, 
even  admitting  error  in  the  admission  of  the  evidence, 
which  we  do  not  do,  is,  Did  the  admission  of  the  evidence 
prejudice  the  rights  of  plaintiffs  in  error?  The  well- 
known  rule  is  that  error  is  never  presumed,  but  must  be 
clearly  pointed  out.  As  said  in  St,  L.  &  S.  F.  R.  Co,  v. 
Rushing,  31  Okla.  231,  120  Pac.  973 : 

"The  court  in  every  stage  of  action  must  disregard, 
any  error  or  defect  in  the  pleadings  or  proceedings  which 
does    not    affect   the    substantial    rights    of   the    adverse 
party;  and  no  judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect." 

When  we  take  into  consideration  the  amount  of  the 
indebtedness,  and  the  value  of  the  property  turned  over 
as  testified  to  by  the  parties,  we  find  no  great  discrepancy 
between  the  amount  of  the  verdict  and  the  difference 
between  the  value  of  the  property  and  the  debts.  It  is 
practically  apparent  that  the  jury  did  not  take  into  con- 
sideration the  value  of  the  property  involved  in  the  second 
cause  of  action.  The  amount  involved  in  the  case  is 
small.  The  able  judge  who  tried  it  approved  the  verdict, 
and  we  are  of  the  opinion  that  the  judgment  should  be 
affirmed. 

By  the  Court:     It  is  so  ordered. 
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BUFFINGTON  et  al.,  Boa/rd  of  County  Com'ra,  v.  STATE 
ex  rel.  BARNARD,  Commissioner  of  Charities 
and  Corrections. 

No.  5202.     Opinion  Filed  November  2,  1915. 
(152  Pac  863.) 

INFANTS— Probation  Offirers— Appointment— Power  of  CommiHrionfuig, 

Under  section  508,  Comp.  Laws  1900  (section  4420,  Ber.  LawB 
1910) ,  wtiere  the  Juvenile  court  has  appointed  a  probatiCMi  officer, 
the  only  question  left  open  for  the  board  of  county  commissioners 
to  pass  upon  is  whether  or  not  the  appointee  is  a  discreet  person 
of  good  character. 

(Syllabus  by  Bittenhouse,  G.) 

Error  From  Superior  Court,  Garfield  County; 
Dan  Huett,  Judge. 

Action  by  the  State,  on  the  relation  of  Kate  Barnard, 
as  Commiflsioner  of  Charities  and  Corrections,  against 
B.  F.  Buffington  and  others,  as  Board  of  County  Com- 
inissioners  of  Garfield  County.  Judgm^it  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

W.  W.  Sutton  and  H.  Blasdel,  for  plaintiffs  in  error. 

Ross  F.  Lockridge  and  W.  J.  Otjen,  for  defendant  in 
error. 

Opinion  by  RITTENHOUSE,  C.  On  January  6,  1913, 
Winfield  Scott,  judge  of  the  county  court  of  Garfield 
county,  and  as  such,  judge  of  the  juvenile  court  of  said 
county,  appointed  I.  W.  Scherich  as  probation  officer,  and 
presented  said  appointment  to  B.  F.  Buffington,  I.  G. 
Gossett,  and  H.  H.  Semke,  constituting  the  board  of 
county  conmiissioners  of  Garfield  county.  On  February 
4,  1913,  said  board  took  the  matter  of  the  approval  of 
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the  appointment  of  probation  officer  under  consideration, 
and  refused  to  assent  to  said  appointment  for  the  reason 
that  the  preceding  board  did  not  make  an  estimate  for 
the  payment  of  the  salary  of  a  probation  officer.  Under 
these  facts,  this  action  was  instituted,  praying  that 
a  writ  of  mandamus  issue  ordering,  directing,  and 
commanding  B.  F.  Buffington,  I.  G.  Gossett,  and  H. 
H.  Semke  to  meet  as  a  board  of  county  commis- 
sioners and  determine  as  to  whether  or  not  I.  W. 
Scherich  was  a  discreet  person  of  good  character, 
and  if  they  so  found,  that  they  approve  and  con- 
firm the  appointment.  Upon  a  hearing,  the  members 
of  said  board  were  ordered  to  meet  on  May  12,  1913, 
and  proceed  to  determine  whether  or  not  the  appointee, 
I.  W.  Scherich,  was  a  discreet  person  of  good  character, 
and,  if  they  so  found,  to  consent  to.  such  appointment. 

Under  section  598,  Comp.  Laws  1909  (section  4420, 
Rev.  Laws  1910),  the  county  court  has  authority  to  ap- 
point or  designate,  by  and  with  the  consent  of  the  county 
commissioners,  one  discreet  person  of  good  character,  to 
serve  as  probation  officer.  The  defense  was  made  on  the 
theory  that  there  was  no  estimate  made  for  the  payment 
of  the  salary  of  the  probation  officer,  and  .therefore  the 
board  of  county  commissioners  refused  to  consent  to  the 
appointment. 

It  is  apparent  that  the  only  question  involved  in  this 
proceeding  has  been  settled  by  SvUins  et  al  v.  State  ex 
rel  Barnard  et  al.,  33  Okla.  526,  126  Pac.  731,  and 
Board  of  Commissioners  of  Seminole  County  v.  State  ex 
rel  Cobb,  County  Judge,  31  Okla.  196,  120  Pac.  913, 
wherein  this  court  held  that  the  only  question  for  the 
board  to  pass  upon  is  whether  or  not  the  appointee  is  a 
discreet  person  of  good  character.     In  the  instant  case. 
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this  was  the  only  proper  question  before  the  commission- 
ers, and  they  having  refused  to  make  a  finding  as  to 
whether  or  not  I.  W.  Scherich  was  a  discreet  person  of 
good  character,  mandamus  will  lie  to  compel  them  to  meet 
as  a  board  of  county  conmiissioners  and  determine  such 
question. 

The  case  should  therefore  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


TEAGUE  V.  ADAMS. 

No.  5214.    Oplnlcm  FUed  Noyember  2.  1915. 

(152  Pac  826.) 

BVII>fiNCi^IlearMy---Coiiver8atioii.  Where,  in  an  action  to 
recover  for  money  bad  and  received,  the  plaintiff  alleges,  for 
his  cause  of  action,  that  he  purchased  certain  property  from  the 
defendant,  through  his  agent,  and  that  in  so  doing  paid  to  said 
agent,  for  the  use  and  benefit  of  def^idant,  the  purchase  price 
of  said  property,  and  defendant  faUed  to  deliver  said  property, 
and  refused  to  return  the  money  paid  therefor,  and  in  his  answer 
the  defendant  denied  the  receipt  of  said  money,  and  aUeged  that 
he  was  not  the  owner  of  said  property,  but  had  sold  the  same 
to  the  alleged  agent,  who  received  the  money  therefor  in  his 
own  behalf,  held,  that  the  sale  and  delivery  of  said  property  by 
defendant  to  the  alleg^  agent  is  a  substantial  defense,  and 
that  parol  evidence  showing  the  sale  of  said  property  by  de- 
fendant to  the  alleged  agent,  contained  in  a  conversation  between 
the  alleged  ag^it  and  defendant,  and  in  the  absence  of  the 
plaintiff,  does  not  come  within  the  class  of  hearsay  testimony, 
but  is  competent,  as  tending  to  prove  a  substantial  defense  to 
the  plaintiffs  cause  of  action. 

APPEAL  AND  ERRim^Harioless  Ekror— Insductioiis.  Where 
it  appears  that,  although  an  instruction  was  wroneous,  the  jury 
was  not  misled  thereby,  the  judgment  will  not  be  disturbed. 

SAME.  Whether,  in  a  given  case,  there  should  be  a  reversal 
for  error  in  giving  an  instruction,  depends  quite  as  nrach  upon 
the  evidence  before  the  jury  to  which  the  instruction  might  be 
applied  as  upon  the  abstract  accuracy  of  the  language  of  the 
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instruction,  and  so,  if  it  is  apparent  that  tlie  language  of  the 
instruction,  though  inaccurate,  yet,  when  applied  to  the  evidence 
before  the  jury,  it  could  not  have  misled  the  Jury  to  the  belief 
that  their  duty  was  different  from  what  it  actually  was,  the 
inaccuracy  can  afford  no  reason  for  reversal. 

(Syllabus  by  Robberte,  C.) 

Error   from    County    Court,   Noble    County; 
L.  B.  Robinson,  Judge. 

Action  by  J.  C.  Teague  against  G.  W.  Adams.  Judg- 
ment for  plaintiff  for  less  than  claimed,  and  he  brings 
error.    Affirmed. 

H,  A.  Johnson  and  Henry  S.  Johnston,  for  plaintiff 
in  error. 

P.  W.  Cress,  for  defendant  in  error. 

Opinion  by  ROBBERTS,  C.  The  parties  will  be 
designated  plaintiff  and  defendant  herein,  the  same  as 
they  were  below.  Plaintiff  commenced  this  action  in  the 
county  court  of  Noble  county  to  recover  from  the  de- 
fendant the  sum  of  $125,  which  he  claims  he  paid  to  de- 
fendant as  the  purchase  price  for  a  certain  ten-acre  tract 
of  land.  He  alleges  that  at  the  time  he  bought  the  land 
from  defendant,  and  paid  him  the  money,  defendant  stated 
that  it  was  Indian  land,  and  the  sale  would  have  to  be 
approved  by  the  government;  that  the  purchase  was 
made  chiefly  through  one  John  'Jamison,  whom  plaintifl^ 
alleges  was  the  agent  of,  and  acting  for,  the  defendant 
in  the  sale  of  the  land.  Some  time  after  the  money 
was  paid  for  the  land  plaintiff  was  notified  that  the 
government  had  refused  to  approve  the  sale,  and  there- 
upon plaintiff  demanded  the  return  of  his  money^  which 
was  refused. 

The  defendant  answered  by  general  denial,  and  spe- 
cifically denied  that  Jamison  was  his  agent,  and  further 
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alleged  that  plaintiff  purchased  only  an  option  on  gov- 
ernment Indian  land,  and  bought  it  from  Jamison,  and 
that  defendant  had  formerly  sold  the  option  on  said  land 
to  Jamison.  He  also  alleged  that,  when  the  deposit 
made  by  plaintiff  for  the  land  was  returned  from  the 
Interior  Department,  he  offered  to  return  and  tendered 
to  the  plaintiff  the  sum  of  $57.50,  and  tenders  the  same 
into  court,  subject  to  the  disposal  of  plaintiff.  Defend- 
ant also  objects  to  the  jurisdiction  of  the  court  on  the 
ground  that  the  case  involves  the  title  to  real  estate. 
The  answer  was  verified. 

On  these  issues  the  case  was  tried  to  a  jury,  and 
verdict  returned  in  favor  of  plaintiff  for  $57.50,  and 
judgment  rendered  thereon,  except  that  all  costs  accruing 
after  answer  was  filed  were  taxed  to  the  plaintiff.  Motion 
for  new  trial  was  overruled,  and  exceptions  saved. 
Plaintiff  brings  error. 

Counsel  for  plaintiff  state  in  their  brief  that  the 
principal  grounds  of  complaint  upon .  which  plaintiff 
bases  his  appeal  are  as  follows: 

"(1)  The  court  permitted  the  defendant  to  offer 
.hearsay  evidence  in  support  of  his  defense.  To  prove 
his  allegation  that  said  Jamison  owned  the  option,  and 
that  Jamison  sold  the  same  to  the  plaintiff,  the  court 
permitted  the  defendant,  over  objections  of  plaintiff,  to 
testify  to  a  long  conversation  between  the  defendant  and 
Jamison,  whereby  the  defendant  claimed  to  have  sold 
the  option  on  said  land  to  Jamison,  and  all  this  conver- 
sation was  in  the  absence  of  the  plaintiff. 

"(2)     The  instructions  of  the  court  were  unfair  to 
plaintiff." 

As  to  the  first  assignment  the  plaintiff  contends  that 
the    c-onversation    between    defendant    and    Jamison    in 
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reference  to  the  sale  and  transfer  of  the  option  on  the 
land  from  defendant  to  Jamison  was  hearsay,  and  there* 
fore  incompetent.  It  will  be  remembered  that  defendant 
Alleges  in  his  answer  that  he  was  not  the  owner  of  the 
land  or  the  option  thereon;  that  he  had  formerly  owned 
an  option  on  the  land,  but  had  sold  it  to  Jamison;  that 
Jamison  was  not  his  agent,  was  not  acting  for  him,  but 
was  acting  for  himself,  as  the  owner  of  the  option. 
That  is  certainly  a  good  defense,  if  true.  If,  as  a  mat- 
ter of  fact,  the  defendant  had  been  the  owner  of  an 
option  to  buy  this  Indian  land,  and  had  sold  it  to  Jami- 
son, and  Jamison  was,  in  fact,  acting  for  himself,  and 
not  the  defendant,  in  the  sale  of  the  option  to  plaintiff,  it 
would  be  competent  and  proper  to  prove  .the  transfer, 
and  thereby  tlie  ownership.  That  would  be  a  substantive 
defense.  The  evidence  to  support  it  would  not  be  col- 
lateral, but  a  direct  attack  npon  one  of  the  principal 
contentions  of  the  plaintiff,  and  the  proof  of  that  fact 
would  probably  be  disastrous  to  and  defeat  the  plain- 
tiff's recovery.  Of  course,  this  conversation  took  place  in 
the  absence  of  the  plaintiff,  and  would  apparently  violate 
that  rule  as  to  the  admission  of  conver3ations  held  in  the 
absence  of  the  party  affected ;  but  this  rule,  like  all  others, 
has  its  exceptions,  and  this  is  one  of  them.  As  said  be- 
fore, the  defense  was  substantial,  and  proof  thereof 
proper.  The  fact  that  it  was  oral  is  not  controlling.  It 
is  not  a  question  of  competency,  so  far  as  the  kind  of 
evidence  goes.  If  the  transfer  of  the  option  had  been  a 
deed  or  other  lyritten  instrument,  most  likely  no  objec- 
tion to  its  introduction  would  have  been  raised;  but,  say 
counsel,  it  was  oral,  and  in  the  absence  of  the  plaintiff. 
What  of  it?  It  was  competent  evidence  of  a  substantial 
defense.     The   evidence   was   competent,    and   the   court 
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committed  no  error  in  its  admission.  Nor  is  the  ruling  in 
any  way  violative  of  the  statute  of  frauds.  The  action 
does  not  involve  the  title  to  real  estate.  The  evidence 
shows  that  plaintiff  had  purchased  whatever  rights  his 
vendor  had  by  reason  of  certain  bids  on  this  government 
land.  They  call  it  an  option.  He  knew  he  was  not  buying 
the  land,  but  only  such  rights,  whatever  they  were,  that 
his  vendor  possessed — nothing  more.  He  knew  that  his 
right  to  purchase  was  subject  to  the  approval  of  the  In- 
terior Department.  The  plaintiff's  testimony  in  that  be- 
half is  as  follows : 

"Q.  Now,  Jim,  what  was  you  to  have  for  that  money 
was  their  ri^ht  to  the  bids  on  this  Indian  land,  wasn't  it; 
you  were  to  have  their  riirht  bid  there?  A.  Well,  T  don't 
know  just  how  to  answer  that  question.  Q.  Well,  I  sny 
you  bought  their  right  in  this  Indian  land?  A.  I  supposed 
I  was  getting  this  Indian  land  when  I  paid  my  money.  Q. 
You  knew  it  had  to  go  to  the  Indian  Department?  A.  1 
knew  it  had  to  be  sent  there  to  get  a  deed.  Q.  You  knew 
the  deed  might  be  approved  or  rejected?  A.  Why,  cer- 
tainly. Q.  That  was  explained  to  you  by  them  all,  Mr. 
Hansen  and  these  parties,  and  you  was  paying  to  get  their 
right  to  it,  and  willing  to  pay  it?  A.  Yes,  sir.  Q.  All  you 
was  getting — ^you  were  getting  the  benefit  of  what  had 
been  done  in  procuring  that  title ;  that  was  what  you  were 
buying,  wasn't  it?  A.  That  was  all  I  got.  Q.  That  was. 
what  you  were  buying,  wasn't  it?  A.  I  was  supposed  to 
be  buying  the  land.  Q.  Did  these  fellows  guarantee  you 
any  title,  Adams  and  Jamison?  A.  They  said  it  would 
be  all  right.  Q.  Provided  they  approved  it?  A.  Yes.  Q. 
If  they  didn't  approve  it,  what  was  you  to  get?  A.  I  was 
to  get  what  —  Q.  You  was  to  get  nothing;  they  didn't 
agree  to  give  you  anything  if  they  didn't  approve  it,  did 
they?  A.  No;  I  don't  know  as  they  did.  Q.  Nobody 
agreed  to  give  you  anything  if  they  did  not  approve  these 
deeds;  you  put  up  your  money  with  the  knowledge  that 
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these  bids  were  pending  before  the  department  for  ap- 
proval; is  that  correct?  A.  Yes.  Q.  Now,  you  got  all  you 
paid  for,  didn't  you?  A.  No;  I  have  not.  Q.  What  is* 
lacking;  tell  us  what  is  lacking?  A.  I  haven't  got  my 
•deeds  yet.  Q.  They  were  not  approved.  A.  Well,  he  got 
liis  money  back,  didn't  he?  Q.  You  got  your  money  back 
that  you  put  up,  didn't  you?  A.  That  was  all  I  did  get 
l>ack.  Q.  Did  he  guarantee  you  that  these  deeds  would  be 
approved?  A.  Well,  no;  I  don't  know  as  he  guaranteed. 
He  said  they  would  be  approved  by  the  Interior  is  all.  Q. 
You  investigated;  you  went  and  talked  to  Mr.  Hansen, 
went  and  talked  to  the  agency?  Did  you  talk  to  anybody 
else  about  buying  this  Indian  land?  A.  Yes;  I  talked  to 
several.  They  didn't  seem  to  know  much  about  it.  Q. 
You  made  as  thorough  an  investigation  as  you  could?  A. 
Yes,  sir.  Q.  Have  you  bought  Indian  land  up  there?  A. 
No.  Q.  Bought  any  since?  A.  No.  Q.  Now,  Jim,  you 
took  chances  and  lost!  A.  I  lost.  Q.  You  wanted  to  be  a 
sport  and  lost,  and  you  want  your  money  back?  A.  Yes^ 
sir." 

These  are  the  admissions  of  the  plaintiff,  and  are 
conclusive. 

This  brings  us  to  the  second  contention,  that  "the 
instructions  of  the  court  were  unfair  to  the  plaintiff." 
The  first  complaint  is  as  to  the  third  instruction,  which 
tells  the  jury  that:  (1)  The  burden  is  on  the  plaintiff 
to  establish  the  agency  of  Jamison  at  the  time  he  paid 
Thim  the  money;  (2)  that  he  paid  the  money  to  Jamison 
If  or  the  use  and  benefit  of  defendant;  and  (3)  that  Jami- 
son acted  within  the  apparent  scope  of  his  authority  in 
receiving  the  money  for  defendant. 

Plaintiff's  principal  objection  to  this  instruction  is 
that  it  is  given  on  the  theory  that  the  money  was  paid  to 
Jamison  as  the  agent  of  defendant,  when,  as  a  matter  of 
fact,   the   defendant   testified   that   he   had   received   the 
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money  from  plaintiff  in  person.  This  action  was  brought 
to  recover  the  money  from  defendant,  on  the  theory  that 
the  money  had  been  paid  to  him  through  his  agent,  Jami- 
son. The  burden  of  proof  would  necessarily  be  on  the 
plaintiff  to  prove  that  fact,  and  the  court  properly  so 
instructed  the  jury,  but,  if  the  defendant  admits  that  the 
money  was  paid  to  him,  how  could  the  instruction  mis- 
lead the  jury,  or  prejudice  the  plaintiff?  The  rule  of 
this  court  on  that  subject  is  laid  down  in  Redua  v.  Matti- 
son,  30  Okla.  720,  121  Pac.  253,  as  follows : 

"An  inaccurate  instruction  which  could  not  have  mis- 
led the  jury  is  not  ground  for  reversal." 

And  in  Roberts  v.  WUkins,  40  Okla.  138,  137  Pac. 
Ill,  this  court  says: 

'Where  it  appears  that,  although  an  instruction  is 
erroneous,  the  jury  was  not  misled  thereby,  the  judg- 
ment will  not  be  disturbed." 

We  cannot  say  that  this  instruction  was  prejudicial 
to  the  plaintiff. 

The  plaintiff  further  contends  that  instruction  No.  5 
was  erroneous  and  prejudicial  to  his  rights.  That  in- 
struction is  as  follows: 

"(5)  If  you  find  from  the  evidence  that  the  $125  in 
question  was  paid  by  plaintiff  to  the  defendant  with  the 
mutual  understanding  that  the  defendant  should  retain 
therefrom  $65  as  the  amount  being  due  him  from  Jami- 
son as  balance  of  the  price  to  be  paid  for  a  tract  sold 
to  Jamison  by  defendant  and  bought  by  plaintiff  from 
Jamison,  and  that  defendant  was  to  pay  the  balance  to 
Jamison,  and  that  $57.50  of  this  sum  represented  a  de- 
posit made  with  the  agency  by  plaintiff  at  the  time  of  the 
acceptance  of  his  bid  for  said  tract,  and  was  afterwards 
returned  to  defendant  by  the  agency  and  is  the  amount 
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tendered  by  defendant  at  the  trial  of  this  case,  then  your 
verdict  should  be  for  the  plaintiff  in  that  amount." 

Plaintiff  contends  that  this  instruction  is  erroneous  in 
two  particulars: 

"(a)  It  is  based  upon  the  hearsay  evidence  of  Jami- 
son";  and  (b)  "it  tells  the  jury  that  the  defendant  ten- 
dered $57.50  at  the  trial  of  the  the  case." 

To  these  objections  it  is  only  necessary  to  say  that 
the  first  was  disposed  of  herein  against  the  contentions  of 
plaintiff,  upon  the  question  of  the  admissibility  of  the 
evidence  referred  to;  and,  as  to  the  second,  we  call  atten- 
tion to  the  fact  that  defendant  makes  the  tender  in  open 
court,  as  shown  by  his  answer.  The  rule  in  regard  to 
the  giving  and  effect  of  instructions  is  well  stated  in  a 
recent  case  in  this  court,  Big  Jack  Mining  Company  v. 
Parkinson,  41  Okla.  125,  137  Pac.  678,  as  follows: 

"Whether,  in  a  given  case,  there  should  be  a  reversal 
for  error  in  giving  an  instruction  depends  quite  as  much 
upon  the  evidence  before  the  jury  to  which  the  instruction 
might  be  applied  as  upon  the  abstract  accuracy  of  the  lan- 
guage of  the  instruction,  and,  so,  if  it  is  apparent  that 
the  language  of  the  instruction,  though  inaccurate,  yet, 
when  applied  to  the  evidence  before  the  jury,  it  could  not 
have  misled  the  jury  to  believe  their  duty  was  different 
from  what  it  actually  was,  the  inaccuracy  can  afford  no 
reason  for  reversal." 

This  case  was  tried  to  a  jury,  the  verdict  approved 
by  the  court,  and  from  a  careful  examination  of  the  rec- 
ord we  are  of  opinion  that  no  prejudicial  error  was  com- 
mitted, and  that  the  verdict  of  the  jury  is  fully  sustained 
by  the  evidence. 

The  judgment  of  the  lower  court  should  be  affirmed* 

By  the  Court :    It  is  so  ordered. 
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CARLISLE  V.  DAWSON. 

No.  5242.     Opinion  Filed  November  2,  1915. 
(152  Pac.  825.) 

APPEAL  AND  ERROR^-PreMotatioD  Below— Instnietioitth-Evideiiee. 

The  only  mode  by  which  exceptions  to  the  admission  or  exclusion 
of  evidence,  or  the  giving  or  refusal  of  instructicnis,  can  be 
pres^ited  to  this  court  for  review,  is  by  filing  a  motion  for  a 
new  trial  in  the  trial  court  under  suIkU vision  8  of  section  5033, 
Rev.  Laws  1910,  and-  by  assigning  as  error  in  this  court  the 
overruling  of  such  motion. 

(Syllabus  by  Rittenhouse,  C.) 

Error  from  District  Court,  Notuata  County; 
T.  L.  Broivn,  Judge. 

Action  by  Charles  D.  Carlisle  against  W.  R.  Dawson. 
Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

C  W.  McVickers  and  Jno.  Rruce  Cox,  for  plaintiff 
in  error. 

W.  D.  Humphrey,  for  defendant  in  error. 

Opinion  by  RITTENHOUSE,  C.  This  is  an  action 
for  damages  for  breach  of  contract  of  sale  of  140  tons  of 
hay,  alleged  to  have  been  bought  of  the  defendant,  W.  R. 
Dawson,  by  Charles  D.  Carlisle,  sole  owner  of  and  doing 
business  as  Carlisle  Commission  Company.  The  right  to 
damages  arises  upon  the  failure  of  the  defendant  to  de- 
liver said  hay.  Trial  was  had  to  a  jury  and  resulted  in 
a  judgment  in  favor  of  the  defendant.  Motion  for  new 
trial  was  filed  and  overruled,  and  the  cause  brought  here 
for  review. 

The  grounds  of  the  motion  for  new  trial  are:  (1) 
That  said  verdict  is  contrary  to  the  evidence;    (2)    that 
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said  verdict  is  contrary  to  the  law  in  the  case;  (3)  that 
said  verdict  is  contrary  to  both  the  law  and  the  evidence* 
These  three  grounds  are,  in  fact,  but  one,  coming  under 
the  sixth  subdivision  of  section  5033,  Rev.  Laws  1910, 
which  reads  as  follows: 

"Sixth.  That  the  verdict,  report  or  decision  is  not 
sustained  by  sufficient  evidence,  or  is  contrary  to  law.'' 

The  plaintiff  assigns  as  error  in  this  court  the  ex- 
clusion of  evidence  as  to  the  market  value  of  the  hay  at 
Kansas  City,  Mo.,  and  also  the  giving  of  certain  instruc- 
tions. Neither  of  these  questions  comes  within  subdivision 
6  of  the  foregoing  section,  but  would  come  under  sub- 
division 8,  which  reads  as  follows:  . 

"Eiifhth.  Error  of  law  occurring  at  the  trial,  and  ex- 
cepted to  by  the  party  making  the  application." 

All  the  questions  presented  by  the  petition  in  error 
occurred  during  the  trial  on  the  admission  of  evidence  and 
the  giving  of  instructions,  and  therefore  the  assignments 
of  error  in  this  court  are  not  available  in  the  absence 
of  a  motion  for  a  new  trial  embracing  the  errors  com- 
plained of  and  decided  by  the  trial  court.  This  question 
is  fully  treated  in  the  case  of  Glaser  et  al.  v.  Glaser  et  al., 
13  Okla.  389,  74  Pac.  944,  wherein  this  court  held  the 
only  mode  by  which  exceptions  to  the  admission  and 
exclusion  of  testimony  could  be  presented  for  review  is 
under  the  eighth  statutory  ground  for  new  trial,  and  in 
the  same  case  it  was  held  that  the  allegation  in  the 
motion  for  a  new  trial  that  the  verdict  of  the  jury  is 
not  sustained  by  sufficient  evidence  and  is  contrary  to 
law  does  not  present  for  review  error  in  giving  or  re- 
fusing instructions. 
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In  the  view  we  take  of  the  case  at  bar,  the  grounds 
contained  in  the  motion  for  a  new  trial  are  not  sufficient 
to  support  the  assignment  of  error  relied  on  in  this  court. 
The  cause  should  therefore  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


GROSSMAN  CO.  v.  WHITE. 

No.  5421.     Opinion  Filed  November  2,  1915. 
(152  Pac.  816.) 

L        REPLEVLN— ^Redelivery    Bond— Custody    of    Prop»ty— Nature. 

Where  property  is  held  by  a  party  under  bond  in  a  replevin 
action,  conditioned  on  the  redelivery  of  the  specific  property,  in 
the  event  he  should  not  prevail  in  the  action,  such  property  is 
to  be  considered  in  custodla  legis,  the  same  as  if  the  actual 
possession  were  with  the  ortit-er. 

2.  TRIAL— Demurrer  to  Evidence.  When  the  evidence,  with  all 
the  inferences  that  can  be  properly  drawn  from  it,  is  insutficient 
to  supiK)rt  a  verdict,  it  is  error  to  overrule  a  demurrer  thereto — 
following  Shawnee  Fire  Ins.  Co.  v.  Thompson  &  Rowell,  30  Okla. 
466.  119  Pac.  985. 

3.  BAILMENT— ''Involuntary  Bailment.''  An  involuntary  bailment 
arises  "by  the  accidental  leaving  of  personal  property  in  the 
possession  of  any  person  without  negligence  on  the  part  of  its 
owner.*' 

4.  SAME— Right  to  Charge  Storage.  An  Involuntary  bailment  is 
gratuitous,  the  bailee  being  entitled  to  no  reward. 

(Syllabus  by  (ialbraith,  C.) 

Error  from  County  Court,  McCurtadn  County; 
E.  E.  Cochran,  Judge. 

Action  by  J.  R.  White  against  the  Grossman  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 
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G.  Earl  Shaffer  and  /.  L.  Barnes,  for  plaintiff  in 
error. 

N.  W.  Gore  and  Drake  &  Drake,  for  defendant  in 
error. 

Opinion  by  GALBRAITH,  C.  This  action  was  origi- 
nally commenced  in  the  justice  of  the  peace  court,  and, 
on  appeal  to  the  county  court,  was  tried  to  the  court 
and  a  jury,  and  a  verdict  returned  for  the  plaintiff. 
To  review  the  judgment  rendered  upon  the  verdict,  the 
cause  has  been  regularly  brought  to  this  court.  The 
action  was  based  upon  a  contract  for  rent  on  a  storeroom, 
the  charging  part  of  the  bill  of  particulars  being  as 
follows : 

"That  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  one  hundred  and  thirty-two  dollars  and  fifty  cents 
($132.50)  for  the  rent  on  a  certain  business  house,  located 
on  the  main  street  of  the  town  of  Idabel,  Okla.,  known  as 
the  J.  R.  White  Building,  for  the  inonths  of  June,  July, 
August  and  September,  1912." 

The  answer  was  a  general  denial.  An  attachment 
order  was  issued  at  the  commencement  of  the  suit,  and 
a  soda  fountain  and  appliances  were  seized  thereunder. 
The  facts,  briefly  stated,  are  as  follows:  White,  the 
defendant  in  error,  was  the  owner  of  a  certain  brick 
storeroom  located  in  the  city  of  Idabel.  This  storeroom, 
prior  to  June  1,  1912,  had  been  under  lease  to  a  party 
who  conducted  a  restaurant  and  soda  fountain  therein. 
The  soda  fountain  and  appliances  had  been  purchased 
from  the  Grossman  Company,  and  title  to  same  was  re- 
tained in  the  vendor  under  the  contract  of  purchase, 
which  was  duly  recorded  in  said  county.  The  restaurant 
keeper  abandoned  the  building  about  June  1,  1912,  but 
before  doing  so  crated  the  soda  fountain  and  appliances 
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ready  for  shipment  and  left  them  in  the  storeroom.  When 
the  agent  of  the  Grossman  Company  called  upon  the 
owner  of  the  building  about  June  15,  1912,  and  demanded 
possession  of  its  property,  the  owner  refused  to  give  up 
possession  unless  he  was  paid  a  month's  rent  in  the  sum 
of  $40,  which  the  restaurant  keeper  owed  him  on  the- 
building.  Payment  was  refused,  and  the  owner  of  the 
building  retained  possession  of  the  soda  fountain  and 
appliances  and  permitted  them  to  remain  in  the  store- 
room for  some  3  or  314  months  thereafter,  when  the 
owner  obtained  possession  thereof  by  an  action  in  re- 
plevin, commenced  in  the  district  court  of  McCurtain 
county.  It  was  after  the  replevin  suit  had  been  insti- 
tuted, and  the  possession  of  the  property  delivered  to  the 
Grossman  Company  under  a  bond  executed  in  that  pro- 
ceeding,  that  the  attachment  order  issued  in  this  case, 
and  the  property  was  seized  thereunder. 

It  is  first  complained  that  the  trial  court  erred  in 
denying  the  motion  to  dissolve  the  attachment,  which 
was  presented  in  the  county  court  when  the  case  was 
called  for  trial;  the  grounds  of  such  motion  being  as 
follows : 

"First,  because  at  the  time  property  in  this  action 
was  seized  it  was  in  the  custody  of  the  law  and  not 
liable  to  attachment  by  the  plaintiff.  Second,  because 
said  property  had  been  delivered  to  this  defendant  in 
an  action  in  replevin  pending  in  the  district  court  of 
McCurtain  county  and  at  the  time  of  its  seizure  was 
being  held  to  wait  the  judgment  of  said  court  in  said 
action." 

The  court  was  in  error  in  denying  this  motion. 
This  court  has  said,  in  Farmers'  State  Bank  of  Arkansas 
City,  Kan.,  v.  Stephenson  et  ai.,  23  Okla.  695,  at  page 
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704,   102  Pac.  992,  995,  in  discussing  the  case  of  Me- 
Kinney  v.  Purcell,  28  Kan.  446: 

"The  Supreme  Court  of  Kansas  held  that  where 
goods  are  replevied  pending  the  action  of  replevin  they 
are  deemed  to  be  in  custodia  legis,  and  not  subject  to 
seizure  on  any  other  process;  that  whilst  the  plaintiff 
by  giving  a  replevin  bond  obtains  possession  of  the 
goods  this  does  not  change  the  fact  that  they  are  st^l 
the  subject-matter  of  litigation,  and  by  legal  fiction  still 
to  be  deemed  in  the  possession  of  the  law.'' 

In  Bohannan  v.  Jennings,  31  Okla.  254,  121  Pac. 
195,  the  syllabus  reads: 

"Where  property  is  held  by  a  party  under  a  Dond 
in  a  replevin  action,  conditioned  on  the  redelivery  of 
the  specific  property,  in  the  event  he  should  not  prevail 
in  the  action,  such  property  is  to  be  considered  in 
cvstodia  legis,  the  same  as  if  the  actual  possession  were 
with  the  officer." 

At  the  conclusion  of  the  plaintiff's  evidence  the 
defendant  demurred  thereto.  This  demurrer  was  over- 
ruled. This  is  assigned  as  error.  The  action,  it  will 
be  ^  recalled,  was  based  upon  a  contract  for  rent  on  a 
building.  The  plaintiff's  evidence  absolutely  failed  to 
show  that  a  rental  contract  had  been  entered  into  be- 
tween the  parties  to  the  action.  In  fact,  it  clearly 
showed  that  the  relation  of  landlord  and  tenant  never 
existed  between  these  parties,  that  the  Grossman  Com- 
pany never  had  possession  of  the  storeroom,  and  that 
the  owner  of  the  building  retained  the  possession  and 
held  the  keys  to  the  building  during  the  entire  period 
for  which  the  rent  is  claimed.  So  there  was  an  entire 
absence  of  evidence  to  support  an  action  for  rent  on  a 
contract,  either  express  or  implied.  The  evidence  was 
not  sufficient  to  support  a  verdict  for  the  plaintiff,  and 
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the  defendant's  demurrer  to  the  evidence  was  well  taken 
and  should  have  been  sustained.  Shavmee  Fire  Ins.  Co. 
V.  Thompson  &  RoweU,  30  Okla.  466,  119  Pac.  985.  The 
most  that  could  be  claimed  for  the  relationship  created 
between  the  parties  to  this  suit,  as  shown  by  the  testi- 
mony, was  that  of  bailor  and  bailee,  and  the  possession 
of  the  Grossman  Company's  property  by  White  was  an 
involuntary  bailment,  as  defined  in  section  1086,  Rev. 
Laws  1910,  which  relationship  arises,  "first,  by  the  acci- 
dental leaving  of  personal  property  in  the  possesion  of 
any  person,  without  negligence  on  the  part  of  its  owner." 
Section  1105,  Rev.  Laws  1910,  provides  that  "an  involun- 
tary bailment  is  gratuitous,  the  bailee  being-  entitled 
to  no  reward." 

When  demand  was  made  upon  the  owner  of  the 
building  for  i)ossession  of  the  property  in  dispute  on 
June  15,  1912,  and  he  refused  to  surrender  possession, 
he  thereafter  was  a  wrongful  holder  thereof,  and  that 
is,  perhaps,  a  sufficient  reason  why  he  would  not  be 
entitled  to  make  claim  for  even  a  reasonable  charge 
for  storage  on  the  property,  while  if  he  were  an  involun- 
tary bailee  he  could  not  claim  anything.  In  no  event 
under  the  facts  of  this  case  can  an  action  on  a  contract 
for  rent  be  maintained. 

Inasmuch  as  there  does  not  seem  to  be  any  theory 
upon  which  the  plaintiff  below  would  be  entitled  to 
recover  on  a  contract  for  rent,  and  for  the  reasons  here- 
inabove set  forth,  we  recommend  that  the  judgment 
below  be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  county  court  to  dismiss  the  same  at  the 
cost  of  the  defendant  in  err#r. 

By  the  Court:     It  is  so  ordered. 
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HOLMES  et  al.  v.  ALEXANDER. 

No.  545S.     ()i)inioii  Filefl  November  2,  1015. 
(152  Pac.  819.) 

1.  APPEAL  AND  ERROR^Revivor— Action  Against  Partnerahip. 

Where,  in  an  action  a^^ainst  a  partnership,  service  is  made  by 
publication  and  the  appearance  is  by  the  partnership  only,  and 
jud^nnent  is  rendere<l  against  the  individuals  composing  the  firm, 
and.  pending  the  appeal,  one  of  the  partners  dies,  held,  a  failure 
to  revive  in  the  name  of  his  i)ersnnal  rrpros'»ntative  is  not  fatal 
to  the  api)eal,  inasmuch  as  the  trial  court  was  without  jurlstlic- 
tion  to  render  an  individual  judgment  against  the  decease<l. 

2.  PARTNERSmP— Action    Agalnst-^Proeess— JudpiM^t     In    an 

action  against  a  imrtnership.  where  servici*  is  made  uiMm  the 
firm  only,  a  judgment  rendere<l  against  the  individuals  com- 
posing the  partnership  is  void  for  th(»  reason  that  it  is  rendered 
against  parties  not  before  the  court. 

3.  PARTNERSmP— Nature— Partners.    A  partnership  is  a  distinct 
entity  from  the  individuals  who  comjios**  it. 

(Syllabus  by  (ialbraith.  C.) 

Error   from    County    Court,    Carter   County; 
W.  F.  Freeman,  Judge. 

Action  by  M.  L.  Alexander  against  Edward  R. 
Holmes  and  Ralph  W.  Holmes,  surviving  partners  of  the 
firm  of  R.  E.  Holmes  &  Sons.  Judgment  for  plaintiff, 
and  defendants  bring  error.     Reversed. 

J.  B.  Moore,  Warner,  Dean,  McLeod  &  Langworthy, 
and  William  E.  Byers,  for  plaintiffs  in  error. 

Cruce  &  Potter,  for  defendant  in  error. 

Opinion  by  GALBRAITH,  C.  This  action  was  orig- 
inally commenced  in  a  justice  of  the  peace  court.  On 
appeal  to  the  county  court  it  was  tried  to  the  court  and 
a  jury,  and  a  verdict  returned  for  the  plaintiff.  Judg- 
ment was  rendered  on   the  verdict  as  follows: 
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"It  is  therefore  ordered,  decreed,  and  adjudgred  by 
the  court  that  M.  L.  Alexander,  the  plaintiff  herein,  do 
have  and  recover  of  and  from  R.  E.  Holmes,  Ralph  W. 
Holmes,  and  Edward  R.  Holmes,  the'  defendants  herein, 
jointly  and  severally,  the  sum  of  $200,  together  with  all 
costs  herein.  To  the  above  judgment  the  defendants  in 
open  court  except." 

A  motion  is  hereby  presented  by  the  defendant  in 
error  to  dismiss  the  appeal  for  the  reason: 

"That  this  court  is  without  jurisdiction  to  hear  and 
determine  this  appeal,  for  the  reason  that  intermediate 
to  final  judgment  and  the  filing  of  the  proceedings  in 
error  in  the  Supreme  Court,  R.  E.  Holmes,  who  was 
one  of  the  party  defendants  below,  and  against  whom  a 
judgment  was  rendered  by  the  court  in  said  cause,  and 
one  of  the  parties  who  prayed  this  appeal,  died,  and  that 
no  revivor  of  said  action  is  shown  by  the  record  therein." 

This  motion  is  well  taken,  provided  the  judgment 
appealed  from  is  valid,  inasmuch  as  it  appears  from  the 
face  thereof  that  it  was  and  is  a  joint  judgment.  Holmes 
et  cU.  V,  DiUard,  40  Okla.  309,  136  Pac.  408.  This  last 
case,  however,  is  distinguished  from  the  case  at  bar,  in 
this:  That  in  the  Dillard  case  the  action  was  prosecuted 
against  the  individuals  composing  the  partnership  of 
R.  E.  Holmes  &  Sons,  and  not  against  the  partnership, 
as  in  this  case,  and  in  that  case  the  individuals  were 
served  with  summons  and  appeared  in  the  trial  court, 
while  in  this  case  the  summons  was  against  R.  E.  Holmes  & 
Sons,  and  the  service  was  made  by  publication  against 
the  partnership,  and  the  appearance  was  by  the  partner- 
ship, and  there  was  neither  service  upon,  nor  appearance 
by,  R.  E.  Holmes.  The  judgment  was  therefore  void  as 
to  him  for  want  of  jurisdiction  in  the  trial  court  to 
render  it.    Sayre  Commission  Co.  et  al.  v.  Keen,  26  Okla* 
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7794,  110  Pac.  775;  Heaton  v.  Schaeffer,  34  Okla.  631, 
126  Pac.  797,  43  L.  R.  A.  (N.  S.)  540.  The  judgment 
being  void  as  to  II.  E.  Holmes,  for  the  reasons  above 
given,  a  failure  to  revive  in  the  name  of  his  personal 
representative  was  not  fatal  to  the  appeal,  and  the  mo- 
tion to  dismiss  should  be  denied. 

There  is,  however,  a  further  sufficient  reason  why 
this  cause  should  be  reversed  and  remanded,  to  wit: 
It  appears  from  the  face  of  the  record  that  the  judgment 
appealed  from  was  void  for  want  of  jurisdiction  in  the 
trial  court  to  render  it,  inasmuch  as  it  was  rendered 
against  parties  who  were  not  properly  before  the  court. 
The    action    was    commenced    against    R.    E.    Holmes    & 

Sons,    a    partnership   composed    of   Holmes    and 

Holmes.     The    garnishment    affidavit,    issued    at 

the  commencement  of  the  action,  alleged  that  R.  E. 
Holmes  &  Sons  were  indebted,  etc.  The  summons  in  the 
case  was  issued  against  R.  E.  Holmes  &  Sons,  and  the 
service  made  by  publication  against  the  partnership. 
The  appearance  in  the  court  below  was  by  R.  E.  Holmes 
&  Sons,  first  by  demurrer  and  then  by  answer.  The 
judgment,  however,  appealed  from  was  rendered  not 
against  the  partnership,  but  against  the  individuals  com- 
posing the  partnership,  to  wit,  R.  E.  Holmes,  Ralph  W. 
Holmes,  and  Edward  R.  Holmes,  jointly  and  severally. 
It  is  said  in  Heaton  v.  Schaeffer,  supra: 

"A  consideration  of  the  statutes  quoted  and  cases 
cited,  together  with  the  case  of  Symms  Grocer  Co,  v. 
Bumham,  Hanna,  Munger  &  Co.,  6  Okla.  618,  52  Pac. 
918,  leads  to  the  conclusion  that  in  this  jurisdiction  a 
partnership  is,  to  some  extent,  a  separate  entity  from 
the  individuals  who  compose  it,  and  that  the  members 
of  a  firm  are  not  directly  liable  upon  a  debt  of  the  part- 
nership, but  their  liability  arises  out  of  their  connection 
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with  the  firm,  and  is  only  traceable  through  the  firm, 
and  must  be  established  by  a  judgment  against  the  firm.'' 

These  individuals  against  whom  judgment  was  ren- 
dered were  not  brought  into  the  case  by  the  service  of 
summons,  nor  did  they  make  a  voluntary  appearance 
therein.  Service  of  summons  was  upon  R.  E.  Holmes  & 
Sons,  as  a  partnership,  the  appearance  in  the  action  was 
by  the  partnership.  The  judgment  was  not  rendered 
against  the  party  in  court,  the  partnership,  but  against 
the  individuals  composing  the  partnership  who  were  not 
in  court.  Therefore  the  court  was  without  jurisdiction 
to  render  this  joint  and  several  judgment  against  these 
individuals  composing  this  partnership,  and  the  judg- 
ment appealed  from  is,  for  that  reason,  void.  Heaton 
V.  Schaeffer,  34  Okla.  631,  126  Pac.  797,  43  L.  R.  A. 
(N.  S.)  540;  Sayer  Commission  Co.  v.  Keen,  26  Okla. 
794,  110  Pac.  775. 

We  therefore  recommend  that'  the  judgment  ap- 
pealed from  be  reversed,  and  the  cause  remanded^  with 
directions  to  grant  a  new  trial. 

By  the  Court:     It  is  so  ordered. 
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WILLIAMS  V.   BALDREY. 

X(».  557:5.     Opinion  File<l  Novemlver  2,  1915. 
(152  Pae.  814.) 

1.  HIGHWAYS— Automobile  Accident— Negligence— Siifficienf>'  of 
Evidence.    The  evidence  is  sullicient  to  sustain  the  verdict. 

2.  DAMAGES— Exemplary  Damagee-^Right  to  Recover— Torts.   To 

authorize  a  jud>auent  for  exemplary  damages,  in  an  action 
sounding  in  tort,  the  proof  must  .show  some  element  of  fraud, 
malice,  or  oppression.  The  act  which  constitutes  the  cause  of 
acticm  must  \ie  actuated  by  or  acvomimnied  with  some  evil  intent, 
or  must  be  the  result  of  such  gross  negligence — such  disregard 
of  another's  right — as  is  deemed  equivalent  to  such  intent. 

3.  SAME — Theorj'  of  Imposing.  Exemplary  damages  are  lmpose<l 
by  the  law  on  the  theory  of  punishment  to  the  offender,  for  the 
general  benefit  of  s<x?iety,  and  as  a  restraint  to  the  transgressor, 
and  are  allowed  only  in  cases  where  malice,  fraud,  oppression, 
or  gross  negligence  enters  Into  the  cause  of  action. 

(Syllabus  by  Brewer,  C.) 

Error  from  District   Court,  Alfalfa  County; 
James  W,  Steen,  Judge. 

Action  by  Reil  Baldrey  against  Burley  Williams. 
Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Titus  &  Talbot,  for  plaintiff  in  error. 

George  W.  Partridge,  for  defendant  in  error. 

Opinion  by  BREWER,  C.  Defendant  in  error, 
Baldrey,  brought  this  suit,  as  plaintiff,  against  Burley 
Williams  to  recover  damages  for  personal  injuries,  and 
for  injury  to  a  buggy  and  harness,  part  of  a  rig  he  was 
driving,  and  alleged  that  said  injuries  were  occasioned 
by  the  defendant,  by  and  through  defendant's  negligence 
in  running  an  automobile  over  the  buggy  in  which  plain- . 
tiff   was   at   the   time    riding.     The    answer   admits    the 
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collision,  but  denies  any  negligence  upon  th^  part  of 
defendant,  and  sets  up  contributory  negligence  on  the 
part  of  plaintiff,  and  also  the  claim  of  settlement.  At 
a  trial  of  the  case,  plaintiff  was  awarded  $50  ^s  actual, 
and  $100  as  exemplary,  damages. 

The  only  points  urged  on  appeal  and  which  are  of 
sufficient  importance  to  require  the  attention  of  the 
court,  are:  (1)  That  the  evidence  is  insufficient  to  sus- 
tain a  verdict  for  actual  damages;  (2)  that  there  is 
neither  pleading  nor  evidence  sufficient  to  warrant  the 
verdict  for  exemplary  damages;  (3)  error  of  the  court  in 
instructing  the  jury  relative  to  defendant's  claim  of 
settlement. 

Treating  the  above  points  in  the  order  in  which 
they  are  mentioned,  we  have  carefully  examined  the 
evidence,  and  are  fully  convinced  that  there  was  evidence 
tending  to  show  negligence  upon  the  part  of  defendant, 
and  it  was  not  error  to  submit  the  issue  to  the  jury. 
Defendant  in  error  has  summarized  the  evidence,  we 
think,  in  a  substantially  accurate  way,  which  is  as  fol- 
lows: 

"I  first  saw  the  automobile  on  the  top  of  the  hill. 
It  was  about  100  yards  away  at  the  time.  Did  not  know 
who  was  driving  it  at  the  time.  The  top  of  the  buggy 
was  down,  but  not  crushed.  I  looked  around  the  side  of 
the  top,  and  saw  the  machine  coming  over  the  hill.  I 
then  made  an  effort  to  turn  out  and  give  them  part 
of  the  road.  All  the  wheels  of  the  buggy  were  past  the 
right  of  the  road  except  one  and  that  about  the  center. 
That  Was  the  wheel  struck  by  the  machine.  The  fender 
in  front  of  the  machine  struck  the  wheel.  The  automo- 
bile was  over  18  inches  to  the  right  of  the  center  of  the 
road.  I  was  on  the  right  side  of  the  road.  I  base  my 
judgment   of  the  speed   of  the   machine   on   machines   I 
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have  seen  running,  and  the  machine  was  coming  about 
as  fast  as  it  would  run.  I  think  it  was  running  about 
30  miles  an  hour.  I  base  my  judgment  upon  having  seen 
different  things  traveling.  It  was  traveling  faster  than 
the  average  freight  train.  I  glanced  back,  saw  the 
automobile  coming,  then  turned  my  attention  to  the 
horse,  and  tried  to  get  him  out  of  the  road.  It  was  15 
or  20  seconds  from  the  time  I  saw  the  automobile  until 
it  struck  me.  It  struck  the  left  hind  wheel  and  broke 
it  and  overturned  the  buggy.  It  did  not  stop  when  it 
struck,  but  went  about  30  or  40  yards,  clear  off  the 
bridge.  He  told  me  he  was  satisfied  that  he  could  have 
stopped  the  car  before  it  hit;  but  he  didn't  do  it.  He 
just  took  off  the  brake  and  put  on  all  the  power  he  had, 
so  as  to  hit  me  and  go  through  so  he  would  not  drag  me. 
He  told  me  that  out  of  his  own  mouth,  before  a  good 
substantial  citizen  there,  that  he  went  through  as  hard 
as  he  could;  he  took  off  the  brake  and  put  on  his  power 
and  went  through  as  hard  as  he  could.  I  did  not  see 
what  the  driver  did.  I  did  not  see  him  touch  the  lever 
or  steering  wheel.  I  did  not  see  him  advance  the  stroke 
or  turn  on  the  gas,  but  I  heard  it.  I  heard  the  running 
of  the  engine,  and  could  tell  that  very  plain  when  it  is 
pulling  and  when  it  ain't — when  it  has  got  power.  I 
knew  just  before  he  struck  it  took  more  power  by  the 
sound.  I  knew  he  intentionally  turned  on  more  power 
for  the  express  purpose  of  hitting  me  harder  than  he 
needed  to  by  what  he  told  me.  That  is  what  he  said. 
There  was  plenty  of  room  for  him  to  have  gone  around 
me.  At  the  time  he  struck  me  I  was  giving  my  atten- 
tion to  the  horse  and  buggy.  When  I  went  out  of  the 
buggy,  I  fell  over  to  the  left.  I  was  on  the  right  side 
of  the  road  and  sitting  on  the  right  side  of  the  buggy. 
It  threw  me  clear  off  the  road,  and  I  fell  behind  the 
automobile." 

Another   witness,    plaintiff's    daughter,    who    was   in 
the  buggy  when  it  was  hit,  says: 
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"Mr.  Williams  was  driving  the  car.  Papa  was 
thrown  clear  over  where  I  fell  and  pas|;  the  center  of  the 
bridge.  He  fell  behind  the  automobile.  It  was  running 
very  fast,  because  the  automobile  had  struck  the  buggy 
and  got  past  before  he'  fell  to  the  bridge.  It  ran  on 
across  the  bridge  to  the  foot  of  the  hill  on  the  other 
side,  about  35  or  40  feet.  He  had  crossed  clear  over  the 
bridge  before  he  got*  stopped.  He  came  back  after  he 
got  stopped.  I  had  a  conversation  with  him.  He  said 
the  oil  had  got  on  the  brakes,  and  that  he  could  not  stop 
the  machine;  that  it  was  an  accident.*' 

Another  witness  testified: 

"A  person  coming  from  the  west  down  that  road 
could  have  observed  a  horse  and  buggy  in  the  public 
highway.  I  am  well  acquainted  with  the  grade  and 
bridge.  The  bridge  is  supposed  to  be  16  feet  wide,  40 
feet  long,  and  10  feet  high  from  the  bottom  of  the 
canyon.  The  grade  afpproaching  the  bridge  on  the  east 
side  is  about  the  width  of  the  bridge,  and  the  same  on 
the  west,  and  gradually  gets  a  little  wider  back.  The 
collision  occurred  on  the  west  side.  The  grade  where  the 
collision  occurred  was  about  the  width  of  the  bridge.  It 
was  sufficient  room  for  this  automobile  to  have  passed.'* . 

If  this  evidence  is  true — and  for  the  purpose  of  our 
inquiry,  it  must  be  assumed  to  be — it  seems  to  us  that 
it  tends  to  show  negligence  upon  the  part  of  defendant^ 
and  that  he  was  careless  of  or  unmindful  of  the  rights 
of  his  fellow  traveler  upon  the  highway.  Indeed,  taking 
this  evidence,  together  with  inferences  properly  to  be 
drawn  therefrom,  it  has  a  tendency  to  prove  that  de- 
fendant was  not  only  negligent,  in  the  sense  that  the 
term  is  usually  employed,  but  that  he  willfully  and 
wantonly  violated  plaintiff's  rights  and  the  duty  the  law 
imposed  upon  him  relative  thereto. 

S--52 
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2.  Under  this  head  it  is  contended  that  the  petition  is 
not  sufficient  in  its  averments  to  raise  the  question  of 
exemplary  damages,  and  therefore  the  necessity  of  in- 
structing upon  same.  The  petition,  among  other  things, 
alleges: 

"  *  *  *  The  defendant,  while  riding  in  one  of 
his  automobiles,  was  proceeding  alon^  said  public  high- 
way as  aforesaid,  and  traveling  in  the  same  direction  as 
this  plaintiff  was  traveling,  and  that  he  was  running  at 
a  high  rate  of  speed,  coming  up  behind  this  plaintiff, 
and  carelessly  and  negligently,  willfully  and  with  wanton 
disregard  for  the  rights  of  the  plaintiff,  ran  up  to  and 
against  this  plaintiff's  said  buggy  from  the  rear  and 
collided  with  said  buggy." 

We  will  not  say  that  this  is  a  model  pleading  on 
this  question,  or  that  it  would  have  withstood  a  demur- 
rer, but  none  was  leveled  at  it;  it  passed  unchallenged. 
The  issue  was  submitted  to  the  jury,  under  an  instruction 
unobjected  to;  and  we  believe  that  in  this  situation  it 
is  sufficient  as  an  averment  to  justify  the  introduction  of 
proof  and  the  submission  of  the  question  to  the  jury, 
especially  when  such  submission  is  not  objected  to.  It 
will  be  noticed  that,  in  addition  to  charging  that  the 
collision  was  the  result  of  carelessness  and  negligence, 
it  also  goes  further,  and  charges  that  it  occurred  "will- 
fully and  with  wanton  disregard  for  the  rights  of  the 
plaintiff,"  through  the  use  of  an  automobile  coming  up 
from  behind  and  running  along  the  highway  at  a  hi^^ 
rate  of  speed.  But  plaintiff  in  error  points  out  that  the  stat^ 
ute  (section  2581,  Rev.  Laws  1910)  permits  exemplary  dam- 
ages only  where  the  party  complained  against  has  "been 
guilty  of  oppression,  fraud  or  malice,  actual  or  pre- 
sumed," and  that  plaintiff  in  his  petition  has  not  used 
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any  of  the  essential  statutory  words.  This  statute  haa 
come  under  review  a  number  of  times,  and  it  has  been, 
held  to  be  substantially  but  a  reiteration  of  the  common 
law  on  the  subject.  Hobbs  v.  Smith  et  al.,  27  Okla. 
830,  115  Pac.  847,  34  L.  R.  A.  (N.  S.)  697.  See,  also^ 
this  case,  page  839,  and  authorities  cited  as  to  sufficiency 
of  the  petition. 

In  a  later  case  of  Western  U.  Tel.  Co.  v.  Reeves,  34 
Okla.  468,  126  Pac.  216,  Commissioner  (now  Justice) 
Sharp  has  gone  ii^to  a  lengthy  discussion  of  the  question 
of  exemplary  damages,  and  what  conduct  upon  the  part 
of  a  defendant  will  justify  their  assessment.  He  has 
collected  many  authorities  thereon,  which  we  will  not 
again  set  out,  and  from  them  has  arrived  at  and  de- 
clared, as  shown  in  the  syllabus  in  that  case,  the  fol- 
lowing rule: 

"To  authorize  a  judgment  for  exemplary  damages,. 
in  an  action  sounding  in  tort,  the  proof  must  show  some 
element  of  fraud,  malice,  or  oppression.  The  act  which 
constitutes  the  cause  of  action  must  be  actuated  by  or 
accompanied  with  some  evil  intent,  or  must  be  the  result 
of  such  gross  negligence — such  disregard  of  another'* 
righ^as  is  deemed  equivalent  to  such  intent." 

In  St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Freeland,  39  Okla. 
60,  134  Pac.  47,  it  is  held: 

"Exemplary  damages  can  be  awarded  only  in  casea 
where  the  defendant  is  actuated  by  fraud  or  malice,  or 
is  guilty  of  such  gross  negligence  as  indicates  a  recklesa 
disregard  for  the  rights  of  others." 

In  Rhyne  et  al.  v.  Turley,  37  Okla.  159,  131  Pac. 
695,  the  theory  upon  which  exemplary  damages  are  al- 
lowed is  thus  stated: 


Digitized  byLjOOQlC 


132     SUPREME  COURT  OF  OKLAHOMA. 


Williams   v.    Haldrcy. 


"Exemplary  damages  are  imposed  by  the  law  on 
the  theory  of  punishment  to  the  offender,  for  the  general 
benefit  of  society,  and  as  a  restraint  to  the  transgressor, 
and  are  allowed  only  in  cases  where  malice,  fraud,  op- 
pression, or  gross  negligence  enter  into  the  cause  of 
action." 

In  the  light  of  these  decisions,  we  believe  the  peti- 
tion, being  unchallenged  in  any  way,  was  sufficient  to 
raise  the  question,  and  we  believe  there  was  some  evi- 
dence, slight  though  it  may  be,  tending  to  prove  the 
issue,  and  that  therefore  the  court  did  not  err  in  sub- 
mitting the  same  to  the  jury. 

3.  Complaint  is  made  that  the  court  erred  in  giving 
a  certain  instruction  number  12,  the  same  dealing  with 
the  question  of  settlement  as  raised  in  the  answer;  but 
we  have  examined  the  evidence  in  this  case,  and  havA 
no  doubt  that  it  utterly  failed  to  prove  a  settlement. 
There  was  some  talk  between  the  *  parties  as  to  paying 
for  the  damage  done  to  the  buggy,  which  did  not  belong 
to  plaintiff,  and  there  is  some  evidence  that  defendant 
paid  the  repair  bill  on  the  buggy.  But  there  is  not  the 
slightest  evidence  that  there  was  any  settlement,  (^  any 
agreement  whatever  between  the  parties  regarding  dam- 
ages to  plaintiff  for  his  physical  injuries.  Therefore  the 
the  court  should  have  refused  to  instruct  the  jury  on 
this  issue.  If,  in  doing  so,  the  court  fell  into  erroneous 
and  inaccurate  statements,  still  the  instruction  on  the 
subject  was  more  favorable  to  the  plaintiff  in  error  than  he 
had  a  right  to  expect. 

The  other  points  raised  in  the  brief  are  neither  of 
sufficient  importance  nor  merit  to  justify  mentioning  in 
detail. 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  133 


Chastnln  et  al.  v.  Pender  et  al. 


We  think  defendant  had  a  fair  trial,  and  got  off 
light,  and  that  the  judgment  should  be  in  all  things 
affirmed. 


By  the  Court:     It  is  so  ordered. 


CHASTAIN  et  al  v.  PENDER  et  al. 

No.  5631.     Opinion  Filed  Noveml)er  2,  1915. 
(152  Pac.  833.) 

1.  EXECUTORS  AND  ADMIMSTRAT0R»--8ale  of  Estate— 
Validity — Husband  and  Wife.  The  administrator  of  an  estate 
cannot  legally  sell  the  same  to  his  wife. 

2.  SAME— Right  to  Purchase— Heirs— Wife  of  Administrator.   The 

statutes  of  this  state  prohibit  an  a<lministrator  of  an  estate  from 
selling  the  same  to  his  wife,  even  th(mgh  she  he  one  of  the  heirs 
to  the  estate. 

3.  SAME — ^Validation  of  Deed.  A  pur<*hase  of  real  estate  by  the 
wife  of  an  administrator,  at  the  administrator's  sale,  is  held 
to  he  void  as  against  the  heirs  of  the  estate.  But  such  a  deed 
may  l>e  made  effective,  as  against  the  heirs,  by  ratification, 
estoppel,  or  limitation ;  and,  where  this  cKrurs,  the  title  does  not 
pass  by  virtue  of  the  original  trau.saction.  but  passes  by  virtue 
of  the  ratification,  or  is  founded  on  estoppel,  or  is  set  at  rest  by 
the  lapse  of  time. 

4.  SAME— Setthig  Aside  Sale— Refunding  of  Money  Paid.    C>n  the 

Slotting  aside  of  a  purchase  by  the  wife  of  the  administrator,  if 
it  should  develop  at  the  trial  that  she  and  the  administrator 
have  acted  in  good  faith  in  making  said  purchase,  and  have 
taken  no  unfair  advantage  therein,  that  the  transaction  was  free 
from  fraud,  and  that  the  proceeds  of  .said  sale  have  been  ex- 
pended in  defraying  the  necessary  expenses  of  the  administration, 
or  in  irnying  the  legal  and  enforceable  Indebtedness  against  the 
estate,  then  she  should  have  the  purchase  money  refunded  to  her. 

(Syllabus  by  Mathews,  C.) 

Error  from  Superior   Court,   Tvlsa  County; 
M.  A.  Breckenridae,  Judge. 
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Ghastain  et  al,  v.  Pender  et  al. 

Action  by  Beulah  Pender  and  others  against  Edward 
Ghastain  and  another.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.     Reversed  and  remanded. 

H.  B.  Schaeffer  and  Jno.  F.  Kerrigan^  for  plaintiffs 
in  error. 

A.  J,  Biddison  and  Harry  Campbell,  for  defendants 
in  error. 

Opinion  by  MATHEWS,  C.  The  parties  will  be 
designated  here  as  in  the  court  below.  On  January  11, 
1910,  the  plaintiff,  Beulah  Pender,  filed  an  action  in 
ejectment  against  Edward  Ghastain,  Nevada  Ghastain, 
Nick  Eaton,  Leonora  Eaton,  and  Ghester  Eaton,  a  minor, 
seeking  to  obtain  possession  of  certain  realty.  It  appears 
from  the  record,  as  disclosed  by  the  pleadings,  that  on 
March  3,  1907,  Sarah  J.  Eaton  died,  seised  of  the  realty 
in  controversy.  On  December  16,  1908,  one  S.  G.  Pen- 
der, the  husband  of  Beulah  Pender,  was  appointed  ad- 
ministrator of  the  estate,  and  on  the  3d  day  of  ,^une, 
1909,  the  said  administrator,  under  an  order  of  the 
probate  court,  sold  the  realty  to  plaintiff,  Beulah  Pender, 
at  private  sale  for  $350.  The  said  Beulah  Pender  and 
all  of  the  defendants  were  children  of  the  said  Sarah 
J.  Eaton,  except  Edward  Ghastain,  who  is  the  husband 
of  Nevada  Ghastain.  The  said  sale  was  approved  by 
the  said  probate  court,  and  the  deed  duly  executed  by 
the  said  administrator  conveying  said  premises  to  plain- 
tiff, Beulah  Pender.  Defendants  answered  plaintiffs' 
petition,  setting  out  several  grounds  of  defense;  but,  as 
we  view  this  case,  it  will  be  necessary  to  consider 
but  one  of  the  same.  Defendants  attack  the  adminis- 
trator's deed  to  said  property  upon  the  ground  that  the 
administrator,  being  the  husband  of  Beulah  Pender,  the 
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purchaser,  could  not  legally  sell  the  same  to  his  wife, 
and  that  said  deed,  on  this  account,  was  void  and  in- 
effectual to  pass  the  title  to  the  said  Beulah  Pender. 
Having  filed  their  answer,  the  court,  upon  motion  of 
plaintiffs,  rendered  judgment  for  plaintiffs  upon  the 
pleadings.  From  this  action  of  the  court  in  rendering 
judgment  upon  the  pleadings,  the  defendants  Nevada 
Chastain  and  Edward  Chastain  appealed,  and  have  as- 
signed error  based  on  the  aforesaid  proposition  that  a  sale 
by  an  administrator  to  his  wife  is  void.  In  answer  to  this 
contention  of  defendants,-  the  plaintiffs  urge  that  the 
administrator  sold  the  land  of  plaintiff  Beulah  Pender's 
nwther,  in  which  she  had  an  heir's  interest,  and  that 
she  had  a  right  to  protect  that  interest  by  bidding 
thereon  at  the  sale  so  as  to  make  the  land  bring  what 
she  thought  its  value  was,  and  even  to  purchase  it,  if 
she  was  willing  to  bid  higher  for  the  land  than  others. 

We  find  the  usual  wide  diversity  of  judicial  opinions 
from  the  various  states  of  the  Union  upon  every  legal 
phase  presented  in  the  case  at  bar. 

1.  As  to  the  first  proposition  presented,  whether 
the  husband  administrator  can  sell  the  estate  to  his  wife, 
we  need  look  no  further  than  the  well-considered  opinion 
of  Burton  v.  Compton,  50  Okla.  365,  150  Pac.  1080, 
where  we  find  this  question  answered  in  the  negative. 
We  quote  therefrom: 

"The  first  proposition  is  before  this  court  for  the 
first  time.  Yet  it  is  an  old  question,  and  has  been  passed 
upon  repeatedly.  And  as  far  as  we  know,  Indiana  ptands 
alone  in  upholding  such  deeds.  In  1781,  long  before 
there  was  any  statute  upon  the  subject,  Lord  Chancellor 
Thurlow  of  England,  in  Fox  v,  Mackreth,  2  Leading 
Cases   in   Equity    (White  and   Tudor)    722,   held:     'That 
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trustees  expose  themselves  to  great  peril  In  allowing 
their  own  relatives  to  intervene  in  any  manner  connected 
with  the  execution  of  the  trust;  for  the  suspicion  which 
that,  circumstance  is  calculated  to  excite,  where  there  Is 
any  other  fact  to  confirm  it,  is  one  which  it  would  re- 
quire a  very  strong  case  to  remove.'  And  he  says,  in 
substance,  that  the  rule  rests  upon  public  policy,  and 
such  a  purchase  will  not  be  permitted  in  any  case,  how- 
ever honest  the  circumstances,  for  the  general  interest 
of  public  justice  requires  it  to  be  destroyed  in  every 
instance,  and  that:  'From  general  policy  and  not  from 
any  peculiar  imputation  of  fraud,  a  trustee  shall  remain 
a  trustee  to  all  intents  and  purposes.'  And  our  statute 
(section  6409,  Rev.  Laws  1910)  says:  *No  executor  or 
administrator  must  directly  or  indirectly,  purchase  any 
property  of  the  estate  he  represents,  nor  must  he  be  in- 
terested in  any  sale.' 

"But  the  defendant  (plaintiff  in  error)  insists  that 
this  transaction  was  free  from  fraud,  and  that  the  price 
paid  was  adequate.  That  might  all  be  true  in  this  par- 
ticular case,  but  the  law  looks  beyond  the  circumstances 
of  any  individual  case;  for,  as  said  in  Frazier  v.  Jeakins, 
64  Kan.  615,  68  Pac.  24,  57  L.  R.  A.  575:  'The  oppor- 
tunities which  are  open  to  an  unfaithful  trustee  to  ad- 
vantage himself  out  of  the  trust  estate  are  so  many  and 
so  tempting,  and  the  condition  of  the  beneficiary  in  the 
trust  ordinarily  so  helpless  and  confiding  that  the  law 
gives  warning  in  advance  against  all  transactions  out 
of  which  it  is  possible  for  the  former  to  make  gain  at 
the  expense  of  the  latter.'  And  for  this  reason  the 
Legislature  has  fixed  this  statutory  rule  which  removes 
both  the  temptation  and  opportunity  to  do  wrong.  And 
the  courts  can  make  no  distinction  in  the  application  of 
the  rule  between  the  honest  and  the  dishonest.  And 
whether  the  transaction  be  free  from  fraud  or  not  is 
immaterial  to  the  issue  in  the  case.  It  is  a  trarisaction 
prohibited  by  the  statute  and  condemned  by  public  policy. 
And  the  fact  that  the  common-law  disabilities  of  the  wife 
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have  been  removed,  and  under  our  statutes  she  is  a 
feme  sole  and  can  buy  and  sell  in  her  own  name,  does 
not,  by  any  means,  divorce  the  mutual  interest  she  and 
her  husband  have  in  each  other's  property.  In  case  of 
the  death  of  the  one,  the  other  would  inherit  not  less 
than  one-third  of  his  or  her  estate.  And  it  would  be 
strange  indeed  if  this  alone  did  not  lead  them  to  do  all 
in  their  power  to  enhance  the  pecuniary  interests  of  each 
other.  And  where  tiie  wife  purchases  the  property  of 
her  hi»3band's  cestui  que  trust,  to  say  that  the  husband 
is  not  interested  in  that  sale,  and  has  not  directly  nor 
indirectly  purchased  the  property  of  that  estate,  seems 
to  us  to  be  absurd.  Besides,  as  well  said  in  Tyler  v. 
Sanborn,  128  111.  136,  21  N.  E.  193,  4  L.  R.  A.  218,  15 
Am.  St.  Rep.  97 : '  'There  is,  moreover,  apart  from  this 
pecuniary  interest,  an  intimacy  of  relation  and  affection 
between  husband  and  wife,  and  of  mutual  influence  of 
the  one  upon  the  other  for  their  common  welfare  and 
happiness,  that  is  adsolutely  inconsistent  with  the  fdea 
that  the  husband  can  occupy  a  disinterested  position  as 
between  his  wife  and  a  stranger  in  a  business  transac- 
tion. He  may,  by  reason  of  his  great  integrity,  be  just 
in  such  a  transaction,  but,  unless  his  marital  relations 
be  perverted,  he  cannot  feel  disinterested;  and  it  is 
precisely  because  of  this  feeling  of  interest  that  the  law 
forbids  that  he  shall  act  for  himself  in  a  transaction 
with  his  principal.  It  is  believed  to  be  within  general 
observation  and  exi)erience  that  he  who  will  violate  a 
trust  for  his  own  pecuniary  profit  will  not  hesitate  to  do 
it,  under  like  circumstances,  for  the  pecuniary  profit  of 
his  wife.'  And  for  that  reason  the  law  forbids  a  trustee 
to  put  himself  in  a  position  where  either  his  integrity 
may  be  questioned,  or  his  inclination  to  dishonesty  may 
be  indulged.  The  sale  by  the  guardian  to  his  wife  was 
forbidden,  and  the  deed  is  therefore  void,  because  it 
lacks  both  the  sanction  and  the  authority  of  the  law. 
The  relationship  of  guardian  and  ward  is  purely  a 
creation  of  the  statute.  And  the  acts  of  a  guardian  are 
solely  dependent  upon  statutory  authority  for  their  val- 
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idity;  and  acts  which  are  prohibited  by  the  statute,  or 
which  are  performed  by  a  guardian  without  statutory 
authority,  are  void,  and  of  no  more  binding  force  or 
validity  than  would  be  the  act  of  a  mere  intermeddler 
or  stranger." 

For  further  authorities  see  that  case. 

2.  Plaintiffs  next  contend  that,  as  Beulah  Pender 
was  one  of  the  heirs  to  the  estate,  she  had  the  right  to 
become  the  purchaser  in  order  to  protect  her  own  in- 
terest. There  are  a  respectable  line  of  authorities  that 
support  this  contention;  but,  in  the  face  of  our  statute 
(section  6409,  Rev.  Laws  1910)  which  directly  and  posi- 
tively forbids  it  and  makes  no  exception  to  the  rule, 
even  in  the  case  of  one  who  has  an  interest  in  the  prop- 
erty to  protect,  as  in  the  case  at  bar,  recognizing  the 
wise  provision  of  this  law,  we  do  not  feel  that  we  are 
authorized  to  read  into  the  same  the  exception  thereto 
which  plaintiffs  here  insist  upon.  We  admit  that  there 
may  be  individual  instances  where  the  law  may  work 
a  hardship  and  injustice  upon  parties  who  have  acted 
in  good  faith  and  dealt  fairly  in  the  transaction,  but 
rather  than  lay  down  a  rule  that  might  open  up  a  'field 
of  fraud  and  give  an  opportunity  to  designing  persons 
to  plunder  and  exploit  trust  estates,  we  deem  it  wise 
to  let  the  door  remain  closed  and  the  statute  unqualified. 

The  case  of  Frazier  v.  Jeakins,  64  Kan.  615,  68  Pac. 
24,  57  L.  R.  A.  575,  by  Chief  Justice  Doster,  is  a  judicial 
opinion  of  unusual  strength  and  merit,  is  based  upon  a 
statute  identical  with  ours,  and  is  decisive  of  every  ques- 
tion raised  in  the  case  at  bar,  being  almost  a  blanket 
case,  but  the  equities  in  that  case  were  much  stronger 
in  favor  of  the  losing  party  than  they  are  to  the  plaintiff 
here.    In  that  case  the  owner  of  a  tract  of  land  died, 
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leaving  as  heirs  several  children,  one  of  whom  was  a 
minor.  The  party  who  was  appointed  guardian  of  the 
minor,  having  purchased  the  interest  of  the  adult  heirs 
in  the  land,  obtained  from  the  probate  court  an  order 
to  sell  the  minor's  interest  to  pay  the  cost  of  the  minor's 
maintenance,  and  sold  the  same  at  private  sale  to  her 
husband.  Three  years  afterwards,  the  entire  tract  was 
sold  to  a  third  party,  who  had  no  knowledge  of  the  re- 
lationship of  the  parties  except  as  disclosed  by  the  deed. 
In  an  action  in  ejectment  brought  by  the  said  minor, 
after  reaching  majority,  the  court  treated  the  sale  as 
made  for  a  fair  consideration  and  free  from  fraud  in 
fact,  but  nevertheless  hdd  the  guardian's  deed  void. 

8.  Here  the  question  naturally  recurs.  Is  the 
deed  under  consideration  in  the  case  at  bar  void,  or  void- 
able?   18  Cyc.  828,  says: 

"A  purchase  by  an  executor  or  administrator  at  his 
own  sale  is  usually  held  to  be  not  void,  but  merely  void- 
able at  the  option  of  those  interested,  but  where  the 
transaction  is  tainted  with  actual  fraud,  it  is  void." 

Also  18  Cyc.  771: 

"A  purchase  of  property  of  the  estate  by  an  executor 
or  administrator  at  a  sale  under  order  of  court,  while 
universally  considered  to  be  highly  improper,  is  usually 
lield  to  be  merely  voidable  at  the  election  of  the  persons 
interested,  and  not  void." 

In  the  case  of  Burton  v.  Camptan,  supra,  such  a 
deed  is  held  absolutely  void  and  subject  to  collateral 
attack. 

In  our  opinion  the  status  of  such  a  deed  as  the  one 
under  consideration,  as  well  as  the  manner  in  which  it 
may  be  attacked,  is  clearly  and  lucidly  laid  down  in  the 
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case   of  Frazier  v.  Jeahins,  supra,   and  we  can   do   no 
better  than  quote  therefrom  at  lengrth: 

"Was  the  sale  void  in  the  sense  that  it  was  subject 
to  collateral  attack?  Our  judgment  is  that  it  was.  * 
*  *  We  do  not  understand  that  courts  by  their  use  of 
the  term  'void'  always  mean  that  utter  negativeness 
which  is  the  equivalent  of  non-existence,  but  they  more 
often  mean  that  which,  relatively  to  persons,  circum- 
stances, conditions,  or  forms  of  action,  may  be  treated  as 
though  it  were  non-existent.  In  this  latter  sense  there 
is  little  distinction  between  it  and  the  word  Voidable.' 
Really,  as  often  used  in  the  law,  there  is  an  interchange- 
ability  of  meaning  between  the  two  words.  ♦  ♦  ♦ 
Therefore,  in  order  to  characterize  the  guardian's  sale 
and  deed  as  'void'  in  the  sense  in  which  that  word  is 
most  frequently  used  in  the  law,  it  is  not  necessary  to 
regard  them  as  inexistent.  They  have  a  form  of  exist- 
ence and,  under  certain  circumstances,  they  may  be  al- 
lowed or  may  acquire  the  substance  of  existence.  The 
plaintiff  in  this  case  might  have  ratified  them  by  ex- 
press act  or  deed;  she  might  have  estopped  herself  by 
some  course  of  conduct  to  question  their  validity,  or  she 
might  have  allowed  lapse  of  time  to  bar  her  right  to 
recover  on  the  score  of  their  invalidity;  but  until,  by 
ratification,  estoppel,  or  limitation,  she  has  given  effect 
to  them,  she  is  privileged  to  treat  tftem  as  void  and  of  no 
effect.  As  to  her,  they  are  void  and  of  no  effect  because 
they  failed  to  pass  the  title  to  her  land.  In  order  to 
characterize  an  act  or  transaction  as  void,  it  is  not  neces- 
sary that  it  should  be  a  nullity  as  to  everybody  and  for 
all  time  and  under  all  circumstances.  If  the  act  or 
transaction  failed  to  deprive  interested  persons  of  their 
rights  or  titles,  failed  to  confer  them  on  some  one  else, 
the  act  or  transaction  is  void  as  to  such  persons.  If  the 
act  or  transaction  requires  ratification,  estoppel,  or  lim- 
itation to  transfer  the  right  or  title,  it  is  void  until  the 
ratification  has  been  made,  the  estoppel  has  occurred,  or 
the  time  has  elapsed,  and  even  then  the  right  or  title 
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does  not  pass  by  virtue  of  the  original  act  or  transaction, 
but  passes  by  virtue  of  the  ratification,  or  is  founded 
on  the  estoppel,  or  is  set  at  rest  by  the  lapse  of  time. 
The  authorities  seem  to  us  strong  and  convincing  that 
ejectment,  although  a  collateral  proceeding,  will  lie  to 
recover  a  title  claimed  under  a  trustee's  sale  to  himself, 
or  in  effect  to  himself,  as  in  this  case." 

4.  We  are  brought  to  consider  finally  whether  or 
not,  in  the  cancellation  of  a  deed  as  in  the  case  at 
bar,  the  party  who  has  invested  in  the  deed  should  have 
his  money  refunded  as  one  of  the  conditions  of  the  can- 
cellation. It  appears  that  no  definite  rule  has  been  laid 
down,  but  that  each  individual  case  should  be  decided 
on  its  own  merits.  On  the  setting  aside  of  a  purchase 
by  the  representative  at  his  own  sale,  it  is  the  duty  of 
the  court  to  adjust  the  equities  between  the  parties.  18 
Cyc.  340.  While  the  law  permits  a  minor  to  avoid  such 
voidable  sales  upon  reasonable  application,  he  is  re- 
quired to  do  equity  as  a  condition  precedent  to  relief. 
He  cannot  receive  the  benefits  of  a  sale  and  also  repudi- 
ate same.  If  he  repudiates  the  sale,  he  must  offer  to 
restore  whatever  benefits  he  may  have  derived  from  said 
sale.  Bank  of  Wetumpka  v.  Walkley,  169  Ala.  648,  53 
South.  830. 

Upon  the  remanding  of  this  case,  if  it  should  develop 
at  the  trial  that  plaintiff,  Beulah  Pender,  acted  in  good 
faith  in  making  the  purchase  of  the  land  in  controversy, 
and  has  taken  no  unfair  advantage  therein,  that  the 
transaction  was  free  from  fraud,  and  that  the  proceeds 
of  said  sale  have  in  fact  been  expended  in  defraying  the 
necessary  expenses  of  the  administration,  or  in  paying 
the  legal  and  enforceable  indebtedness  against  the  estate, 
then  she  should  have  the  same  refunded,  but  at  the  same 
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time  accounting  for  all   property  or  rents  coming  into 
plaintiffs'  hands  by  virtue  of  said  transaction. 

The  case  should  be  reversed  and  remanded,  with 
instructions  to  .the  trial  court  to  proceed  in  accordance 
i¥ith  this  opinion. 

By  the  Court:    It  is  so  ordered. 


SHAWACRE    V.   MORRIS. 

No.  5665.    Opinion  Filed  November  2,  1916. 

(152  Pac.  835.) 

L  APPEAL  AND  ERROR— Pre«entaHoii—Iii8tnietioiL  This  court 
will  not  review  an  instruction  given  on  the  trial  of  a  cause, 
unless  the  instruction  is  excepted  to  at  the  trial,  and  exceptioa 
made  to. appear  ot  record,  and  the  objection  pointed  out  in  the 
trial  court  by  motion  for  new  trial. 

t.        APPEAL    AND    ERROR  —  Inslmietioiis  —  Objection  —  Waiver. 

Where  no  objections  or  exceptions  are  taken  to  instructions  given 
by  the  court  at  the  trial,  nor  the  giving  of  such  instructioni 
assigned  as  error  in  the  motion  for  new  trial,  all  objections  to 
the  law  laid  down  therein  will  be  waived,  and  counsel  will  be 
presumed  to  have  consented  to  and  adopted  said  Instructions  as 
the  law  of  the  case,  and  applicable  to  the  facts  as  proven  by  the 
evidence. 

(Syllabus  by  Robberts,  C.) 

.Error  from  District  Court,  Lincoln  County; 
Chas.  B.  Wilson,  Judge. 

-Action  by  Oscar  Morris  against  George  D.  Shawacre. 
Judgment  for  plaintiff,  and  defendant  brings  error. 
>Affirmed. 

Emery  A.  Foster,  for  plaintiff  in  error. 

Rittenhouse  &  Rittenhouse,  for  defendant  in  error. 
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Opinion  by  ROBBERTS,  C.  This  case  was  com- 
menced in  the  district  court  of  Lincoln  county,  and  ia 
an  action  to  recover  damages  for  the  wrongful  conversion 
of  personal  property,  caused  to  be  levied  on  by  an  execu- 
tion issued  by  a  justice  of  the  peace,  on  a  judgment  in 
favor  of  plaintiff  in  error,  and  against  the  defendant  in 
error.  The  pertinent  allegations  of  the  petition  are  as 
follows : 

"That  the  defendant,  George  D.  Sh^wacre,  had,  pre- 
vious to  the  25th  day  of  October,  1911,  secured  a  judg- 
ment against  this  plaintiff,  Oscar  Morris,  in  the  justice 
court  of  Ira  Bean,  in  the  town  of  Meeker,  Lincoln  county^ 
Okla.,  for  the  sum  of  $22.60,  and  cost  of  suit.  And  that 
thereafter,  and  on  or  about  the  25th  day  of  October, 
1911,  the  said  Ira  Bean,  at  the  instance  of  the  said 
George  D.  Shawacre,  issued  execution  in  said  action,  and 
appointed  W.  H.  Kinsey  as  special  constable  to  levy  said 
execution  upon  the  two-thirds  interest  of  this  plaintiff, 
Oscar  Morris,  in  and  to  a  certain  gasoline  engine  and 
saw.  Plaintiff  further  states  that  said  property,  so  taken 
under  execution  and  belonging  to  this  plaintiff,  was  by 
law  exempt  from  sale  under  execution.  Wherefore 
plaintiff  prays  judgment  against  the  defendant  in  the 
sum  of  $850,  with  interest  at  6  per  cent,  per  annum  from 
the  date  of  judgment,  together  with  $150  attorney's  fees- 
and  the  cost  of  suit." 

A  demurrer  to  plaintiff's  petition  was  filed,  and 
overruled  by  the  court,  but  no  exceptions  taken.  To  the. 
petition,  the  defendant  answered  as  follows: 

"Comes  now  the  above-named  George  Shawacre; 
defendant,  and  for  answer  to  plaintiff's  amended  and 
supplemental  petition  on  file  in  the  above-entitled  cause 
denies  each  and  every  allegation  therein  contained,  save 
and  except  what  is  hereinafter  specifically  admitted. 

"Defendant  admits  that  he  had  a  valid  subsisting 
judgment  against  Oscar  Morris  (plaintiff  in  this  action) 
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in  justice  court,  for  the  town  of  Meeker,  Lincoln  county, 
Okla.,  on  and  previous  to  October  25,  1911,  and  admits 
that  execution  was  issued  thereon  on  or  about  the  said 
25th  day  of  October,  1911,  by  Ira  Bean,  justice  of  the 
peace;  but  defendant  denies  that  said  execution  was 
Issued  at  the  instance  of  defendant,  but  defendant  al- 
leges that  said  execution  was  issued  in  accordance  with 
and  under  the  statutes  of  Oklahoma,  in  such  case  made 
and  provided;  that  more  than  ten  days  had  elapsed  be- 
tween the  date  of  said  judgment  and  the  date  of  said 
execution. 

"Defendant  denies  that  said  execution  was  levied 
and  sale  made  at  the  instance  or  request  of  defendant, 
and  alleges  that  the  same  was  done  only  by  authority 
of  and  in  accordance  with  the  statutes  of  Oklahoma. 

"Defendant  denies  that  he  had  possession  of  the 
T)roperty  described  in  the  plaintiff's  amended  petition  at 
any  time,  and  denies  that  he  deprived  plaintiff  of  same 
unlawfully  or  otherwise. 

"Defendant  denies  that  he  deprived  said  plaintiff 
from  the  use  of  said  property,  and  denies  that  he  took 
the  same,  or  converted  the  same  to  his  own  use,  or  at 
all;  denies  that  demand  was  made  upon  him  for  said 
property  after  the  alleged  sale,  or  at  all. 

"Defendant  denies  all  and  singular  the  allegations 
of  plaintiff's  amended  and  supplemental  petition,  save 
what  has  been  hereinbefore  specifically  admitted." 

The  case  was  tried  to  a  jury,  and  verdict  returned 
"against  the  defendant  for  damages  in  the  ^um  of  $160, 
and  exemplary  damages  in  the  sum  of  $100,  amounting 
in  the  aggregate  to  the  sum  of  $260.  Defendant  brings 
error. 

While  the  assignments  of  error  are  not  specifically 
and   distinctly  made,   we   gather  from  the  argument  in 
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the  brief  of  plaintiff  in  error  that  he  bases  his  srrounds 
for  reversal  upon  the  proposition  that  the  property  sold 
was  not  exempt  from  execution  for  the  reasons:  (1) 
It  was  not  within  the  general  class  of  exempt  property; 
and  (2)  it  was  partnership  property.  The  pertinent 
questions  of  law  involved  in  the  case  are  included  in  the 
following  instructions,  which  were  given  by  the  court: 

"(5)  One  who  takes  the  property. of  his  judgment 
debtor  under  a  writ  of  execution,  when  the  property  so 
taken  is  exempt  from  sale  under  execution  by  the  laws 
of  the  state  in  which  said  property  is  taken,  and  who 
procures  the  same  to  be  sold  under  said  execution  when 
he  has  notice  of  the  fact  that  said  property  is  exempt 
from  such  forced  sale,  and  that  the  owner  thereof  claims 
his  right  of  exemption  therefrom,  and  appropriates  the 
proceeds  of  such  sale  to  the  satisfaction  of  his  judgment 
against  the  property  of  the  person  whose  property  is  so 
taken,  is  guilty  of  the  wrongful  conversion  of  the  prop- 
erty of  his  judgment  debtor,  and  is  liable  to  such  judg- 
ment debtor  for  damages  for  such  wrongful  taking  and 
conversion. 

"(6)  If  you  are  satisfied  from  a  preponderance  of 
the  evidence  in  this  case  that  the  plaintiff,  Oscar  Morris, 
was,  at  the  time  his  property  was  sold  at  constable  sale, 
the  head  of  a  family  and  entitled  to  exemption  under  the 
statute  as  such;  and  if  you  further  find  from  a  prepond- 
erance of  the  evidence  in  this  case  that  the  gasoline 
engine  and  saw  described  in  his  petition  and  testified 
about  in  the  trial  of  this  cause  were  tools  used  by  him 
in  his  trade  as  a  woodcutter,  and  that  he  did  engage  in 
the  trade  of  woodcutter  as  a  means  of  livelihood;  and 
if  you  further  find  from  a  preponderance  of  such  evi- 
dence that  the  defendant,  George  D.  Shawacre,  caused 
such  property  to  be  taken  and  sold  under  execution  as 
alleged  in  plaintiff's  petition,  and  that  he  appropriated 
the*  proceeds  of  said  sale  to  the  satisfaction  of  his  judg- 
ment against  said  plaintiff,  and  that  prior  to  the  time 
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that  such  property  was  sold  by  the  special  constable  he 
had  been  notified  by  the  plaintiff,  Oscar  Morris,  that  such 
property  was  property  used  by  him  in  his  trade  as  a 
woodcutter  and  that  the  same  was  exempt  from  execu- 
tion, and  that  he  claimed  his  right  of  exemption  there- 
from— ^your  verdict  should  be  for  the  plaintiff,  and  you 
should  assess  the  amount  of  his  recovery  in  accordance 
with  the  instruction  hereafter  given  you.  If,  on  the 
other  hand,  however,  you  do  not  find  from  a  prepon- 
derance of  the  evidence  that  all  of  such  facts  are  true, 
your  verdict  should  be  for  the  defendant. 

"(7)  If  your  verdict  in  this  case  is  for  the  plaintiflt, 
the  measure  by  which  you  shall  determine  his  damage  is 
the  value  of  his  interest  in  the  gasoline  engine,  and  saw 
at  the  time  when  the  same  was  wrongfully  taken  and 
sold  by  the  defendant,  if  you  find  the  same  was  wrong- 
fully taken  and  sold,  together  with  interest  thereon  at 
the  rate  of  6  per  cent,  per  annum  from  the  date  of  said 
sale,  and  a  fair  compensation  for  time  and  money  prop- 
erly expended  in  pursuit  of  the  property  by  plaintiil, 
but  the  plaintiff  will  not  be  permitted  to  recover  an 
amount  in  excess  of  $25  on  the  last  item  of  the  measure 
of  damages  herein  defined  to  you,  if  you  find  he  sustained 
any  such  damage. 

"(8)  If  you  find  the  issue  of  fact  in  this  case  for 
the  plaintiff,  and  if  you  further  find  from  a  preponder- 
ance of  the  evidence  that  the  taking  and  conversion  of 
the  property  complained-  of  by  the  said  defendant, 
George  D.  Shawacre,  was  not  only  wrongful,  but  that  his 
wrongful  act,  if  any,  was  actuated  by  motives  of  malice 
on  his  part  toward  the  plaintiff  herein,  or  by  a  deliberate 
motive  on  defendant's  part  to  do  the  plaintiff  an  injury 
or  wrong,  you  may,  in  addition  to  the  amount  which  you 
find  is  sufficient  to  compensate  the  plaintiff  for  the  value 
of  the  property  taken  from  him  and  converted  to  the 
use  of  the  defendant,  with  interest  thereon  and  expenses 
of  pursuing  same,  assess  against  the  defendant,  as  a 
punishment  for  his  malicious  conduct,  if  you  so  find  he 
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was  guilty  of  malicious  conduct,  what  is  known  as 
exemplary  damages,  and  which  cannot,  in  any  event, 
exceed  the  sum  of  $500." 

No  exceptions  were  taken  to  these  instructions,  nor 
were  they  assigned  as  error  in  the  motion  for  new  trial,  nor 
were  they  assigned  or  argued  in  the  briefs  as  erroneous. 
Therefore,  under  the  well-known  rule  of  this  court,  all 
objections  to  the  law  laid  down  therein  are  waived,  and 
by  tacit  consent  of  the  parties  the  instructions  are 
adopted  as  the  law  of  the  case.  This  rule  is  established, 
especially  in  Finch  v.  Brovm,  27  Okla.  217,  111  Pac. 
391,  in  the  following  language: 

"This  court  will  not  review  an  instruction  given  by 
the  trial  court,  unless  the  same  was  excepted  to  at  the 
time  of  the  trial." 

In  Everett  v.  Atkins,  8  Okla.  184,  56  Pac.  1062,  we 
find  this  language: 

"It  is  contended  by  counsel  for  plaintiff  in  error  that 
the  court  erred  in  instructions  to  the  jury.  We  have 
carefully  examined  the  record,  and  no  objections  or  ex- 
ceptions appear  to  have  been  taken  by  the  plaintiff  to 
any  of  the  instructions  at  the  time  of  the  trial  of  said 
cause.  This  court  will  not  review  the  instructions  given 
by  the  district  court  to  the  jury,  unless  the  instructions 
were  duly  excepted  to  at  the  time  of  the  trial." 

The  latest  expression  of  this  court  on  this  question 
is  found  in  Shtder  v.  Collins,  40  Okla.  126,  136  Pac.  752, 
as  follows : 

"This  court  will  not  review  an  instruction  given 
•n  the  trial  of  a  cause,  unless  the  instruction  is  excepted 
to  at  the  trial,  and  exception  made  to  appear  of  cecord 
and  the  objection  pointed  out  in  the  trial  court  by  mo- 
tion for  new  trial. 
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"Where  a  party  is  content  to  merely  set  out  in  his 
brief  an  instruction  complained  of,  and  states  that  he 
complains  thereof  as  prejudicial  error,  without  attempting 
to  point  out  what  parts  of  said  instruction  Are  erroneous, 
or  wherein  it  does  not  correctly  state  the  law,  and  with- 
out supporting  his  contention,  either  with  argument  or 
with  the  citation  of  authorities,  such  assignment  of  error 
will  not  be  considered. 

"Where  a  party  tries  his  case  upon  one  theory  in 
the  trial  court,  he  will  not  be  permitted  in  this  court  to 
change  front  and  try  to  prevail  upon  another  theory, 
not  presented  in  the  trial  court." 

Taking  these  instructions  as  the  law  of  the  case,  we 
find  the  fifth  instruction  tells  the  jury  that  one  who  takes 
the  property  of  his  judgment  debtor,  which  is  exempt 
from  execution,  and  procures  the  same  to  be  sold  under 
said  execution,  when  he  has  notice  of  the  fact  that  said 
property  is  exempt,  and  the  owner  claims  the  same  is 
exempt,  and  said  judgment  creditor  appropriates  the 
proceeds  of  such  sale  to  the  satisfaction  of  his  judgment, 
he  is  guilty  of  the  wrongful  conversion  of  the  property 
of  his  judgment  debtor,  and  is  liable  to  such  judgment 
debtor  for  damages  for  such  wrongful  conversion.  The 
sixth  instruction  tells  the  jury  that  if  they  find,  by  a  pre- 
ponderance of  the  evidence,  that  the  plaintiff,  Oscar  Mor- 
ris, at  the  time  his  property  was  sold,  was  entitled  to 
exemption  under  the  statute,  and  that  the  gasoline  engine 
and  saw  described  in  the  plaintiff's  petition  were  tools 
used  by  him  in  his  trade  as  a  woodcutter,  and  that  he 
did  engage  in  the  trade  of  woodcutting  as  a  means  of 
livelihood,  and  that  the  defendant,  Shawacre,  caused  such 
property  to  be  taken  and  sold  under  execution,  and  ap- 
propriated the  proceeds  of  sale  to  the  satisfaction  of  his 
judgment  against  plaintiff,  and  that  prior  to  the  sale  he  had 
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been  notified  by  Morris  that  such  property  was  used  by 
him  in  his  trade  as  woodcutter,  and  that  the  same  was 
exempt,  and  that  he  claimed  his  right  of  exemption,  their 
verdict  should  be  for  the  plaintiff.  And  in  fixing  the 
measure  of  damages,  in  the  seventh  instruction,  the  court 
directs  the  jury  that  if  their  verdict  be  for  the  plaintiff, 
the  measure  by  which  they  shall  determine  his  damages  is 
the  value  of  his  interest  in  the  gasoline  engine  and  saw, 
at  the  time  when  the  same  were  wrongfully  taken,  with 
interest  from  the  date  of  sale,  and  a  fair  compensation 
for  time  and  money  properly  expended;  and  in  the  eighth 
instruction  the  jury  are  told  that  if  the  defendant,  in  the 
wrongful  taking  of  said  property,  was  actuated  by  mo- 
tives of  malice  towards  the  plaintiff,  or  by  a  deliberate 
motive  on  defendant's  part  to  do  the  plaintiff  an  injury  or 
wrong,  they  may,  in  addition  to  the  amount  which  they 
find  sufficient  to  compensate  the  plaintiff  for  the  actual 
value  of  the  property  taken,  assess  against  the  defendant, 
as  punishment  for  his  malicious  conduct,  what  is  known  as 
exemplary  damages.  These  instructions  tell  the  jury  that 
if  they  find  the  facts  in  favor  of  the  plaintiff  as  alleged 
in  his  petition,  the  defendant  is  liable  for  having  caused 
the  execution  to  issue,  and  that  the  engine  and  saw  were 
within  that  class  of  property  generally  exempt  from  ex- 
ecution, if  used  by  plaintiff  in  his  trade  as  a  woodcutter, 
and  that  his  actual  damages  would  be  the  valiie  of  the 
property  at  the  time  it  was  taken,  with  interest,  and  that 
if  they  find  that  defendant,  in  the  taking  of  said  prop- 
erty, was  actuated  by  motives  of  malice  towards  the  plain- 
tiff, or  a  deliberate  intention  to  injure  or  do  him  a  wrong, 
their  verdict  should  be  for  the  plaintiff  in  accordance  with 
such  findings.  It  will  be  noticed  that  in  the  seventh  in- 
struction the  court  recognized  the  fact  that  the  plaintiff 
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was  not  the  sole  owner  of  the  property,  and  his  interest 
in  the  property  was  alone  involved,  and  was,  under  the 
facts  related,  exempt.  The  fact  that  these  instructions 
were  not  objected  to,  nor  excepted  to,  at  the  time  of  the 
trial,  nor  assigned  as  error  in  the  motion  for  new  trial, 
nor  specifically  assigned  or  argued  in  the  brief  as 
erroneous,  under  the  authorities  above  cited,  settles  the  law 
so  far  as  it  refers  to  this  case,  and  relieves  this  court  of 
the  responsibility  and  duty  of  passing  upon  these  ques- 
tions. 

Under  these  instructions  given  by  the  court,  and 
adopted  by  counsel  for  plaintiff  in  error  as  the  law  of  the 
case,  the  jury  returned  their  verdict  in  favor  of  the  de- 
fendant in  error.  This  court  cannot  say  that  there  was 
not  sufficient  evidence  to  sustain  the  verdict.  No  other 
questions  of  law  were  raised  in  the  case.  It  is  therefore 
apparent  that  the  case  should  be  affirmed. 

By  the  Court:    It  is  so  ordered. 


BARNES  V.  AMERICAN  NAT.  BANK  et  al. 

No.  5673.     Opinion  PHed  Novenrt)er  2,  1915. 

(152  Pac.  824.) 

APPEAL  AND  ERROR— Presentatioii  for  Review— Assigmneiits  of 
E2iTor — ^Affirmance.  Wheie  plaintiff  in  error  seeks  (to  set  aside  a 
judgment  of  the  trial  court,  on  the  f^nund  that  it  is  excessive  and 
is  not  sustained  by  sufficient  evidence,  every  presumption  will 
be  Indulged  in  favor  of  the  correctness  of  the  judgment,  and 
the  burden  is  upon  such  plaintiff  in  error  to  point  out  specifically 
wherein  said  judgment  is  ext*e>4.sive.  and  how  and  in  what  par- 
ticular the  evidence  is  not  sufficient  to  support  the  judgment, 
and  on  failure  to  so  do  the  judgment  will  be  affirmed. 

(Syllabus  by  Robberts,  C.> 
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Error  from  District  Court,  Oklahoma  County; 
W.  R.' Taylor,  Judge. 

Action  by  the  American  National  Bank  and  another 
against  E.  A.  Barnes.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

James  R.  Levns,  for  plaintiff  in  error. 

Ames,  Chambers,  Lowe  &  Richardson,  for  defendants 
in  error. 

Opinion  by  ROBBERTS,  C.  This  case  comes  from 
the  district  court  of  Oklahoma  county,  and  is  an  action 
on  a  promissory  note.  The  only  objections  raised  to  the 
judgment  are:  (1)  The  court  erred  in  the  assessment  of 
the  amount  of  the  recovery,  said  judgment  being  exces- 
sive.    (2)  The  judgment  is  not  sustained  by  the  evidence. 

Counsel  does  not  specifically  point  out  wherein  said 
judgment  is  excessive,  nor  in  what  manner  or  particular 
the  court  erred  in  the  assessment  of  the  amount  of  re- 
covery, and  this  court  will  not  search  the  record,  nor  take 
the  time  to  figure  the  amount  due  on  the  note  at  the  date 
of  the  judgment.  The  contention  that  the  judgment  is 
not  sustained  by  sufficient  evidence  is  also  untenable.  The 
records  shows  that,  after  hearing  the  evidence,  the  court, 
being  fully  advised  in  the  premises,  finds  for  the  plaintiffs 
and  against  the  defendant,  and  the  findings  of  the  court 
thereon  will  not  be  disturbed  by  this  court. 

The  judgment  is  supported  by  the  evidence,  is  not 
excessive,  and  should  be  affirmed. 

By  the  Court :    It  is  so  ordered. 
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NICHOLS  et  aX.  v.  DEXTER. 

No.  5690.     Opiuion  Filed  November  2,  1915. 
(152  Pac.  817.)       , 

1.  APPEAL  AND  ERROR— Presentatioo  for  Review— Denial  of 
New  Trial.  Where  the  overruling  of  the  motion  for  a  new  trial 
is  not  assigned  as  error  In  the  petition  in  error,  errors  alleged 
to  have  occurred  during  the  trial  are  not  properly  presented, 
and  cannot  be  reviewed. 

2.  RECEIVERS— Action  on  Bond— Petition.  In  an  action  upon  a 
receiver's  bond,  by  the  obligee  against  the  principal  and  sureties 
thereon,  the  failure  to  attach  to  the  petition  a  copy  of  the  order 
apiK)intiug  the  receiver  does  not  render  it  fatal  as  against  a 
general  demurrer. 

3.  '      SAME.     Petition  upon   receiver's  bond   examined,  and  held  to 

constitute  a  cause  of  action  as  against  a  general  demnirrer. 

(Syllabus  by  Dudley,  C.) 

Error  from  District  Court,  Stephens  County; 
Frank  M.  Bailey,  Judge. 

Action  by  John  Dexter  against  O.  M.  Nichols  and 
others.  Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

/.  B.  Wilkinson,  for  plaintiffs  in  error. 

/.  B,  Moore  and  Womack  &  Brown,  for  defendant 
in  error. 

Opinion  by  DUDLEY,  C.  On  June  26,  1911,  the  de- 
fendant in  error,  plaintiff  below,  commenced  this  action 
in  the  district  court  of  Stephens  county,  against  the  plain- 
tiffs in  error,  defendants  below,  upon  a  receiver's  bond 
executed  by  the  defendant  Nichols,  as  principal,  and  the 
defendants  Johnson  and  Gamblin,  as  sureties,  on^  No- 
vember 12,  1907,  in  an  action  pending  in  the  United 
States  District   Court  for  the  Southern  District  of  the 
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Indian  Territory,  at  Ardmore,  wherein  the  plaintiff  herein 
was  plaintiff,  and  J.  W.  Starr  and  others  were  defend- 
ants. Issues  >yere  joined  and  the  case  tried  to  the  court 
and  jury,  resulting  in  a  judgment  in  favor  of  the  plaintiff 
for  $605,  with  interest,  from  which  the  defendants  have 
appealed. 

There  are  eight  assignments  of  error  in  the  petition 
in  error,  all  of  which,  except  the  third,  which  is,  "The 
court  erred  in  overruling  defendants'  demurrer  to  plain- 
tiff's petition,"  are  alleged  errors  occurring  during  the 
trial.  The  overruling  of  the  motion  for  a  new  trial  is  not 
assigned  as  error  in  the  petition  in  error,  and  it  therefore 
follows  that  none  of  the  assignments  of  error,  except  the 
third,  can  be  considered  here.  Beail  v.  Mutwal  Life  Ins. 
Co.,  7  Okla.  285,  54  Pac.  474 ;  Martin  et  aX.  v.  Gassert,  17 
Okla.  177,  87  Pac.  586 ;  Kimbriel  v.  Montgomery,  28  Okla. 
743,  115  Pac.  1013;  Meyer  v.  James,  29  Okla.  7,  115  Pac. 
1016 ;  George  v.  Moore,  32  Okla.  842,  124  Pac.  36 ;  Turner 
V.  First  Nat.  Bank,  40  Okla.  498,  139  Pac.  703 ;  Adams  v. 
Norton  et  al.,  41  Okla.  497,  139  Pac.  254. 

The  only  question  properly  presented  for  review  is 
the  sufficiency  of  the  petition,  as  against  a  general  de- 
murrer. The  petition  alleges,  in  Substance:  That  in  Oc- 
tober, 1907,  the  plaintiff  commenced  an  action  in  the 
United  States  Court  for  the  Southern  District  of  the  In- 
dian Territory,  at  Ardmore,  against  J.  W.  Starr  and 
others,  to  recover  possession  of  certain  real  estate,  lo- 
cated in  the  then  Indian  Territory,  and  asked  that  a  re- 
ceiver be  appointed  to  collect  the  rents  and  profits  there- 
from during  the  pendency  of  said  action ;  that,  at  the  time 
of  the  commencement  of  said  action,  Sam  Woods  was  ap- 
pointed receiver  in  said  cause,  and  directed  to  take  pos- 
session of  said  real  estate  and  collect  the  rents  and  profits 
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therefrom  during  said  litigation;  that  he  duly  qualified  as 
such  receiver  and  entered  upon  the  discharge  of  his  duties. 
A  copy  of  the  petition  in  said  cause,  together  with  a  copy 
of  the  order  appointing  Woods  as  receiver,  is  attached  to 
said  petition.  The  petition  further  alleges  that  Woods 
continued  to  act  as  receiver  in  said  cause  until  February 
7,  1908,  at  which  time,  upon  the  application  of  the  de- 
fendants in  said  cause,  he  was  discharged  and  the  defend- 
ant Nichols  appointed  as  receiver  in  said  cause,  with  di- 
rections to  take  charge  of  said  real  estate  and  collect  the 
rents  and  profits  therefrom  during  the  pendency  of  said 
litigation.  His  bond  was  fixed  at  $1,200.  He  executed 
the  same,  with  the  defendants  Johnson  and  Gamblin  as 
sureties.  The  bond  was  filed  and  approved,  whereupon  he 
entered  upon  the  discharge  of  his  duties  as  receiver  in 
said  cause.  A  copy  of  the  bond  is  attached  to  the  petition. 
Said  bond  contains,  among  others,  the  following  pro- 
vision : 

"Whereas,  permission  has  been  granted  the  principal 
herein,  0.  M.  Nichols,  to  execute  a  bond  and  have  said 
receiver  discharged  from  the  collection  of  said  rents,  now, 
if  the  said  0.  M.  Nichols  shall  well  and  truly  collect  said 
rents  due  and  to  become  due  on  the  lands  described  in 
the  complaint  filed  in  the  above-entitled  cause  and  hold 
same  subject  to  the  order  of  the  court  and  account  for 
same  upon  the  order  of  the  court,  then  this  bond  shall  be 
void;  otherwise  to  remain  in  full  force  and  effect." 

After  the  approval  of  said  bond,  Nichols,  as  a  re- 
ceiver, took  possession  of  said  real  estate,  and  on  De- 
cember 14,  1910,  filed  a  report,  as  receiver  in  said  cause, 
covering  the  rents  collected,  showing  a  balance  on  hand 
of  $45.50.  A  copy  of  said  report  is  attached  to  the  peti- 
tion. Following  this,  the  plaintiff  filed  written  exceptions 
to   said  report,  and   on   December   19,   1910,   said  action 
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was  tried,  resulting  in  a  judgment  in  favor  of  the  plain- 
tiff, finding  that  he  was  the  owner  and  entitled  to  the  pos- 
session of  the  real  estate  involved  in  said  action.  At  the 
same  time,  the  report  of  the  receiver  and  the  exceptions 
filed  thereto  were  considered  by  the  court,  and  a  finding 
made  to  the  effect  that  said  receiver  had  collected,  as  rent 
from  said  premises,  the  sum  of  $605,  and  an  order  was 
made  directing  him  to  pay  the  same  into  court  or  to  the 
plaintiff.  A  copy  of  said  judgment,  including  the  finding 
and  order  of  the  court  with  reference  to  the  receiver's 
report,  is  attached  to  the  petition.  It  is  then  alleged  in 
the  petition  that  the  receiver  failed  and  refused  to  comply 
with  the  order  of  the  court  with  reference  to  the  payment 
of  said  money,  and,  on  account  thereof,  breached  the 
terms  and  conditions  of  his  bond,  rendering  himself  and 
the  sureties  thereon  liable  for  the  amount  found  to  be 
due,  upon  the  examination  of  said  report. 

We  think  the  petition  good,  as  against  a  general  de- 
murrer. It  alleges  the  institution  of  the  original  action, 
the  appointment  and  qualification  of  Woods  as  receiver, 
his  discharge  and  the  appointment  of  Nichols  as  receiver, 
on  the  application  of  the  defendants  in  said  cause,  his 
qualification  by  giving  bond,  which  was  approved.  It  then 
alleges  that  he  took  possession  of  the  property,  collected 
the  rents  and  profits  therefrom,  as  receiver  in  said  cause, 
filed  a  report,  to  which  exceptions  were  filed,  and,  upon 
hearing,  it  was  found  that  he  had  $605  in  his  possession, 
as  receiver;  a  final  judgment  in  favor  of  the  plaintiff,  in 
the  original  action,  and  an  order  directing  the  receiver  to 
turn  over  the  money  to  the  i  \aintiff ,  and  his  failure  to  do  so. 
This  constitutes  a  breacn  of  the  terms  and  conditions  of 
his  bond,  rendering  himself  and  the  sureties  thereon 
liable.     High  on  Receivers  (4th  Ed.)   sec.  129;  Richard- 
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son  V.  Penny,  10  Okla.  32,  61  Pac.  584;  Title  Guaranty 
&  Surety  Co.  v.  Slinker,  35  Okla.  128,  128  Pac.  696; 
Southern  Surety  Co,  v.  Bumey  et  aZ.,  34  Okla.  552,  126 
Pac.  748,  43  L.  R.  A.  (N.  S.)  308;  Anderson  v.  Anderson, 
45  Okla.  653,  146  Pac.  709;  State  v.  Gibson,  21  Ark.  140; 
Carl  V.  Meyer,  51  App.  Div.  5,  64  N.  Y.  Supp.  1077. 

The  first  objection  urged  to  the  sufficiency  of  the  pe- 
tition is  that  a  copy  of  the  order  discharging  Woods  and 
substituting  Nichols  as  receiver  is  not  attached  to  the 
petition.  This  was  not  necessary,  and  the  petition  is  not 
defective  on  account  thereof,  as  against  a  general  demur- 
rer. The  petition  alleges  the  discharge  of  Woods  and  the 
appointment  of  Nichols  as  receiver  in  his  place,  on  the 
application  of  the  defendants. 

The  next  objection  urged  to  the  petition  is  that  there 
is  no  allegation  to  the  effect  that  Nichols  took  the  oath  as 
receiver  in  said  cause.  It  is  insisted  that,  under  the  stat- 
utes of  Arkansas  in  force  in  the  Indian  Territory  at  the 
time  the  bond  sued  upon  was  executed,  a  receiver  should 
take  an  oath  before  entering  upon  his  duties.  This  is 
true.  Section  5277,  c.  119,  Mansfield's  Digest.  A  receiver 
is  an  officer  of  the  court,  and  this  statute  is  directory  and 
not  mandatory,  and  the  failure  of  the  receiver  to  take  the 
oath  would  not  render  his  acts  void  nor  constitute  a  de- 
fense on  his  bond,  under  the  facts  disclosed  by  the  petition 
in  this  case.  High  on  Receivers  (4th  Ed.)  sec.  99;  Rich- 
ardson V.  Penny,  supra;  American  Bank  v.  Cooper,  54  Me. 
438;  34  Cyc.  153;  Dayton  v,  Borst,  7  Bosw.  115,  affirmed 
in  31  N.  Y.  435. 

Aside  from  this  fact,  the  petition  alleges  that  the 
receiver  qualified  by  giving  bond,  and  a  copy  of  the  bond 
is  attached,  and,  in  the  absence  of  an  affirmative  showing 
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to  the  contrary,  the  presumption  is  that  he  took  the  re- 
quired oath.  High  on  Receivers,  supra;  Seymour  v.  AvlU 
man  Co.,  109  Iowa,  297,  80  N.  W.  401 ;  Nelson  v.  People, 
23  N.  Y.  293;  Dayton  v.  Johnson,  69  N.  Y.  419.  There 
is  no  merit  in  this  contention. 

The  petition  states  a  cause  of  action,  as  against  a 
general  demurrer,  and  the  judgment  of  the  trial  court 
should  be  affirmed. 

By  the  Court:    It  is  so  ordered. 


MASON  V.  ACKLEY  et  at. 

No.  572.3.     Opinion  Fiied  N()veml>er  2,  1915. 

(152  Pac.  846.) 

1.  GUARDL%N  AND  WARD— Collection  of  Money  Loaned— Release 
of  Security — Order  of  Court — ^Necessity.  A  guardian  who  has 
loaned  the  money  of  a  ward,  which  loan  is  evidenced  hy  a  promis- 
sory note  payable  to  himself  as  guardian,  has  power  to  collect 
the  same,  and,  if  such  note  is  secured  by  mortgage,  tof  release 
and  discharge  the  mortgage,  without  the  lnter\'ention  of  the 
county  court. 

t.  SAME — Compounding  of  Debt — Approval  by  Judge.  Where  the 
guardian  accepts  in  satisfaction  of  .**uch  note  the  full  amount, 
principal  and  Interest,  for  which  the  makers  were  then  obli- 
gated, at  a  time  prior  to  the  maturity  thereof  acc»ording  to  its 
tenor,  such  act  on  the  part  of  the  guardian  does  not  constitute 
a  compounding  of  the  debt  within  the  meaning  of  section  6543, 
Rev.  I^ws  1010.  nor  is  the  approval  thereof  by  the  county  judge 
requisite. 

(Syllabus  by  Bleakraore,  C.) 

Error  from  District  Court,  Muskogee  County; 
R.  P.  de  Graffenried,  Judge. 

Action  by  A.  J.  Mason,  guardian  of  Louisa  Murrell, 
a  minor,  agaii^st  Levi  Ackley  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.     Affirmed. 
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W.  C.  Franklin,  P.  J.  Carey,  and  W.  O.  Rittenhouse, 
for  plaintiff  in  error. 

William  S.  Cochran,  for  defendants  in  error. 

Opinion  by  BLEAKMORE,  C.  This  action  wa« 
commenced  in  the  district  court  of  Muskogee  county  on 
the  26th  day  of  August,  1911,  by  the  plaintiff  in  error  as 
plaintiff,  against  the  defendants  in  error  as  defendants, 
on  a  promissory  note  and  to  foreclose  a  real  estate  mort- 
gage given  to  secure  the  same.  Defendants  pleaded  pay- 
ment of  the  note  and  release  of  the  mortgage.  The  cause 
was  submitted  upon  an  agreed  statement  of  facts,  supple* 
mented  by '  oral  testimony  i  on  behalf  of  plaintiff.  The 
court  sustained  a  demurrer  to  the  evidence,  and  rendered 
judgment  for  defendants.  The  facts  as  disclosed  by  the 
record  are  that  on  January  2,  1909,  one  Fred  Bowers,  as 
guardian  of  the  person  and  estate  of  Louisa  Murrell,  had 
in  his  possession  and  under  his  control  certain  moneys  of 
his  ward  and,  under  order  of  the  proper  county  court, 
loaned  to  the  defendants,  Levi  and  Mary  Ackley,  $4,006 
of  said  money,  taking  their  promissory  note  therefor,  due 
five  years  from  date,  bearing  interest  at  the  rate  of  8  per 
cent,  per  annum,  and  a  real  estate  mortgage  upon  prop- 
erty situate  in  Muskogee  and  Creek  counties,  to  secure 
the  same.  On  September  16,  1909,  said  note,  with  in- 
terest to  that  date,  was  paid  to  said  guardian,  who  in- 
dorsed upon  the  same,  "Received  payment  in  full  this 
16th  day  of  September,  1909,"  and  executed  a  release  and 
satisfaction  of  said  mortgage,  and  caused  the  same  to  be 
properly  entered  of  record  in  said  county.  Pajrment  te 
the  guardian  and  the  release  and  satisfaction  of  the  mort- 
gage by  him  were  made  without  an  order  of  the  court  in 
which  the  guardianship  was  pending,  previously  secured, 
authorizing  the  same.    On  December  7,  1910,  said  guard- 
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ian  filed  his  report,  showing  the  receipt  by  him  of  the 
money  in  pajnnent  and  satisfaction  of  said  note  and  mort- 
gage, and  this  report  was  approved  by  the  court  on  the 
24th  day  of  March,  1910.  Subsequently  said  guardian 
died,  and  plaintiff  was  appointed  in  his  stead. 

The  sole  question  presented  for  our  determination  is 
whether  the  payment  by  defendants  to  the  guardian,  with- 
out an  order  of  the  county  court  expressly  authorizing  the 
same,  of  the  principal  and  interest  up  to  the  time  of  such 
payment,  prior  to  the  date  at  which  the  same  matured  by 
its  terms,  satisfied  said  note  and  released  the  makers 
thereof  and  the  mortgaged  property  from  further  liabil- 
ity. In  Bank  of  Welch  v.  Cabell  et  al.  152  Pac.  844,  post, 
p.  190,  a  case  in  which  a  guardian  assigned  and  transferred 
a  similar  note  prior  to  its  maturity  in  consideration  of  the 
psLyment  of  the  principal  and  interest  due  thereon  to  the 
ilate  of  the  transfer,  it  was  held: 

"The  legal  title  to  a  promissory  note,  made  payable 
to  the  order  of  a  designated  person,  is  in  the  payee  named, 
although  he  is  designated  as  guardian  in  the  face  of  the 
note;  and,  as  both  the  legal  title  and  the  right  to  sue  is 
in  the  payee  as  guardian,  he  may  assign  it,  and  his  as- 
signee has  the  right  to  sue  on  the  note. 

"Rev.  Laws  1910,  sec.  6565,  cannot  be  construed  to 
mean  that  in  every  case  where  an  administrator  is  re- 
quired to  apply  to  the  county  court  for  an  order  allowing 
him  to  sell  the  property-  of  his  decedent,  a  guardian  must 
also  apply  for  such  order,  but  it  only  provides  that  when 
under  the  provisions  of  the  statute  in  regard  to  guardian 
and  ward,  it  is  necessary  for  him  to  apply  for  such  an 
order,  the  procedure  shall  be  tKe  same  as  that  provided  in 
the  case  of  an  administrator  so  applying.'' 

In  the  body  of  the  opinion  it  is  said: 
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"By  section  6543,  Rev.  Laws  1910,  the  guardian  is 
expressly  given  power  to  collect  and  sue  for  all  debts  due 
the  ward,  and  the  only  contingency  provided  in  this  sec- 
tion for  the  interposition  of  the  county  court  is  where  he 
compromises  a  debt  due  the  ward.  We  can  see  no  reason 
why  the  power  to  collect  a  debt  does  not  carry  with  it  the 
power  to  sell  for  its  face  value.  In  either  event,  the  ward 
gets  the  amount  due  him.  Of  course,  what  we  have  said 
does  not  embrace  cases  where  the  guardian  sells  the  debt 
for  less  than  its  face,  for  section  6543,  Rev.  Laws  1910, 
expressly  provides  that  this  can  only  be  done  with  the 
approbation  of  the  court." 

The  court  also  quotes  with  approval  from  Engel  v. 
Ortmann,  5  Ohio  Dec.  53  (3  Reprint,  237),  as  follows: 

"The  question  is  as  to  choses  in  actiou.  These,  it  is 
admitted,  he  may  collect  when  due.  Nor  do  I  believe  it 
will  be  seriously  contended  that  he  may  not  receive  pay- 
ment by  anticipation  of  the  day  of  payment  from  the 
debtor.  And  if  from  the  debtor,  why  not  from  any  other 
person?  And  if  from  any  other  person,  why  may  he  not 
so  transfer  the  note  as  to  pass  to  the  other  person  his 
right  as  against  the  debtor?  The  estate  of  the  ward  does 
not  suffer  in  such  case,  for  it  receives  payment  advan- 
tageously, that  is,  in  advance  of  the  time,  and  the  ward 
cannot  suffer,  for  the  guardian  would  have  the  right,  at 
all  events,  to  collect  when  due— rhe  must  depend  at  some 
time  upon  his  guardian's  integrity,  and  his  bond  for  se- 
curity.*' 

The  Texas  statute  relative  to  the  powers  and  duties 
of  executors  and  administrators  prescribes  that: 

"No  sale  of  any  property  belonging  to  an  estate  shall 
be  made  by  an  executor  or  administrator  without  an  order 
of  the  court  authorizing  the  same."  (Rev.  St.  1911,  art. 
3480.) 

And  with  reference  to  those  of  guardians,  it  is  pro- 
vided: 
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**The  provisions,  rules  and  regulations  which  govern 
estates  of  decedents  shall  apply  to  and  govern  such  guard- 
ianships, whenever  the  same  are  applicable  and  not  incon- 
sistent with  any  of  the  provisions  of  this  title."  (Article 
4051.) 

Construing  thiBse  statutes,  which  provide  a  procedure 
circumscribing  the  scope  of  a  guardian's  dealing  with  his 
ward's  estate,  .without  express  authority  of  the  court,  far 
more  than  does  the  law  of  thi^  jurisdiction,  the  Supreme 
Court  of  that  state,  in  Broivne  et  al.  v.  Fidelity  &  Deposit 
Company  of  Maryland,  98  Tex.  55,  80  S.  W.  593,  a  case 
in  which  the  guardian,  having  taken  a  series  of  notes  se- 
cured by  a  lien  on  real  property,  prior  to  the  time  when 
the  same  matured,  accepted  in  payment  thereof  the  prin- 
cipal sum,  less  a  discount  of  10  per  cent.,  said: 

"Although  she  could  not  compromise  the  notes  with 
Browne  and  discharge  him  from  the  balance  of  the  debt, 
she  had  the  right  to  collect  the  notes  without  an  order  of 
the  court.  It  is  true  she  could  not  have  forced  Browne  to 
pay,  neither  could  he  have  compelled  her  to  receive  the* 
money  before  the  maturity  of  the  notes ;  but,  when  the 
parties  agreed  that  the  payment  be  made  before  the  ma- 
turity, it.  was  not  unlawful  for  her  to  receive  the  money, 
provided  she  exacted  all  that  would  accrue  upon  the  notes, 
and,  having  collected  them  in  part,  her  act  was  valid  to 
that  extent,  and  she  held  the  money  as  guardian." 

In  the  instant  case  the  guardian  collected  the  full 
amount  of  the  note,  principal,  and  interest  to  the  date  of 
payment;  but  it  is  argued  that  by  reason  of  the  fact  that 
the  note  had  not  matured  according  to  its  terms,  it  was 
not  due  within  the  meaning  of  section  6554,  Rev.  Laws 
1910,  and  that  by  accepting  a  sum  less  than  the  principal 
and  the  total  amount  of  interest  which  would  have  ac- 
crued had  payment  been  deferred  until  the  expiration  of 
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the  full  five  years  from  its  date,  the  guardian  effected  a 
compromise  of  the  debt  evidenced  by  the  note,  which  he 
^ould  lawfully  do  only  with  the  approbation  of  the  county 
tcourt.  With  this  contention  we  cannot  agree.  It  is  true 
i;hat  when  paid  the  note  was  not  due  in  the  sense  that  the 
^guardian  could  then  have  exacted  payment,  or  that  the 
makers  thereof  could  have  compelled  acceptance  of  the 
amount  paid,  yet  the  principal  of  the  note  and  certain 
interiest  thereon  was,  at  all  times  after  its  execution  and 
delivery,  due  to  the  guardian  as  payee  for  the  benefit  of 
his  ward  in  the  sense  that  there  existed  in  his  favor  the 
makers'  obligation  to  pay  the  same  at  the  proper  time. 
We  consider  that  in  section  6543,  Rev.  Laws  1910,  pro- 
viding that,  "Every  guardian  must  settle  all  accounts  of 
the  ward,  and  demand,  sue  for,  and  receive  all  debts  due  to 
liim,"  the  word  "due"  was  employed  in  its  broader  sig- 
nification, being  intended  to  cover  liabilities  matured  and 
unmatured,  importing  simply  existing  obligations,  whether 
the  time  for  pajnnent  thereof  had  arrived  or  not.  It  can- 
£ot  be  said  as  a  matter  of  law  that  the  payment  of  the 
principal  and  accumulated  interest  at  a  date  before  the 
time  designated  for  pajonent  in  the  instrument  itself 
^ould  result  in  either  injury  or  advantage  to  the  ward. 
Payment  in  advance  of  such  time  might  inure  to  the  sub- 
stantial benefit  of  the  estate,  if  prudently  invested,  or  it 
might  be  dissipated  by  an  inpompetent,  dishonest,  or 
profligate  guardian.  Acceptance  in  satisfaction  of  the 
note  of  the  full  amount  for  which  the  makers  were  then 
obligated,  at  a  time  prior  to  the  maturity  thereof  accord- 
ing to  its  tenor,  cannot  be  held  to  constitute  a  compound- 
.  ing  of  the  debt  evidenced  by  such  note  within  the  mean- 
ing of  the  statute.  It  involved  simply  a  modification  of 
the  provision  of  the  contract  as  to  the  time  when  it  could 
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be  fully  performed,  which  might  have  been  deemed,  and 
probably  was  in  itself,  mutually  advantageous ;  but,  in  any 
event,  it  was  a  change  to  which  the  guardian,  in  the  ab- 
sence of  connivance  or  collusion  between  him  and  the- 
makers,  of  the  note  in  fraud  of  his  ward,  had  power  U> 
assent,  without  the  intervention  of  the  court.  There  is  not 
even  a  suggestion  of  bad  faith  in  the  transaction  on  the 
part  of  the  makers  of  the  note  in  question.  In  Woemer^R 
American  Law  of  Guardianship,  sec.  62,  it  ii^  said : 

"The  guardian's  right  to  the  custody  and  manage- 
ment of  the  ward's  property  implies  tlje  power  to  collect 
and  receive  moneys  due  the  ward,  and  hence  to  receipt 
for  the  same,  and,  if  secured  by  a  mortgage,  to  discharge^ 
the  mortgage,  whether  ^the  money  has  become  due  or  not.*'' 

The  judgment  of  the  trial  court  should  be  affirmed* 

By  the  Court:    It  is  so  ordered. 


NICHOLAS  et  al.  v.  CORNELIUS. 

No.  5739.     Opinion   BMled   November  2,  1915. 
(152  Pac.  831.) 

INDIANS—AUotment  —  Conveyance    by     Heirs  —  Validity  —  ApprovaL 

Where  an  allottee  of  one  of  the  BMve  Civilized  Tribes  dies,  and 
his  allotment  is  inherite<l  by  full-blood  Indian  heirs  prior  to  the 
passage  of  the  act  of  Congress  approved  May  27,  1908  (35  Stat. 
312,  c.  199),  the  deed  of  such  heiis  conveying  said  lands,  made 
subsequently  to  the  taking  effect  of  said  m-X,  when  approved  itt 
compliance  with  the  provisions  thereof  by  th^  court  having  juris- 
diction of  the  settlement  of  the  estate  of  the  deceased  allottee, 
becomes,  operative  and  a  valid  conveyance  of  the  Interests  of 
such  heirs  in  said  lantl,  without  the  ai)proval  of  the  Secretary 
of  the  Interior. 

( Syllabus  by  Bleakmore,  (\  ) 
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Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfield,  Judge. 

Action  by  Jacob  E.  Cornelius  (substituted  by  order 
of  the  court  for  Gordon  C.  Hughes)  against  Ruby  K. 
Nicholas  and  others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.     Affirmed. 

McDougal  &  Lytle,  for  plaintiffs  in  error. 

/.  R.  MiUer  and  T,  R,  Dean,  for  defendant  in  error. 

Opinion  by  BLEAKMORE.  C.  This  action  was  com- 
menced in  the  district  court  of  Creek  county  by  Gordon 
C.  Hughes,  as  plaintiff,  against  the  defendants,  to  enforce 
the  collection  of  a  promissory  note.  Defendants  answered, 
admitting  the  execution  of  the  note,  and  alleging,  in  sub- 
stance, that  by  the  terms  of  a  written  contract,  in  con- 
sideration of  $1,000  cash  and  $1,400  evidenced  by  promis- 
sory note,  plaintiff  agreed  to  furnish  the  necessary  ab- 
stracts, certified  copies,  and  other  documents  showing 
good  and  marketable  title  in  him  to  certain  lands,  and  to 
convey  the  same  to  defendants;  that  pursuant  to  such 
contract  he  executed  a  deed  purporting  to  convey  said 
lands  to  a  grantee  named  by  defendants,  and  promised  to 
thereafter  and  within  a  reasonable  time  furnish  to  defend- 
ants all  the  documents  and  evidence  that  might  be  neces- 
sary to  show  that  he  had  a  marketable  title  to  said  lands; 
that,  relying  upon  said  promise,  defendants  paid  the 
$1,000,  executed  and  delivered  to  plaintiff  the  note  in 
suit,  and  went  into  possession  of  the  land;  that  plaintiff 
has  not  complied  with  the  terms  of  said  contract,  in  that 
he  failed  to  furnish  a  sufficient  abstract  and  has  not  con- 
veyed a  marketable  title  to  said  land.  Demurrer  was  sus- 
tained to  the  original  answer,  and  within  the  time  allowed 
defendants  filed  an  amended  answer,  containing  practi- 
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cally  the  same  allegations  set  forth  in  the  original,  which 
amended  answer,  upon  motion,  was  stricken  from  the 
files,  and  judgment  rendered  for  plaintiff. 

From  the  pleadings  it  appears  that  the  land  in  ques- 
tion, alloted  to  a  citizen  of  the  Creek  Nation  who  died 
intestate  prior  to  1908,  was  inherited  by  full-blood  Indian 
heirs,  who,  subsequently  to  the  taking  effect  of  the  act  of 
Congress  of  May  27,  1908,  conveyed  the  same  to  plaintiff 
by  deed  approved  by  the  county  court  having  jurisdic- 
tion of  the  settlement  of  th^  estate  of  the  allottee.  It  is 
also  alleged  in  said  answer: 

"That  the  act  of  Congress  known  as  the  act  of  May 
27,  1908,  provides  that  full-blood  heirs  may  convey  their 
inherited  lands  by  and  with  the  approval  of  the  county 
court.  That  the  Attorney  General  of  the  United  States 
holds  that  the  said  latter  act  does  not  give  authority  to 
full-blood  Indian  heirs  to  alienate  lands  inherited  by  them 
before  said  act  went  into  effect,  except  with  the  approval 
of  the  Secretary  of  the  Interior.  That  the  Department 
of  the  Interior  holds  that  said  class  of  conveyances  must 
be  approved  by  said  secretary,  and  that  all  conveyances 
by  her,  by  and  with  the  approval  only  of  the  county  court, 
are  void,  and  said  Department  of  the  Interior  is  causing 
to  be  instituted  a  multitude  of  suits  to  cancel,  as  void, 
such  conveyances  made  with  the  approval  of  the  county 
court  only,  and  without  the  approval  of  the  Secretary  of 
the  Interior,  where  the  allottee  died  before  the  27th  day 
of  July,  1908.  *  ♦  *  That,  if  plaintiff  would  cause 
said  conveyances  to  be  approved  by  the  Secretary  of  the 
Interior,  defendants  would  waive  all  proofs  of  heirship, 
roll  cards,  abstracts  showing  good  and  marketable  title 
in  plaintiff,  and  all  other  objections  to  said  title.  ♦  ♦  ♦ 
That  until  said  conveyances  have  been  approved  by  the 
Secretary  of  the  Interior  the  defendants'  title  is  and  will 
remain  wholly  unmarketable." 
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The  sole  question  for  determination  seems  to  be 
whether  a  deed  conveying  the  interest  of  full-blood  Indian 
heirs  in  allotted  lands,  where  the  allottee  died  prior,  and 
the  deed  was  made  subsequently  to  the  taking  effect  of  the 
act  of  May  27,  1908,  is  valid,  if  approved  by  the  court 
having  jurisdiction  of  the  settlement  of  the  estate  of  the 
allottee,  in  accordance  with  the  provisions  of  that  act^ 
without  the  approval  of  the  Secretary  of  the  Interior. 
The  defendatits  urge  that  such  a  conveyance  is  void  unless 
approved  by  the  Secretary  of  the  Interior  under  the  pro- 
visions of  section  22  of  an  act  of  Congress  of  April  26, 
1906  (34  Stat.  145,  c.  1876),  which  provides: 

"That  the  adult  heirs  of  any  deceased  Indian  of  either 
of  the  Five  Civilized  Tribes  whose  selection  has  been 
made,  or  to  whom  a  deed  or  patent  has  been  issued  for 
his  or  her  share  of  the  land  of  the  tribe  to  which  he  or 
she  belongs  or  belonged,  may  sell  and  convey  the  lands 
inherited  from  Such  decedent;  and  if  there  be  both  adult 
and  minor  heirs  of  such  decedent,  then  such  minors  may 
join  in  a  sale  of  such  lands  by  a  guardian  duly  appointed 
by  the  proper  United  States  Court  for  the  Indian  Terri- 
tory. And  in  case  of  the  organization  of  a  state  or  terri- 
tory, then  by  a  proper  court  of  the  county  in  which  said 
minor  or  minors  may  reside  or  in  which  said  real  estate  is 
situated,  upon  an  order  of  such  court  made  upon  petition 
filed  by  guardian.  All  conveyances  made  under  this  pro- 
vision by  heirs  who  are  full-blood  Indians  are  to  be  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior, 
under  such  rules  and  regulations  as  he  may  prescribe." 

Section  9  of  the  act  of  Congress  approved  May  27, 
1908  (35  Stat.  315),  provides: 

"That  the  death  of  any  allottee  of  the  Five  Civilized 
-Tribes  shall  operate  to  remove  all  restrictions  upon  the 
alienation  of  said  allottee's  land:     Provided,  that  no  con- 
veyance of  any  interest  of  any  full-blood  Indian  heir  in 
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such  land  shall  be  valid  unless  approved  by  the  court  hav- 
ing jurisdiction  of  the  settlement  of  the  estate  of  said 
deceased  allottee." 

In  Maharry  v.  Eatman,  29  Okla.  46,  116  Pac.  935, 
construing  the  provisions  above  quoted,  it  was  said  by 
this  court : 

"The  provision  above  quoted,  and  the  other  provis- 
ions of  the  act  of  May  27,  1908,  operated  to  remove  the 
restrictions  against  alienation  of  every  allottee  of  the  Five 
Tribes  who  died  subsequent  to  the  passage  of  said  act, 
subject  to  the  proviso  that  deeds  of  full-blood  heirs  must 
be  approved  by  the  county  court  having  jurisdiction  of 
the  settlement  of  the  estate  of  the  deceased  ancestor  and 
those  who  were  survived  by  the  heirs  born  since  March 
4,  1906;  but  it  is  contended  that  the  provisions  of  the  act 
cannot  be  applied  to  any  allottee  who  died  prior  to  the 
enactment  of  this  statute;  that  the  phrase  'that  the  death 
of  any  allottee  *  *  *  shall  operate,'  etc.,  cannot  applj?" 
to  allottees  then  dead,  but  must  apply  only  to  those  who 
shall  thereafter  die ;  that  since  the  approval  of  the  Secretary 
of  the  Interior  was  required  to  deeds  of  full-blood  heirs  by 
Act  April  26,  1906,  c.  1876,  34  Stat.  137,  and  was  re- 
quired up  to  the  passage  of  the  act  of  May  27,  1908,  and 
that  the  plaintiff's  deed,  although  executed  in  September, 
1909,  after  the  said  statute  was  enacted,  should  have  the 
approval  of  the  Secretary  of  the  Interior  to  make  it  a 
valid  deed,  because  at  the  time  of  .the  death  of  the  al- 
lottee whose  land  was  attempted  to  be  conveyed  such  ap- 
proval was  then  required  to  the  deed  of  his  heirs,  and  on 
account  of  some  indefinite  and  indeterminable  claim  to 
guardianship  over  the  Indians  by  the  secretary.  We  are 
frank  to  state  that  this  contention  does  not  appeal  to  us, 
and  this  construction  of  the  statute  seems  strained  and 
against  the  evident  purposes  and  intent  of  Congress  in  its 
enactment,  which  clearly  was  to  remove,  rather  than  ex- 
tend, restrictions  on  the  alienations  of  these  Indian  lands, 
and  to  pass  to  the  probate  courts  of  the  state  a  large 
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measure  of  the  power  which  the  Secretary  of  the  Interior 
had  prior  thereto  exercised  over  these  Indian  citizens  of 
Oklahoma.  *  *  *  If  the  act  of  May  27,  1908,  was  in- 
tended by  Congress  as  a  substitute  for  all  prior  laws  on 
the  subjects  therein  covered,  and  we  believe  it  was  so 
intended,  then  its  enactment  operated  as  a  repeal  of  all 
former  laws  on  the  same  subject,  although  it  contains  no 
expressed  words  to  that  effect." 

In  United  States  v.  Knight  et  cU.,  206  Fed.  145,  124 
C.  C.  A.  211,  involving  the  identical  question  before  us, 
it  was  said : 

"Darkey  Stop  having  died  before  May  27,  1908,  it  is 
claimed  that  the  deed  of  Caniyah  Stop  (the  heir)  was 
invalid,  because  not  approved  by  the  Secretary  of  the  In- 
terior as  provided  in  section  22  above  quoted,  although  it 
was  executed  October  12,  1908,  and  therefore  after  sec- 
tion 9,  above  quoted,  was  enacted*  In  other  words,  it  is 
claimed  that  as  to  all  full-blood  Indian  heirs  whose  ances- 
tors died  before  May,  1908,  the  approval  of  their  deeds 
must  still  be  by  the  Secretary  of  the  Interior.  ♦  »  * 
Both  by  the  law  of  April  26,  1906  (34  Stat.  137),  and  the 
law  of  May  27,  1908  (35  Stat.  312),  the  deed  of  a  full- 
blood  Indian  heir  was  valid  if  approved,  but  not  until 
approved,  as  provided  in  those  acts.  And  as  it  cannot  be 
claimed  or  pretended  that  the  death  of  the  allottee  in  any 
wise  affected  the  requirement  of  approval,  either  by  the 
Secretary  of  the  Interior  or  by  the  county  court  in  Okla- 
homa having  jurisdiction  over  the  settlement  of  the  estate 
of  the  deceased  allottee,  it  is  clear  that  the  decision  of  the 
question  involved  in  this  case  simply  requires  us  to  de- 
termine as  to  what  law,  in  regard  to  the  approval  of  the 
deed  of  the  Indian  heir,  was  in  force  at  the  time  Caniyah 
Stop  executed  and  delivered  the  deed  in  question  to 
Knight  and  Avery.  There  ought  not  to  be,  and  we  do 
not  believe  there  is,  any  doubt  about  this.  Prior  to  the 
passage  of  the  law  of  April  26,  1906  (section  22),  full- 
blood   Indian  heirs,  being  members  of  any  of  the  Five 
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Civilized  Tribes  in  Oklahoma,  could  not  convey  their  al- 
lotted lands  unless  there  had  been  actual  removal  of  re- 
strictions by  the  Secretary  of  the  Interior  prior  to  the 
conveyance.  On  and  after  the  above  last^ihentioned  date 
down  to  the  passage  of  the  law  of  May  27,  1908  (section 
9),  conveyances  by  full-blood  Indian  heirs  were  valid  if 
subsequently  approved  by  the  Secretary  of  the  Interior. 
After  the  passage  of  the  law  of  May  27,  1908,  the  last 
expression  of  the  will  of  Congress  as  to  how  such  deeds 
should  be  approved  is  found  in  section  9,  hereinbefore 
quoted,  and  that  law  was  complied  with  in  regard  to  the 
deed  of  Caniyah  Stop.  In  Tiger  v.  Western  Investment 
Company,  221  U.  S.  286,  31  Sup.  Ct.  578,  55  L.  Ed.  738, 
it  became  the  duty  of  the  Supreme  Court  to  construe  sec- 
tion 22,  mentioned  herein,  for  the  purpose  of  determining 
whether  the  provision  in  this  section  requiring  the  ap- 
proval of  deeds  of  Indian  heirs  by  the  Secretary  of  the 
Interior  was  effective  after  the  expiration  of  the  five-year 
period  named  in  section  16  of  the  act  of  June  30,  1902 
(32  Stat.  503,  c.  1323).  For  the  purpose  of  construing* 
said  section  the  Supreme  Court  was  of  the  opinion  that 
it  could  refer  to  subsequent  legislation,  and  did  irefer  to 
and  quote  section  9  mentioned  herein,  and  in  regard 
thereto  used  the  following  language:'  'The  obvious  pur- 
pose of  these  provisions  is  to  continue  supervision  over 
the  right  of  full-blood  Indians  to  dispose  of  lands  by  will, 
and  to  require  conveyances  of  interests  of  full-blood  In- 
dians in  inherited  lands  to  be  approved  by  a  competent 
court.'  While  the  Supreme  Court  was  not  construing  sec- 
tion 9,  it  was  before  the  court,  and  we  are  informed  as  to 
what  the  court  thought .  was  its  obvious  purpose.  We 
therefore  conclude  that,  as  the  death  of  the  allottee  in  no 
wise  affects  the  requirement  as  to  approval,  the  deeds  of 
Indian  heirs  must  be  approved  in  accordance  with  the  law 
in  force  at  the  date  of  the  deed." 

*See  Bledsoe,   Indian   Land   Laws    (2d   Ed.)    p.    124 
et  aea. 
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Under  th^se  controlling  authorities  the  deed  from  the 
proper  full-blood  Indian  heirs  to  plaintiff  depended,  not 
upon  conformity  with  the  act  of  Congress  in  effect  at  the 
date  of  the  d^ath  of  the  allottee,  but  upon  the  approval 
thereof  in  compliance  with  the  law  in  force  at  the  date  of 
such  conveyance;  hence,  when  said  deed  was  approved  by 
the  court  having  jurisdiction,  of  the  settlement  of  the  es- 
tate of  the  deceased  allottee,  it  became  operative  and  a 
valid  conveyance  of  the  interest  of  said  heirs  without  the 
approval  of  the  Secretary  of  the  Interior. 

It  follows  that  the  judgment  of  the  trial  court  should 
be  affirmed. 

By  the  Court:    It  is  so  ordered. 


TERRY  V.  HINTON,  Covnty  Treasurer. 

No.  5754.     Opinion   Filed  November  2,  1915. 
(152  Pac.  851.) 

1.  MUNICIP.\L  CORPORATIONS— Special  Assessment  Warraois-- 
Collection— Injunetioii— Petition — Sufficiency    Against   Demurrer. 

Wheie  tlie  petition  In  an  action  to  restrain  ttie  county  treas- 
urer from  collecting  certain  special  assessment  warrants,  issued 
again.st  plaintiff's  property  and  extended  on  the  tax  rolls  deliy- 
ered  to  the  treasurer,  fails  to  allege  facts  that  show  that  the 
municipal  authorities  did  not  acquire  jurisdicticm  to  make  the 
improvements  by  proper  proceedings  taken,  and  where  it  ap- 
pears from  the  face  of  the  petition  that  the  action  was  com- 
menced more  than  60  days  after  the  assessment  was  made,  held, 
suc^  petition  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  a  general  demurrer  thereto  was  properly  sus- 
tained. 

2.  SAME — InJunctiOD— Laches.  When  money  has  been  expended  by 
a  city  for  public  improvement,  and  a  property  owner  oj  th(^  city 
sits  silently  by  and  allows  the  expenditures  and  improvements  to 
be  made,  with  full  opportunity  to  prevent  such  accomplishment,  yet 
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without  taking  legal  steps  to  prevent  the  same,  after  the  money 
has  been  expended,  the  improvements  made,  and  the  relations  of 
property  and  parties  have  been  changed,  It  is  then  too  late  tcfk 
him  to  ask  a  court  of  equity  to  relieve  against  that  which  his 
own  laches  has  permitted  to  be  done. 

(Syllabus  by  Galbraith,  C.) 

Error  from  District  Court,  LeFlore  County. 
W.  H.  Broton,  Judge. 

Action  by  G.  W.  Terry  against  John  Hinton,  County 
Treasurer.  Judgment  for  defendant,  and  plaintiff  brings 
error.    A&rmed. 

Bagwell  &  WaUace  and  /.  W.  Hale,  for  plaintiff  in 
error. 

Eben  L.  Taylor,  for  defendant  in  error. 

Opinion  by  GALBRAITH,  C.  This  appeal  is  from 
an  order  of  the  trial  court,  sustaining  a  general  demurrer 
to  the  petition  of  plaintiff  in  error,  in  which  he  sought 
to  set  out  grounds  for  a  restraining  order  against  the  de- 
fendant as  county  treasurer,  preventing  him  from  col- 
lecting, or  attempting  to  collect,  two  certain  improvement 
warrants,  issued  against  the  property  of  the  plaintiff,  lo- 
cated in  the  city  of  Poteau,  and  to  cancel  the  extension  of 
such  warrants  upon  the  tax  rolls.  When  the  demurrer 
was  sustained  the  plaintiff  refused  to  amend,  and  judg- 
ment  was  entered,  dismissing  the  cause  at  his  costs.  To 
review  that  judgment  the  case  has  been  brought  to  this 
court.  < 

The  petition  is  volimiinous,  and  alleges  many  conclu- 
sions, but  sets  out  few  facts.  From  the  facts  set  out  we 
gather  that  the  plaintiff  owned  certain  lots  in  the  city  of 
Poteau,  and  that  the  defendant  in  error  was  the  county 
treasurer  of  that  county,  and  that  two  warrants  for  de- 
linquent street  improv^nent  taxes  had  been  issued  against 
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the  plaintiff's  property,  and  extended  on  the  tax  rolls, 
and  were  then  in  the  hands  of  the  county  treasurer  for 
collection.  We  assume  that  certain  street  improvements, 
for  which  the  taxes  had  been  levied  and  the  warrants 
issued,  had  been  made  in  the  city  of  Poteau,  although 
this  fact  is  not  set  out  in  the  petition.  The  plaintiff  in 
error's  trouble,  as  recited  in  his  petition,  began  on  the 
24th  day  of  June,  1912,  when,  it  is  recited,  the  city  clerk 
of  Poteau,  ''acting  upon  some  assumed  and  unlawful 
authority,"  issued  two  warrants  for  "special  improve- 
ment tax"  against  the  plaintiff's  lots,  and  on  Oc- 
tober 11,  1912,  the  city  clerk  filed  said  warrants  with  the 
county  clerk  of  said  county,  who  passed  them  on  to  the 
tax  assessor,  who  in  turn  entered  them  upon  the  tax 
rolls,  as  a  charge  against  the  plaintiff's  property,  and  the 
tax  assessor  afterwards  delivered  the  tax  rolls  to  the 
defendant  as  county  treasurer,  who  was  threatening  to 
collect  the  amount  of  said  warrants  from,  the  plaintiff  in 
error's  property.  Now  it  is  charged  that  the  defendant 
had  no  authority  to  collect  these  warrants:  First,  be- 
cause the  assessments  upon  which  the  warrants  were  is- 
sued were  not  properly  made  by  the  city  authorities  of 
the  city  of  Poteau,  or  its  officials,  and  no  "proper 
resolution"  of  the  council  was  first  had,  directing  such 
improvements  to  be  made;  and,  again,  that  the  city  of 
Poteau,  or  its  officials,  had  no  authority  to  make  assess- 
ments for  public  improvements.  There  are  a  number  of 
other  reasons  set  out  why  the  tax  was  illegal  and  irregu- 
lar and  should  not  be  collected  or  permitted  to  stand  as  a 
lien  against  the  property  of  the  plaintiff  in  error.  How- 
ever, none  of  the  recitals  in  the  petition,  considered  sepa- 
rately or  collectively,  show  that  the  proceedings  by  which 
these  special  assessment  warrants,  which  were  extended  on 
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the  tax  rolls  and  reached  the  hands  of  the  defendant  in  error 
as  county  treasurer,  were  without  legal  force  and  effect. 
It  does  not  appear  when  the  taxes  matured  for  which 
these  special  warrants  were  issued,  but  from  the  fact  that 
they  were  issued  in  June,  1912,  we  would  infer  that  they 
were  for  taxes  maturing  on  the  1st  of  September  of  the 
preceding  year.  Section  632,  Rev.  Laws  1910.  Under  the 
stat^'te  the  warrants  should  have  been  issued  by  the  city 
clerk  on  or  before  the  15th  day  of  September,  after  they 
became  delinquent.  Section  643,  Rev.  Laws  1910.  The 
recital  in  the  petition  that  the  warrants  were  not  de- 
livered to  the  county  clerk  uhtH  October  11,  1912,  does 
not  show  that  they  were  illegal  or  void.  It  is  possible 
that  this  may  have  been  a  mere  irregularity  that  did  not 
affect  the  validity  of  the  tax.  O'Keefe  v.  Dillenbeck,  15 
Okla.  437,  83  Pac.  540.  From  the  recitals  in  the  petition 
of  the  acts  of  the  several  officers  in  issuing  and  entering 
and  extending  these  tax  warrants,  we  are  inclined  to  infer 
that  they  were  properly  extended  on  the  tax  rolls  in  the 
hands  of  the  treasurer,  as  provided  in  article  12,  c.  10, 
of  the  Rev.  Laws  1910,  prescribing  the  method  of  secur- 
ing the  costs  of  street  improvements  made. 

One  fatal  defect  in  the  petition  is  that  it  does  not 
allege  facts  that  show  want  of  jurisdiction  in  the  city 
authorities  to  make  the  improvements  and  to  levy  and 
collect  taxes  to  pay  for  the  same.  It  is  alleged  that  the 
city  of  Poteau  was  a  city  of  the  first  class.  Under  the 
statute  such  a  city  had  the  right  to  make  street  improve- 
ments and  to  levy  and-  collect  taxes  to  pay  for  such  im- 
provements. In  the  absence  of  a  showing  to  the  con- 
trary, it  will  be  presumed  that  the  authorities  proceeded 
in  the  legal  manner  to  make  such  improvements.  The  al- 
legations of  the  petition  do  not  show  that  the  city  authori- 
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ties  were  without  jurisdiction  to  order  the  improvements, 
4uid  to  levy  the  assessments.  In  the  absence  of  such  show* 
ing  no  cause  of  action  for  injunction  was  stated,  since, 
for  all  objections  to  such  taxes  except  that  of  want  of 
Jurisdiction  to  levy  them,  the  60-day  limitation,  provided 
by  section  644,  Rev.  Laws  1910,'  is  an  absolute  bar  to  the 
action.  It  was  said  by  the  court  in  City  of  Chiekasha  et 
al.  V.' Dennis  O'Brien  (not  yet  officially  reported),  159 
Pac.  282: 

"By  section  644.  it  is  seen  that  no  suit  may  be  main- 
tained on  any  ground  except  for  the  two  reasons  given, 
"^wiiich  two  reasons  were  •necessary  to  constitute  due  i)roc- 
•ess  of  law;  that  is,  that  the  city  should  acquire  jurisdic- 
tion to  make  the  contenjplated  improvements  by  the  adop- 
tion and  publication  of  the  preliminary  resolution.,  where 
same  was  required,  and  should  acquire  jurisdiction  of  the 
property  owner  by  giving  notice  of  the  hearing  on  the 
return  of  the  appraisers.  This  language  is  as  broad  and 
'Comprehensive  as  it  could  be,  and  indicates  an  intention 
:upon  the  part  of  the  Legislature  to  cause  any  litigation, 
involving  the  validity  of  the  assessments  or  seeking,  to 
enjoin  the  payment  of  the  bonds,  to  be  brought  within 
^he  time  limit.  No  exception  is  made  for  fraud  occur- 
ring thereafter  in  the  performance  of  the  work,  and  had 
the  Legislature  intended  that  such  exception  .should  be 
made,  it  would  have  been  perfectly  easy  to  say  so,  and 
the  significant  fact  that  the  language  used  is  as  broad 
and  comprehensive  as  it  is,  and  that  no  exception  is  made, 
:is,  to  our  minds,  conclusive  evidence  that  none  was  in- 
vtended." 

In  the  case  of  City  of  Coalgate  v.  John  GentUini, 
51  Okla.  552,  152  Pac.  95,  the  improvement  assessment 
was  attacked  on  the  ground  that  the  contract  for  the 
same  was  let  before  the  ordinance  authorizing  the  im- 
provement became  effective.  The  court  in  denying  this 
constrjuction  said,  in  part: 
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"Assuming,  without  deciding,  in  the  case  at  bar,  that 
the  defendant  in  error  might  have  prevented  the  outlay 
of  public  money  for  the  improvements  complained  of,  and 
that  there  were  gross  irregularities  in  the  proceedings  of 
the  council,  yet  since  he  sat  silently  by,  and  allowed  these 
expenditures  and  public  improvements  to  be  made,  with 
full  opportunity  to  prevent  its  accomplishment,  yet  with- 
out taking  legal  steps  to  prevent  the  consummation  of  the 
alleged  wrong,  he  cannot,  after  the  relations  of  property 
and  parties  have  been  changed,  ask  a  court  of  equity 
to  relieve  against  that  which  his  own  laches  has  per- 
mitted to  be  done." 

It  is  a  well-established  rule  of  appellate  procedure 
that  error  will  not  be  presumed,  but  must  be  affirmatively 
alleged  and  shown  by  the  party  asserting  such  error. 
Seaver  v.  Rviison,  29  Okla.  128,  116  Pac.  802;  Cox  v. 
Warford,  34  Okla.  374,  126  Pac.  1026.  Since  the  petition 
failed  to  show  that  the  municipal  authorities  of  the  city 
of  Poteau  were  without  jurisdiction  to  make  the  street 
improvements  and  more  than  60  days  had  elapsed  after 
making  the  assessment,  and  prior  to  commencing  this 
action,  it  therefore  appeared  from  the  face  of  the  petition 
that  the  action  was  barred  and  could  not  be  maintained. 

We,  therefore,  conclude  that  the  trial  court  was  right 
in  sustaining  the  demurrer  to  the  petition,  and  that  the 
order  appealed  from  should  be  affirmed. 

By  the  Court:     It  is  so  ordered. 
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ST.  LOUIS  &  S.  F.  R.  CO.  v.  WOOD  et  al 

No.  5760.    Opinion  Filed  November  2,  1915. 

(152  Pac.  S48.) 

1.  APPEAL  AND  ERROR—Scope  of  Review— Oranting  of  New 
Trial    Question  of  Law.    The  erroneous  granting  of  a  new  trial 

by  the  lower  court,  involving  a  pure,  unmixed  question  of  law, 
will  be  reviewed  by  this  court. 

Z.  COMMERCE— Exdusive  Power  of  Congress— Interstate  Ship- 
ment— Stipulation  for  Notice  or  Demand.  By  the  passage  of  the 
Act  of  Congress  of  June  29,  1906,  c.  3501,  sec.  7.  34  Stat.  593  (U.  S. 
Comp.  St.  1913,  sec.  8592 ) ,  known  as  the  Carmack  amendment  to  the 
Interstate  Commerce  Act  (Act  Feb.  4.  1887.  c.  104,  sec.  20.  24  Stat. 
386),  the  state  has  ceased  to  have  authority  to  pass  acts  relative 
to  contracts  made  by  carriers  relative  to  interstate  shipments,  and 
section  9,  art.  23,  of  the  state  Constitution,  only  applies  to  intra- 
state shipments.  So  where,  in  the  trial  of  an  action  for  damages 
caused  by  the  negligence  of  the  earlier  in  an  interstate  shipment, 
the  court  siisfaincd  a  ciemurrer  to  the  evidenc*e,  and  gave  judguicnt 
for  the  defendant,  but  on  a  motion  for  a  new  trial  set  the  judg- 
ment aside  and  granted  a  new  trial,  on  the  sole  ground  that  a 
provision  of  the  contract  for  the  interstate  shipment  was  forbid- 
den by  the  state  Constitution,  such  action  of  the  court  field  error. 

i  Syllabus  by  Devereux.  C ) 

Error  from  County   Court,  Hughes  County; 
J,  Ross  Bailey,  Judge. 

Action  by  C.  W.  Wood  and  another,  doing  business 
as  Wood  &  McAlester,  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company.  Judgment  for  defendant,  and 
from  an  order  granting  a  new  trial  defendant  brings  error. 
Reversed  and  remanded,  with  directions. 

This  was  an  action  against  the  plaintiff  in  error  to 
recover  damages  to  an  interstate  shipment  of  cattle, 
caused  by  the  fault  of  the  railroad  in  negligently  delay- 
ing delivery  in  Kansas  City,  and  in  negligently  failing  to 
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unload  the  cattle  for  rest,  feed,  and  water,  as  required  by 
law.  The  cattle  were  shipped  under  a  special  contract, 
attached  to  the  bill  of  particulars,  which  recites  that  it 
is  executed  in  consideration  of  a  reduced  freight  rate, 
and  which  cdhtains  many  provisions,  the  one  especially 
bearing  on  this  case  being  set  out  in  the  reasons  given 
by  the  court  for  granting  a  new  trial,  hereinafter  set  out. 
At  the  close  of  plaintiffs'  evidence,  a  demurrc^r  thereto 
was  sustained  by  the  court,  and  judgment  rendered  for 
the  defendant;  but,  on  a  motion  for  a  new  trial,  this 
judgment  was  set  aside  and  a  new  trial  granted,  and  in 
so  doing  the  court  said: 

"On  the  trial  of  said  cause  there  was  introduced  in 
evidence  the  contract  entered  into  by  and  between  the 
plaintiffs  and  defendant,  section  13  of  which  provides  as 
follows:  'As  a  condition  precedent  to  recovery  of  dam- 
ages for  any  death,  loss,  injury,  or  delay  of  the  live  stock, 
the  shipper  shall  give  notice,  in  writing,  of  his  claim,  to 
some  general  officer  of  the  company,  or  the  nearest  station 
agent,  or  the  agent  at  destination,  and  before  the  live 
stock  is  mingled  with  other  live  stock,  and  within  one 
day  after  its  delivery  at  destination,  so  that  the  claim 
may  be  promptly  and  fully  investigated,  and  a  failure 
to  comply  with  this  condition  shall  be  a  bar  to  the  re- 
covery of  any  damages  for  such  death,  loss,  injury,  or 
delay.' 

"At  the  close  of  plaintiffs'  case,  defendant  demurred 
to  the  evidence  offered,  and  it  being  admitted  that  said 
notice  was  not  given  as  provided  in  said  contract,  it  being 
an  interstate  shipment,  the  court  was  of  the  opinion  that 
the  provision  of  the  contract  was  valid  and  binding 
and  that  the  giving  of  said  notice  within  24  hours  was 
a  condition  precedent  to  recovery,  and  said  jpemurrer  was 
sustained,  and  the  jury  directed  to  return  a  verdict  for 
the  defendant. 
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"Now,  on  this  hearing,  the  court  is  of  the  opinion 
that  said  section  13  of  said  contract  contravenes  and  is 
repugnant  to  the  Constitution  of  the  State  of  Oklahoma, 
and  that  said  provisions  are  not  binding  on  the  plaintiffs, 
and  that  it  is  not  necessary  for  plaintiffs  to  give  to  the 
defendant  the  notice  provided  for  in  said  section .  13,  and 
that  the  failure  to  give  said  notice  does  not  preclude  a 
recovery  in  this  cause,  and  the  court  grants  a  new  trial 
herein  solely  on  this  clear-cut  question  of  law;  the  court 
holding  that  said  provision  in  said  contract  is  inoperative 
and  not  binding  on  the  plaintiffs,  notwithstanding  the 
shipment  in  question  was  an  interstate  shipment  and 
arose  since  statehood." 

From  the  court's  order  granting  a  new  trial,  the  de- 
fendant below  brings  the  case  to  this  court  by  petition  in 
error  and  case-made. 

W.  F.  Evans,  R.  A.  Kleinschmidt,  and  E.  H.  Foster, 
for  plaintiff  in  error. 

Lafayette  Walker,  for  defendants  in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above).  Frpm  the  above  statement  of  the  facts,  it 
appears  plainly  that  the  lower  court  granted  the  new 
trial  solely  on  a  question  of  law,  unmixed  with  any  ques- 
tions of  fact,  or  discretion  on  the  part  of  the  court,  and 
in  this  class  of  cases  the  action  of  the  trial  court  in 
granting  a  new  trial  is  open  for  review  in  this  court* 
Farmers'  &  Merchants'  National  Bank  of  Hobart  v.  School 
District  No.  56,  25  Okla.  284,  105  Pac.  641;  Jacobs  v. 
City  of  Perry,  29  Okla.  743,  119  Pac.  243;  Sharp  v.  Choc^ 
taw,  etc.,  Co.,  34  Okla.  730,  126  Pac.  1025;  Young  v. 
Dunbar,  36  Okla.  54,  127  Pac.  692;  St.  L.  &  S.  F.  R.  Co. 
V.  Fisher,  3T.  Okla.  751,  133  Pac.  41 ;  Sipes  r.  Dickinson^ 
39  Okla.  741,  136  Pac.  761. 
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The  trial  court  held  that  the  provisions  of  the  con- 
tract were  in  conflict  with  the  state  Constitution,  and 
were  therefore  inoperative  and  void.  In  this  there  was 
error.  In  St.  L.  &  S.  F.  R.  Co.  v.  Bilhy,  85  Okla.  589,  180 
Pac.  1089,  it  is  held: 

"On  account  of  the  passage  of  the  Act  of  Congress 
of  June  29,  1906,  c.  3591  (34  Stat,  at  L.  584),  the  state, 
under  its  police  power,  has  ceased  to  have  the  authority 
to  pass  acts  relative  to  contracts  made  by  carriers  per- 
taining to  interstate  shipments,  and  section  9  of  article 
28  of  the  Constitution  of  this  state  applies  only  to  intra- 
state shipments." 

And  the  same  principle  is  laid  down  in  M.,  K.  &  T. 
R.  Co.  V.  Walaton,  37  Okla.  517,  133  Pac.  42;  M.,  K.  & 
T.  R.  Co.  V.  Lenaham,  39  Okla.  283,  135  Pac.  888;  St. 
L.  &  S.  F.  R.  Co.  V.  Zickafoose,  39  Okla.  302,  185  Pac. 
406;  St.  L.  &  S.  F.  R.  Co.  v.  Cox,  40  Okla.  258,  138  Pac. 
144;Jlf.  0.  &  G.  Ry.  Co.  v.  French,  post,  p.  222,  152  Pac. 
591.  In  M.,  K.  &  T.  R.  Co.  v.  Harriman,  227  U.  S.  657, 
83  Sup.  Ct.  397,  57  L.  Ed.  690,  it  is  held: 

"The  Carmack  Amendment  has  withdrawn  the  de- 
termination of  validity  of  all  stipulations  in  interstate 
shipping  contracts  from  state  law  and  legislation.  Under 
that  amendment  the  validity  of  a  provision  that  suit 
must  be  brought  within  a  specified  period  is  a  federal 
question  to  be  settled  by  the  general  common  law." 

See,  also,.  Adams  Express  Co.  v.  Croninger,  226  U. 
S.  491,  33  Sup.  Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N. 
S.)    257. 

We  therefore  recommend  that  the  order  of  the  lower 
court  granting  a  new  trial  be  reversed,  and  the  case  re- 
manded, with  instructions  to  reinstate  the  judgment  in 
favor  of  the  defendant  below. 

By  the  Court:     It  is  so  ordered. 
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TISHOMINGO   ELECTRIC   LIGHT  &   POWER   CO.   v. 

GULLETT. 

No.  57G2.     Opinion  Filed  November  2,  1915. 
(152  Pac.  849.) 

1.  ATTORNEY  AND  CLIENT— Negligenee— General  Denial— Prmtf. 

Under  a  general  denial,  the  defendant  may  introduce  evidence 
controverting  any  fact  which  the  plaintiff  is  bound  to  prove  in 
order  to  recover.  So.  in  an  action  against  an  attoihe.v  for  negli- 
gently failing  to  file  an  appeal  in  the  Supreme  Court,  which  he 
had  cuntracte<l  to  tile,  the  defendant  may,  under  a  general  denial, 
introduce  evidence  to  rel>ut  negligence. 

2.  EVIDENCE— Trial— Receplion  of  Evidence— Correspondencer-In- 
htnictions.  Where  a  number  of  letters  have  been  offered  by  the 
plaintiff,  constituting  a  part  of  a  oorrespondence  relating  to  the 
action,  the  defendant  is  entitled  to  have  the  entire  correspondence 
go  to  the  jury.  If  a  i)ortlon  of  any  letter  written  by  the  defend- 
ant contains  irrelevant  or  improper  matter,  this  should  be  called 
to  the  attention  of  the  trial  court,  and  exception  made  to  such 
part,  or  the  court  should  be  requested  in  its  charge  to  instruct  the 
jury  not  to  consider  such  part. 

3.  TRIALr— Refusal  of  Instructions  Covered.  The  refusal  of  the 
court  to  give  instructions  which  properly  state  the  law  is  not  re- 

'  \ersible  error,  if  substantially  the  same  proposition  of  law  is 
stated  in  other  instructions  given,  and  where  the  charge  of  the 
trial  court,  as  a  whole,  properly  states  the  law. 

4.  INVESTIGATION  OF  FACT&  Tbe  modem  tendency.  i»»tli  in 
legislation  and  in  the  decision  of  the  courts,  is  to  give  as  wide  a 
scoije  as  possible  to  the  investigation  of  facts. 

(Syllabus  by  Devereux,  C.) 

Error  from  District  Court,  Johnston  County; 
Robert  M.  Rainey,  Judge. 

Action  by  the  Tishomingo  Electric  Light  &  Power 
Company  against  Alexander  GuUett.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

The  petition  states,  in  substance,  the  corporate  ex- 
istence of  the  plaintiff;  that  the  defendant  was  engaged 
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in  the  general  practice  of  law  in  Tishomingo,  Johnston 
county,  Okla.,  and  practiced  in  the  district  and  appellate 
courts  of  the  State  of  Oklahoma;  that  in  a  certain  case 
pending  in  the  district  court  of  Johnston  county,  Okla., 
wherein  R.  M.  Harris  was  plaintiff,  and  this  plaintiff 
was  defendant,  a  judgment  was  rendered  in  favor  of  said 
Harris  for  the  sum  of  $1,312,  with  interest  at  6  per  cent, 
thereon  from  June  11,  1909,  and  the  costs  of  said  action 
taxed  at  $95.25;  that  the  defendant  in  this  case  was 
employed  and  paid  his  fee  for  perfecting  and  filing  an 
appeal  in  the  Supreme  Court  of  the  State  of  Oklahoma 
for  the  purpose  of  reversing;  said  judgment;  that  a  case- 
made  was  properly  prepared  and  signed,  and  that  this 
defendant  carelessly  and  negiligently,  and  by  reason  of 
his  inattention  to  his  professional  duties,  failed  to  file 
the  case-made  and  petition  in  error  in  the  Supreme  Court 
of  the  State  of  Oklahoma  within  the  time  provided  by 
law;  that  after  the  time  had  expired  to  commence  said 
proceedings  in  the  Supreme  Court  the  defendant  caused 
said  case-made  and  petition  in  error  to  be  filed  therein, 
and  that  said  proceedings  were  dismissed;  that,  as  a 
result  of  said  failure  of  the  defendant  to  perfect  said 
appeal  within  the  time  provided  by  law,  this  plaintiff 
was  compelled  to  pay  on  said  judgment  the  sum  of 
$1,564.90,  which  result  was  brought  about  by  the  wrong- 
ful and  neglectful  conduct  of  the  defendant  in  error. 
The  answer  was  a  general  denial.  'There  was  a  verdict 
and  judgment  for  the  defendant,  and  the  plaintiff  bringis 
the  case  to  this  court  by  petition  in  error  and  case-made. 

E.  L.  Burton,  Geo.  F.  Burton',  and  /.  W.  Men,  for 
plaintiff  in  error. 

Young  &  Stobaugh,  Garrett  &  Bingham,  and  Gray 
&  McVay,  for  defendant  in  error. 
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Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above).  The  first  assignment  of  error  is  that  the 
district  court  erred  in  permitting  the  defendant  to 
prove,  under  a  general  denial,  that  the  president  of  the 
plaintiff  had  advised  that  it  was  not  necessary  to  file 
the  R.  M.  Harris  case  in  the  Supreme  Court  until  one 
year  after  the  case-made  was  filed  in  the  trial  court. 
The  question  and  answer  on  which  this  assignment  of 

error  is  predicated  are  as  follows: 

•  I* 

'*Q.  On  the  theory  that  you  were  to  prepare  and 
serve  the  case-made,  helping  in  it,  why  did  you  have 
anything  to  do  with  it  after  you  had  performed  your  part 
of  the  contract,  according  to  your  contention?  (The 
plaintiff  objects  as  incompetent,  irrelevant,  and  inmia- 
terial.  The  objection  is  overruled.  The  plaintiff  excepts 
to  the  ruling.)  A.  Well,  for  the  reason,  as  I  say,  the 
main  reason,  because  Mr.  Foley  said  he  wanted  this  mat- 
ter put  off  as  long  as  possible.  He  stated  to  me  at  one 
time  that  he  was  close  of  money  and  did  not  want  to  pay 
the  judgment.  I  spoke  to  Mr.  Hardy  about  it.  Mr. 
Foley  said  to  me  at  one  time  that  his  attorney  in  Kansas 
informed  him— either  Ofiborn  or  somebody — ^told  him  that 
he  had  a  year  to  file  it  in  from  the  time  the  judge  signed 
the  case-made." 

The  argument  is  that  this  is  purely  defensive  matter, 
tending  to  excuse  the  defendant  in  error  for  not  per- 
forming the  contract,  and,  as  the  only  issues  raised  by 
the  pleadings  are,  'Did  the  plaintiff  employ  the  defend- 
.ant,  and,  if  so,  did  he  fail  to  file  the  case-made  in  time?** 
that  this  evidence  was  inadmissible  under  a  general 
denial.  But  the  plaintiff  in  error  loses  sight  of  the  fact 
that  in  its  petition  it  alleges  that  the  defendant  "carelessly, 
negligently  and  by  reason  of  his  inattention  to  his  profes- 
sional duties"  failed  to  file  the  case-made  and  record  in 
this   court,   and,   indeed,   this   allegation   was   necessary. 
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See  Weeks  on  Attorneys,  page  589,  sec.  297;  1  Thornton 
on  Attorneys,  page  547,  sec.  312.  But  in  any  event, 
in  the  case  at  bar,  the  plaintiff  having  alleged  negligence, 
the  burden  was  on  him  to  prove  it,  and  any  evidence  on 
the  part  of  the  defendant  tending  to  rebut  negligence  was^ 
admissible  under  a  general  denial.  In  Robinson  v.  Peru 
Plow  &  Wheel  Co.,  1  Okla.  140,  31  Pac.  988,  it  is  said: 

"It  is  a  well-settled  rule  of  code  pleading  that  de- 
fendant, under  the  general  denial,  may  controvert,  by 
evidence,  every  fact  which  the  plaintiff  is  bound  to  prove 
in  order  to  recover  in  the  action." 

We  are  of  the  opinion,  therefore,  that  this  assign- 
ment of  error  is  not  well  taken. 

The  second  assignment  of  error  is: 

"The  district  court  erred  in  permitting  the  defendant 
in  error  to  introduce  testimony  tending  to  show  that 
plaintiff  had  ^no  intention  of  prosecuting  the  case  on 
appeal  in  the  case  of  R.  M.  Harris  v.  Tishomingo  Electric 
Light  &  Power  Company." 

And  the  evidence  on  which  it  is  predicated  i^  as  fol- 
lows, in  the  testimony  of  the  defendant: 

"Q.  After  you  got  the  case-made,  what  became  of 
it?  A.  It  was  returned  here  in  a  few  days,  and  on  the 
6th  of  Decenlber,  1909,  as  I  remember  it,  was  filed  with 
the  clerk  of  the  court  here,  and  I  think  with  o\ie  copy. 
Q.  Did  you  file  that  case-made  with  the  clerk  of  the 
court?  A.  Yes,  sir.  Q.  Why  did  you  do  that?  (Ob-^ 
jected  to  properly  and  exception.)  A.  Some  time  in 
April  or  May  Mr.  Foley  was  here,  and  we  talked  this 
matter  over.  At  that  time  he  told  me  he  was  negotiating 
to  purchase  a  judgment  against  R.  M.  Harris  for  some- 
thing like,  if  I  remember  right,  $1,800,  secured  by  a 
banking  company.  He  stated  he  had  employed  Allen  t- 
Nichols,  of  Muskogee,  to  get  a  judgment,  and  he  wanted 
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this  matter  here  held  up  until  they  could  get  it,  securing 
that  judgment  to  offset  the  judgment  Harris  had  against 
him." 

The  argument  on  this  assignment  of  error  is  the 
same  as  that  on  the  first,  and  must  be  overruled  for  the 
same  reason. 

The  third  and  fourth  assignments  of  error  relate 
to  the  admission  of  two  letters  written  by  the  defendant 
in  error  to  the  plaintiff,  one  dated  June  25,  1910,  and 
the  other  June  29,  1910.  It  is  not  necessary  to  set  out 
these  letters  in  full.  The  one  of  June  25th,  to  the 
plaintiff,  informs  plaintiff  that  the  case-made  had  been 
taken  from  the  clerk's  office  some  two  months  before  by  the 
original  counsel  in  the  case,  but  that  defendant  had  suc- 
ceeded in  getting  it,  and  had  sent  it  to  the  Supreme  Court. 
The  reason  given  why  the  original  counsel  was  holding 
it  was  that  he  claimed  a  lien  on  it  for  his  fees.  The 
letter  of  June  29th  acknowledged  the  receipt  of  one  from 
plaintiff  of  June  26th,  and  advised  plaintiff  that  the 
delay  ip  docketing  the  record  in  the  Supreme  Court  was 
beyond  the  defendant's  control  until  he  induced  the  other 
attorney  to  surrender  the  case-made.  The  reasons  given 
in  the  brief  why  these  letters  were  not  admissible  are : 

"(aj  Because  they  tended  to  show  that  somebody 
else  owed  a  duty  to  file  this  case  other  than  the  defend- 
ant; (b)  they  tended  to  show  that  the  defendant  was 
prevented  from  performing  his  contract  by  means  be- 
yond his  control;  (c)  the  cause  of  action  upon  which 
plaintiff  brought  his  suit  accrued  on  June  14,  1910,  and 
were  not  part  of  the  res  gestae  in  this  case,  and  were 
therefore  Judge   Gullett's  self-serving  declarations." 

It  is  plain,  from  an  inspection  of  the  record,  that 
these  letters  were  part  of  a  long  correspondence  between 
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the  parties  in  regard  to  this  matter,  ^  part  of  which  had 
been  introduced  by  the  plaintiff  in  error.  The  rule  is 
well  settled  that,  where  part  of  a  correspondence  is  intro- 
duced, the  other  side  is  entitled  to  have  the  entire  corre- 
spondence before  the  jury.  We  do  not  mean  to  decide 
that,  where  matter  entirely  irrelevant  to  the  issue  has 
been  injected  into  a  letter,  a  party  is  entitled  to  have  it 
go  to  the  jury,  but  in  such  case  objection  to  the  matter 
not  relevant  must  be  made,  or  special  instructions  asked 
for  to  inform  tiie  jury  that  certain  parts  of  the  letter 
are  not  to  be  considered  by  them.  This  was  not  done  in 
the  case  at  bar. 

In  Levns  v.  Newcombe,  1  App.  Div.  59,  37  N.  Y. 
Supp.  8,  it  is  said: 

"Many  of  the  letters  constituting  the  correspondence 
were  put  in  evidence  by  the  plaintiff  and  by  the  defend- 
ant without  objection,  and  the  letters  objected  to  were 
properly  received  as  forming  a  part  of  the  same  corre- 
spondence, in  order  that  the  jury  might  have  the  whole 
correspondence  before  them." 

The  plaintiff  in  error  contends,  among  other  reasons, 
that  these  letters  were  incompetent,  and  should  not  have 
been  admitted  in  evidence,  because  they  tended  to  show 
that  the  defendant  was  prevented  from  performing  his 
contract  by  means  beyond  his  control.  In  this  view  they 
were  clearly  competent  on  the  issue  of  negligence,  be- 
cause, if  the  defendant  was  prevented  from  filing  the 
case-made  by  reason  of  something  beyond  his  control, 
he  certainly  was  not  negligent,  and  negligence  was  the 
issue  tendered  by  the  plaintiff  in  error  in  this  case.  As 
above  shown,  these  letters  were  admissible  on  the  ques- 
tion of  negligence,  and  also  to  put  the  entire  transaction 
before  the  jury.    The  modem  tendency,  both  of  legisla- 


Digitized  byLjOOQlC 


186     SUPREME  COURT  OF  OKLAHOMA. 


Tishomingo  Electric  Light  &  Power  Ck).  v.  Gullett 

tion  and  of  the  decisions  of  the  courts,  is  to  givei  as 
wide  a  scope  as  possible'  to  the  investigation  of  facts. 
Holmes  v.  Goldsmith,  147  U.  S.  150,  13  Sup.  Ct.  288, 
37  L.  Ed.  118. 

The  last  assignment  of  error  is  the  refusal  to  give 
the  following  instruction  asked  for  by  the  plaintiff  in 
•error:  • 

"You  are  charged  that,  when  an  attorney  seeks  and 
obtains  employment,  he  holds  himself  out  to  the  public 
as  having  the  average  amount  of  skill  as  an  attorney  and 
familiar  with  the  procedures  of  courts  fixed  by  the 
statutes." 

This  was  refused  by  the  court  because  it  was  cov- 
ered in  the  instructions  given.  An  examination  of  the 
instructions,  in  our  opinion,  shows  that  this  instruction 
was  reasonably  covered  by  the  charge  to  the  jury,  and 
a  party  cannot  complain  because  his  instructions  are  not 
given  in  the  very  words  as  requested.  A.,  T.  &  S.  F. 
By.  Co.  V.  MarM,  11  Okla.  82,  65  Pac.  996;  Citizens' 
Bank  v.  Gamett,  21  Okla.  200,  95  Pac.  755;  Coalgate  Co. 
V.  Hurst,  25  Okla.  588,  107  Pac.  657;  Finch  v.  Brown, 
27  Okla.  217,  111  Pac.  391;  Fidsom  Morris,  etc.,  Co.  v. 
MitcheU,  37  Okla.  575,  132  Pac.  1103. 

We  therefore  recommend  that  the  judgment  be  af- 
firmed. 

By  the  Court:     It  is  so  ordered. 
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PATRICK  et  al.  v.  TOWNE. 

No.  5230.     Opinion  FileU  October  5,  1915. 

Rehearing  Denied  November  2,  1915. 

(152  Pac.  394.) 

1.  JUSTICES  OF  THE  PEACE— Pleading— Answer— Issues.     Uu^ 

(ler  the  practice  in  a  justice  court,  It  is  not  necessary  for  a  de- 
fendant to  file  an  answer  in  order  to  be  heard  upon  his  defense ; 
but  when  he  elects  to  join  issue  upon  a  specific  defense  by  filing 
an  answer,  he  is  limited  to  the  issues  joined  by  such  answer,  as 
under  the  ordinary  rules  of  pleading. 

2.  APPEAL  AND  ERROR— Presentation  Below— Pleadings.   Where 
the  error  complained  of  Is  that  the  evidence  does  not  show  that 

*'  the  levy  and  assessipent  of  the  sidewalk  tax  paid  by  the  pioin- 

tiff  was  duly  and  legally  made  in  order  to  constitute  a  Hen 
against  the  real  estate  transferred,  and  this  question  was  not  put 
in  Issue  by  the  pleadings  in  the  trial  court,  the  alleged  error 
will  not  be  reviewed  by  the  appellate  court. 

(Syllabus  by  Illttenhouse,  C.) 

Error  from  County,  Court,   Garfield  County; 
Winfield  Scott,  Judge. 

Action  by  Ira  Towne  against  S.  D.  Patrickvand  an- 
other. Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

Parker  &  Simons,  for  plaintiffs  in  error. 

H,  G.  McKeever  and '  Frederick  L.  Brimi,  for  de- 
fendant in  error. 

Opinion  by  RITTENHOUSE,  C.  On  August  5, 
1911,  S.  D.  Patrick  and  Nettie  A.  Patrick  made,  executed, 
and  delivered  their  certain  warranty  deed  to  lot  11,  block 
10,  in  MarshalKGannon  addition  to  the  City  of  Enid, 
Okla.,  to  Ira  Towne,  for  a  consideration  of  $2,450,  which 
deed  contained  the  covenant  that  the  premises  were  free 
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and  clear  of  and  from  all  judgments,  liens,  taxes,  assess- 
ments, and  incumbrances  of  what  kind  and  nature  soever, 
excepting  a  certain  mortgage,  and  that  the  defendants 
would  warrant  and  defend  the  same  against  all  legal 
claims  whatsoever.  This  action  was  brought  to  recover 
under  the  terms  of  the  warranty  contained  in  said  deed 
the  sum  of  $43  paid  on  certain  sidewalk  tax,  under  tax 
warrant  149,  dated  October  4,  1910,  which  it  is  alleged 
was  a  lien  on  said  premises  at  and  prior  to  the  execution 
and  delivery  of  the  deed.  To  this  bill  of  particulars 
the  defendant  S.  D.  Patrick  filed  an  answer  admitting 
the  execution  of  the  warranty  deed  as  pleaded,  and  al- 
leging that  the  deed  was  given  to  plaintiff  in  fexchange  for 
other  property,  and  that  the  transaction  and  terms  wiere 
agreed  upon  and  fulfilled  according  to  a  certain  contracj; 
that  in  said  contrac'.  each  party  was  to  execute  w  .rranty 
deeds,  and  the  matter  of  liens  and  incumbrances  was 
settled  by  this  contract.  The  answer  of  Nettie  A.  Pat- 
rick was  to  the  effect  that  her  signature  was  attached 
merely  as  an  accommodation  and  without  consideration; 
she  being  the  wife  of  S.  D.  Patrick  and  having  no  in- 
terest in  the  transfer  of  said  property. 

Under  the  practice  prevailing  in  a  justice  court,  it 
is  not  necessary  for  a  defendant  to  file  an  answer  in. 
order  to  be  heard  upon  his  defense,  but  when  he  elects 
to  join  issue  upon  a  specific  defense  by  filing  an  answer, 
he  is  limited  to  the  issue  joined  by  such  answer,  as  under 
the  ordinary  rules  of  pleading.  Johnson  v.  Acme  Har- 
vesting Machine  Co.,  24  Okla.  468,  103  Pac.  638;  West- 
ern Union  Tel  Co.  v.  HoUis,  28  Okla.  613,  115  Pac.  774. 

Applying  to  this  case  the  ordinary  rules  of  pleading, 
we  find   that  the   only  issues  to  be  litigated   are:     (1) 
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Whether  at.  the  time  of  the  transaction  in  question  an 
independent  contract  was  entered  into  by  the  parties  and 
by  such  contract  the  matter  of  liens  and  incumbrances 
was  adjusted;  and  (2)  was  the  signature  of  Nettie  A. 
Patrick  procured  without  consideration,  she  having  no 
interest  in  the  property  transferred?  Neither  of  these 
questions  is  argued  in  the  brief;  but  the  only  question 
raised  goes  to  the  sufficiency  of  the  proof  as  to  the  levy 
and  assessment  of  the  taxes,  and  in  support  of  this  con- 
tention it  is  argued  that  the  fact  of  payment  of  taxes 
may  be  shown  by  the  tax  receipt,  which  was  done  in  this 
case,  but  that  in  order  for  the  plaintiff  to  recover  in  this 
case  he  must  not  only  prove  the  payment,  but  must  also 
prove  a  legal  levy  and  assessment,  which  it  is  argued 
cannot  be  done  by  merely  introducing  the  tax  receipt. 
From  the  view  we  take  of  this  case,  the  question  of 
whether  the  levy  and  assessment  were  duly  and  legally 
made  was  not  put  in  issue  by  the  pleadings,  and  hence 
cannot  be  urged  here. 

'  The  cause  should  therefore  be  affirmed. 

By  the   Court:     It   is   so   ordered. 
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BANK  OF  WELCH  v.  CABELL  et  al. 

No.  5774.     Opinion  Filed  November  2, 1915. 
(152  Pac.  844.) 

1.  BILLS  AND  NOTES— Action  by  Assignee— Payee  Designated  as 
Guardian.  The  legal  title  to  a  promissory  note,  made  payable 
to  tlie  order  of  a  designated  person;  is  in  the  payee  named,  al- 
though he  is  designated  as  guardian  in  the  face  of  the  note,  and 
as  both  the  legal  title  and  right  to  sue  are  in  the  payee  as 
guardian,  he  may  assign  it,  and  his  assignee  has  the  right  to  sue 
on  the  note. 

2.  OUARDL%N  AND  WARD— Sale  of  Property— Qrder  of  Court- 
Necessity — Operation  of  Statute.  Rev.  I>aws  1910,  sec  6565,  cannot 
be  ccHistrued  to  mean  that  in  every  ease  where  an  administrator 
is  required  to  apply  to  the  c6unty  court  for  an  order  allowing 
him  to  sell  the  property  of  his  decedent,  a  guardian  must  also 
apply  for  such  order,  but  it  only  provides  that  when,  under  the 
provisions  of  the  statute  in  ri^gard  to  guaidian  and  ward.  It  is 
necessary  for  him  to  apply  for  such  an  order,  the  procedure  shall 
be  the  same  as  that  provided  in  the  case  of  an  administrator  so 
applying. 

(Syllabus  by  Devereux,  ('.) 

Error  from   District   Court,   Carter  County; 
S.  H.  RtcsseU,  Judge. 

Action  by  the  Bank  of  Welch  against  J.  V.  Cabell 
and  others.  Judgment  for  defendants,  and  plaintiff  brings 
error.     Reversed  and  remanded. 

This  was  an  action  by  the  plaintiff,  claiming  to  be 
the  owner  and  holder  of  a  certain  promissory  note,  ex- 
ecuted by  the  defendants  in  error.  The  case  was  tried 
on  an  agreed  statement  of  facts,  which  sufficiently  dis- 
closes the  questions  raised  in  this  court,  and  is  as  follows: 

"(1)  It  is  agreed  that  Henry  B.  Smith  was  ap- 
pointed the  guardian  of  the  persons  and  estates  of  Mary 
A.  B.  Smith,  Lela  Smith,  and  Francis  B.  Smith,  minors, 
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and  that  each   of  said  minors   were  children   of   Henry 
B.  Smith. 

"(2)  That  the  guardian  of  said  minors  above  named, 
Henry  B.  Smith,  sold  land  belonging  to  said  minors,  and 
acted  under  order  of  the  county  court  of  Carter  county, 
Okla.,  and  that  said  sale  was  confirmed. 

''(3)  It  is  agreed  that  Henry  B.  Smith,  as  such 
guardian,  loaned  $600  of  the  funds  derived  from  the 
proceeds  of  said  sale  to  the  defendants  herein,  and  that 
the  defendants  executed  a  note  for  same  as  set  forth  in 
plaintiff's  petition,  and  that  said  note  was  payable  to 
Henry  B.  Smith,  guardian. 

"(4)  It  is  agreed  that  before  the  maturity  of  said 
note,  and  while  acting  as  guardian  of  said  minors,  Henry 
B.  Smith  indorsed  and  assigned  and  transferred  said 
note  to  G.  W.  Dixoi;,  and  that  said  Dixon,  without  re- 
course, sold  and  assigned  and  indorsed  said  note  to  the 
plaintiff  herein,  the  assignment  by  said  Smith  as  guard- 
ian being  made  for  a  valuable  consideration. 

"(5)  It  is  further  agreed  that  said  note  was  assigned 
and  transferred  by  said  Smith  without*  any  proceedings 
or  order  from  the  county  court  of  Carter  county,  Okla., 
where  the  estates  of  said  minors  were  being  administered. 

"(6)  It  is  agreed  that  the  plaintiff  is  duly  organized 
and  incorporated  under  the  laws  of  the  State  of  Okla- 
homa, for  the  purpose  of  doing  a  general  banking  busi- 
ness. 

"(7)  It  is  agreed  that  Mary  A.  B.  Smith,  Lela 
Smith,  and  Francis  B.  Smith  are  now  minors  and  still 
under  guardianship." 

On  these  facts  the  trial  court  rendered  judgment 
for  the  defendants,  and  the  plaintiff  brings  the  case  to 
this  court  by  petition  in  error  and  case-made: 

/.  T.  Coleman,  for  plaintiff  in  error. 

/.  A.  Boss,  for  defendants  in  error. 
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Opinion  by  DEVEREUX,  C.  (aft^r  stating  the  facts 
as  above).  The  only  question  presented  is  whether  a 
guardian  has  the  power  to  transfer  a  negotiable  note, 
payable  to  him  as  guardian,  and  the  property  of  his 
wards,  without  an  order  of  the  county  court  authorizing 
him  to  do  so,  when  such  transfer  is  made  for  the  full 
value  of  the  note.  In  the  absence  of  a  statute,  it  is 
established  that  where  a  note  is  executed  to  a  guardian 
on  the  face  of  the  note,  the  legal  title  is  in  him,  and  that 
he  can  assign  the  note,  and  his  indorsee  can  maintain 
an  action  on  it. 

The  question  now  presented  is,  whether  this  rule  is 
changed  by  our  statute  (Rev.  Laws  1910,  sec.  6569)  which 
provides : 

"The  county  court,  on  the  application  of  a  guardian 
or  any  person  interested  in  the  estate  of  any  ward,  after 
such  notice  to  persons  interested  therein  as  the  judge 
shall  direct,  may  authorize  and  require  the  guardian  to 
invest  the  proceeds  of  sales,  and  any  other  of  his  ward's 
money  in  his  hands,  in  real  estate,  or  in  any  other  man- 
ner most  to  the  interest  of  all  concerned  therein;  and 
the  county  court  may  make  such  other  orders  and  give 
such  directions  as  are  needful  for  the  management,  in- 
vestment and  disposition  of  the  estate  and  effects,  as 
circumstances   require." 

This  section  was  construed  by  this  couH  in  Duff  v. 
Keaton,  33  Okla.  92,  124  Pac.  291,  42  L.  R.  A.  (N.  S.) 
472,  in  which  it  was  held  that  a  guardian  could  not  lease 
his  ward's  land  for  oil  and  gas,  without  an  order  of  the 
county  court.  But  we  think  there  is  a  clear  distinction 
between  leasing  land  and  assigning  a  note.  In  case  of 
a  lease,  it  is  important  for  the  ward's  interest  that  a 
fair  rental  should  be  obtained,  and  that  the  other  pro- 
visions should  be  embraced  in  the*  lease  protecting  the 
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interest  of  the  minors.  In  oil  and  gas  leases,  especially — 
and  this  was  the  matter  under  consideration  by  the 
court  in  Duff  v.  Kea4^on,  supra — the  terms  of  the  lease 
as  to  the  time  of  drilling,  royalty  reserved,  forfeiture^ 
and  other  questions  incident  to  this  character  of  leases^ 
are  of  great  consequence  to  the  landowner,  and  it  i» 
proper  that  the  action  of  the  guardian  should  be  under 
the  control  and  supervision  of  the  county  court.  But 
no  such  reasons  apply  to  the  assignment  of  a  note  prior 
to  its  maturity.  The  note  is  for  a  sum  certain,  and  na 
possible  harm  can  come  to  the  estate  of  the  ward  if  this 
sum  is  collected,  whether  before  or  at  its  maturity.  In 
the  case  of  a  lease,  the  guardian  may  make  a  bad  bar- 
gain, and  thus  injure  his  ward,  but  if  he  collects  the  full 
amount  due  on  a  note,  or  sells  it  for  the  amount  due 
thereon,  no  management  or  control  is  necessary,  for  the 
ward  can  by  no  possibility  come  to  harm.  If  the  guard- 
ian fails  to  account  for  the  amount  so  coming  into  his 
hands,  his  bond  is  liable  therefor,  whether  he  collects 
the  note  at  or  before  maturity,  or  sells  it  to  another* 
By  section  6543,  Rev.  Laws  1910,  the  guardian  is  ex- 
pressly given  power  to  collect  and  sue  for  all  debts  due 
the  ward,  and  the  only  contingency  provided  in  this  sec- 
tion for  the  interposition  of  the  county  court  is  where 
he  compromises  a  debt  due  the  ward.  We  can  see  no 
reason  why  the  power  to  collect  a  debt  does  not  carry 
with  it  the  power  to  sell  for  its  face  value.  In  either 
event,  the  ward  gets  the  amount  due  him.  Of  course^ 
what  we  have  said  does  not  embrace  cases  where  the 
guardian  sells  the  debt  for  less  than  its  face,  for  section 
6543,  Rev.  Laws  1910,  expressly  provides  that  this  can 
only  be  done  with  the  approbation  of  the  court.  In 
Gentry  v.  Owen,  14  Ark.  396,  60  Am.  Dec.  549,  it  is  hdd: 

7-^2  ' 
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"Where  i  note  is  made  payable  to  one  as  the  guar- 
dian of  a  minor,  the  legal  title  and  right  to  sue  is  in  the 
guardian,  and  he.  may  assign  it  so  as  to  vest  the  right 
of  action  in  his  assignee." 

In  Jenkins  v.  Sherman,  77  Miss.  884,  28  South.  726, 
it  is  held: 

"The  legal  title  to  a  promissory  note,  made  payable 
to  the  order  of  a  designated  person,  is  in  the  payee 
named,  although  he  be  designated  as  the  guardian  of 
another,  whose  name  appears  on  the  face  of  the  note; 
and  the  payee  may  transfer  such  title  to  an  indorsee." 

In  Engel  v.  Ortmann,  5  Ohio  Dec.  53  (3  Reprint,^ 
237),  in  passing  on  this  question,  the  court  says: 

"The  question  is  as  to  choses  in  action.  These,  it  is 
admitted,  he  may  collect  when  due.  Nor  do  I  believe  it 
will  be  seriously  contended  that  he  may  not  receive  pay- 
ment by  anticipation  of  the  day  of  payment  from  the 
debtor.  And  if  from  the  debtor,  why  not  from  any 
other  person?  And  if  from  any  other  person  why  may 
he  not  so  transfer  the  note  as  to  pass  to  the  other  person 
his  right  as  against  the  debtor?  The  estate  of  the  ward 
does  not  suffer  in  such  case,  for  it  receives  payment  ad- 
vantageously, that  is,  in  advance  of  the  time,  and  the 
ward  cannot  suffer,  for '  the  guardian  would  have  the 
right  at  all  events,  to  collect  when  due — ^he  must  depend 
at  some  time  upon  his  guardian's  integrity,  and  has  his 
bond  for  security.  Observe  that  I  am  not  speaking  of 
cases  where  the  guardian  submits  to  usury — that  is  not 
claimed  here — but  of  cases  where  the  estate  is  paid  in  full 
the  sum  then  accumulated,  and  simply  transfers  the  chose 
in  action  that  the  transferee  may  collect  the  amount  from 
the  debtor.  Nor  does  the  case  present  the  question  how 
far  the  ward's  estate  becomes  liable  upon  an  indorsement 
under  such  circumstances,  but  simply  whether  the  trans- 
fer can  be  so  made  as  to  authorize  third  persons  to  collect 
from  the  debtor." 
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'fhe  defendants  in  error  rely  on  Jones  v.  Wheeler, 
23  Okla.  771,  101  Pac.  1112,  but  this  case  is  not  in  point, 
as  it  decides  only  that  an  administrator  cannot  sell  the 
personal  property  of  the  estate,  including  a  note  be- 
longing to  it,  without  an  order  of  court.  The  statute  on 
which  this  decision  rests,  reads: 

"No  sale  of  any  property  *  *  *  of  a  decedent 
is  valid  unless  made  under  order  of  the  probate  court, 
except  as  otherwise  *  *  ♦  provided.  All  sales  must 
be  reported  under  oath,  and  confirmed  by  the  probate 
court,  before  the  title  to  the  property  sold  passes."  (St. 
1893,  sec.  1335;  Rev.  Laws  1910,  sec.  6361.) 

We  have  no  such  provision  in  the  article  of  the 
statute  dealing  with  the  duties  of  guardians,  unless,  as 
argued  by  the  defendants  in  error,  it  is  provided  for  by 
Rev.  Laws  1910,  sec.  6565,  but  the  statute  only  provides 
that  when  it  is  necessary  for  guardians  to  file  a  petition 
with  the  county  court  for  an  order  of  sale  of  any  of  the 
ward's  property,  the  procedure  must  be  that  required 
concerning  the  estates  of  decedents. 

This  statute  cannot  be  construed  to  mean  that  in 
every  case  where  an  administrator  must  apply  to  sell  the 
property  of  his  decedent,  a  guardian  must  also  apply 
for  such  order,  but  only  that  when,  under  the  provisions 
of  the  article  on  guardian  and  ward,  he  is  required  to 
apply  for  an  order,  the  procedure  shall  be  the  same  as  in 
the  case  of  an  administrator.  Take  the  case  of  a  lease, 
authorized  by  the  court,  where  the  rent  is  payable  in  a 
part  of  the  produce  raised  on  the  land.  In  our  opinion, 
this  section  would  not  require  an  order  authorizing  the 
guardian  to  sell  the  portion  of  the  crop  received  as  rent, 
yet  this  could  be  the  only  result,  if  the  construction  con- 
tended for  by  the  defendants  in  error  is  sound. 
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We  therefore  recommend  that  the  judgment  be  re- 
versed, and  the  case  remanded,  for  further  proceedings 
not  inconsistent  with  this  opinion. 

By  the  Court:     It  is  so  ordered. 


STAINBROOK    v.    MESKILL. 

No.  5831.     Opinion  tailed  November  2.  1915. 

(152  Pac.  H20.) 

1.  APPEAL  AND  ERROR-^udgnient  ~  IMscrelionary  Ruling  — 
Motion  to  Vaeate  or  Modify  Judgement.  An  application  to  vacate 
or  niodifj'  a  judgment  is  addre.ssed  to  the  sound  legal  disci eti<m 
of  the  courts  and  will  not  be  disturl)ed  on  appeal,  unless  It 
clearly  appears  that  the  court  has  abused  its  discretion.  Follow- 
ing Poff  V.  Locliridge,  22  Okla.  462.  9K  Pac.  427. 

"2.  JUDGMENT— Default  Judgment— Refusal  to  Set  Asid?— Discre- 
tion. Facts  in  this  case  examined,  and  found  that  the  refusal  of 
the  court  to  set  aside  the  default  judgment  complained  of  was  an 
abuse  of  judicial  discretion. 

<  Syllabus  by  Collier.  C.  > 

Error   From   County    Court,    Creek   County; 
Vick  S,  Decker,  Judge, 

Action  by  Mike  Meskill  against  Frank  Stainbrook. 
Judgment  for  plaintiff  and  defendant  brings  error.  Re- 
versed and  remanded,  with  directions. 

Pryor  &   Rockwood,  for  plaintiff  in  error. 

Opinion  by  COLLIER,  C.  This  is  an  appeal  by 
plaintiff  in  error,  hereinafter  styled  defendant,  from  the 
refusal  of  the  county  court  of  Creek  county  to  set  aside 
and  vacate  a  judgment  in  the  sum  of  $175,  rendered 
against  him  by  default  in  favor  of  defendant  in  error, 
hereinafter  called  plaintiff,  upon  the  grounds:     (1)   That 
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defendant  was  prevented  f|:om  appearing  and  defending 
said  action  by  unavoidable  casualty  and  misfortune;  that 
he  was  ill  and  confined  to  his  bed  on  the  day  said  judg- 
ment was  rendered;  (2)  that  his  attorney  was  sick  and 
unable  to  attend  court  and  appear  for  him  on  said  date; 
(3)  that  neither  he  nor  his  attorney  had  information 
that  said  cause  was  set  for  trial,  but,  on  the  contrary, 
the  court  had  agreed  with  the  attorney  for  defendant 
that  the  case  would  be  continued  for  the  term,  and  the 
attorney  for  defendant  informed  defendant  the  case  had 
been  continued  and  would  not  be  called  for  trial  at  said 
term;  (4)  that  he  had  a  meritorious  defense  to  the  said 
action,  to  wit,  that  he  did  not  owe  plaintiff  anything, 
having  paid  him  in  full  for  all  services  rendered  him. 

On  the  hearing,  the  evidence  was  in  conflict  as  to 
whether  defendant  was  too  sick  to  attend  court  at  the 
time  said  judgment  was  rendered,  but  the  great  weight 
of  the  evidence  is  in  favor  of  the  contention  of  defendant 
as  to  his  physical  condition  on  the  day  the  judgment  was 
rendered.  There  is  no  conflict  in  the  evidence  that  the 
attorney  was  physically  incapacitated,  at  the  time  of  the 
rendition  of  said  judgment,  to  try  the  case,  and  that 
prior  to  rendition  of  the  said  judgment  sought  to  be  set 
aside  the  county  judge  who  presided  at  the  trial  in  which 
the  judgment  was  rendered  and  the  judge  of  the  district 
court  had  each  agreed  with  said  attorney  that  "they  would 
continue  all  his  (said  attorney's)  cases  for  the  term  of 
the  court,"  and  that  said  attorney  had  notified  defendant 
that  his  case  had  been  continued,  and  the  evidence  estab- 
lished the  existence  of  such  unavoidable  casualty  and  mis- 
fortune, when  coupled  with,  as  in  the  instant  case,  the  aver- 
ments in  the  sworn  petition,  filed  herein,  that  defendant  had 
a  meritorious  defense  to  said  action,  to  wit,  "that  he  did 
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not  owe  plaintiff  anything,  having  paid  the  plaintiff  in 
full  for  all  services  rendered  defendant  by  plaintiff/' 
as  fully  discharged  the  burden  of  proof  upon  him  to  entitle 
him  to  have  the  judgment  complained  of  vacated,  as  pro- 
vided by  section  5267,  Rev.  Laws  1910,  which  reads: 

"The  district  court  shall  have  power  to  vacate  or 
modify  its  own  judgments  or  orders,  at  or  after  the 
term  at  which  such  judgment  or  order  was  made:  *  *  * 
Seventh.  For  unavoidable  casualty  or  misfortune,  pre- 
venting the  party  from  prosecuting  or  defending." 

The  case  of  McLaughlin  v.  Nettleton,  25  Okla.,  319, 
105  Pac.  662,  is  a  case  where  the  defendant  made  ap- 
plication to  have  a  default  judgment  vacated,  and  al- 
leged as  grounds  that  his  attorney  had  written  the  clerk 
of  the  district  court,  asking  when  the  case  was  set  for 
trial,  but  received  no  reply,  and  a  local  attorney  had  sent 
him  a  telegram,  stating:  "Your  case  is  set  for  the 
twenty-first."  In  transmission,  the  telegram  was 
changed  to  read:  "Your  case  is  set  for  trial  the  first." 
The  trial  court  held  that  the  circumstances  were  not  such 
as  constituted  unavoidable  casualty  or  misfortune,  as 
contemplated  by  statute.  On  appeal,  the  Supreme  Court 
held  that  the  circumstances  were  sufficient,  and  reversed 
the  lower  court  and  remanded  the  cause,  with  instruc- 
tions to  vacate  the  judgment.  See,  also.  Coming  & 
Homer  v.  THpp,  1  How.  Prac.  (N.  Y.)  14;  Northern 
Dispensary  Trustees  v.  Merriam,  59  How.  Prac.  (N.  Y.) 
226;  Boyd  v.  WUliams,  70  N.  J.  Law,  185,  56  Atl.  135; 
Wynn  v.  F^rost,  6  Okla.  89,  50  Pac.  184;  Williams  v. 
Richmond  &  D.  R.,Co.,  110  N.  C.  466,  15  S.  E.  97;  Syfern 
et  al,  V.  Reiser,  31  Ind.  App.  6,  66  N.  E.  1021 ;  Schnitzler 
V.  Wichita  Fourth  Nat,  Bank,  1  Kan.  App.  674,  42  Pac. 
496. 
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On  the  hearing  of  the  application  to  vacate  the  judg- 
ment defendant  ordered  testimony  tending  to  show  that  the 
sworn  averments  in  his  petition  that  he  had  a  meritorious 
defense  were  true,  which  testimony  was  not  contradicted 
by  plaintiff.  Poff  v.  Lo,ckridge,  22  Okla.  462,  98  Pac. 
427;  Niagara  Insurance  Co.  v.  Rodecker  &  Pearson,  47 
Iowa,   162. 

While,  ordinarily,  vacating  and  setting  aside  a  judg- 
ment rests  largely  in  the  sound  discretion  of  the  trial 
judge,  such  discretion  must  be  exercised  fairly  and  im- 
partially. In  Baily  v.  Taaffe,  29  Cal.  423,  a  case  cited 
with  approval  by  the  Supreme  Court  of  this  state  in  the 
case  of  Poff  v.  Lockridge,  supra,  it  is  said: 

"The  discreion  intended,  however,  is  not.  a  capricious 
or  arbitrary  discretion,  but  an  impartial  discretion, 
guided  a*id  controlled  in  its  exercise  by  fixed  legal  prin- 
ciples. It  is  not  a  mental  discretion  to  be  exercised  ex 
gratia,  but  a  legal  discretion  to  be  exercised  in  conform- 
ity with  the  spirit  of  the  law,  and  in  a  manner  to  sub- 
serve, and  not  to  impede  or  defeat,  the  ends  of  sub- 
stantial justice.  In  a  plain  case  this  discretion  has  no 
office  to  perform,  and  its  exercise  is  limited  to  doubtful 
cases,  where  an  impartial  mind  hesitates.  If  it  be  doubt- 
ful whether  the  excuse  offered  is  sufficient  or  not,  or 
whether  the  defense  set  up  is  with  or  without  merit  in 
foro  legis,  when  examined  under  those  rules  of  law  by 
which  judges  are  guided  to  a  conclusion,  the  judgment 
of  the  court  below  will  not  be  disturbed." 

The  plaintiff  has  filed  no  brief  in  this  case,  and  we 
think  it  may  be  fairly  inferred  thereby  that  he  admits 
the  correctness  of  the  position  assumed  by  defendant. 

There  was  erroneous  admission  of  evidence  in  this 
case  as  to  several  previous  continuances  of  the  case. 
Such  question  was  not  germane  to  the  issue  here  involved. 
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regardless  of  how  many  continuances  may  have  been  had, 
upon  what  grounds,  whether  rightly  or  erroneously 
granted,  and  said  evidence  should  not  have  been  con- 
sidered in  determining  whether  or  not  the  judgment  in 
this  cause  should  be  set  aside.  It  is  very  clear  that  there 
was  an  abuse  of  discretion  of  the  court  in  refusing  to 
vacate  said  judgment,  and  his  action  was  prejudicial 
error. 

This  cause  should  be  reversed  and  remanded,  with 
instructions  to  set  aside  the  verdict  and  grant  a  new 
trial. 

By  the  Court:     It  is  so  ordered. 


SCOTT  V.  MOORE.. 

No.  58:i5.     Opinion  FW^X  November  2,  1915. 
(152  Pac.  823.) 

1.  ATTORNEY  AND  CLIENT— Authority  to  Compromise  Suitr— 
Burden  of  Proof.  An  attorney  at  law  i.s  without  authority  to 
compromise  an  action  i)ending,  without  being  specifically  author- 
ized l»y  his  client  so  to  do;  and  when  such  attorney  makes  such 
compromise,  and  his  authority  so  to  do  is  put  in  issue,  the  burden 
is  on  the  party  asserting  the  compromise  to  show  authority  there- 
for, or  ratification. 

2.  TRIAL— Direction  of  Verdict — Evidence.  Where  there  is  any 
evidence  Introduced  in  the  trial  of  a  i-ause  reasimably  tendins: 
to  establish  plaintiff's  cause  of  acti<m.  it  is  error  for  the  court 
to  direct  a  verdict  for  defendant. 

(Syllabus  by  Collier,  C. » 

Error  from  District  Court,  Canadian  County; 
John  J,  Carney,  Judge. 

Replevin  by  John  A.  Scott  against  Mrs.  J.  M.  Moore, 
as  administratrix  of  the  estate  of  J.  M.  Moore,  deceased. 
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Judgment  for  defendant,  and  plaintiff  brings  error.     Re- 
versed and  remanded. 

Harvey  R.  Winn,  for  plaintiff  in  error. 

R.  B.  Forrest,  for  defendant  in  error. 

Opinion  by  COLLIER,  C.  This  is  an  action  in 
replevin,  brought  by  John  A.  Scott  against  Mrs.  J.  M. 
Moore,  as  administratrix  of  the  estate  of  J.  M.  Moore, 
deceased,  to  recover  73  bushds  and  20  pounds  of  alfalfa 
seed.  Hereinafter  the  parties  will  be  designated  as  they 
were  in  the  trial  court.  The  basis  of  the  action  is  that 
plaintiff  had  contracted  with  defendant's  intestate  to 
thresh  a  certain  crop  of  alfalfa,  by  the  terms  of  which 
said  contract  plaintiff  was  to  thresh  the  same  on  the 
farm  of  decedent;  and  providing  that,  if  said  seed  did 
not  thresh  out  100  bushels  net,  plaintiff  was  to  do  and 
perform  the  work  of  threshing  the  same  gratis;  but,  if 
the  alfalfa  threshed  out  in  excess  of  100  bushels,  such 
excess  was  to  become  the  property  of  said  plaintiff. 
After  the  death  of  defendant's  intestate,  plaintiff  per- 
formed his  contract  and  threshed  said  crop  of  alfalfa, 
with  the  result  that  73  bushels  and  20  pounds  net,  over 
and  above  100  bushels,  were  threshed.  Said  73  bushels 
and  20  pounds  were  sacked  by  plaintiff  and  delivered  to 
him,  and  after  delivery  of  same  defendant  refused  to 
permit  plaintiff  to  remove  same  from  the  farm  where 
said  seed  was  threshed.  There  was  a  trial  to  a  jury. 
The  uncontradicted  evidence  was  that  plaintiff  threshed 
said  seed,  and  the  result  thereof  was  173  bushels  and  20 
pounds,  and  that  defendant  refused,  upon  demand,  to 
permit  plaintiff  to  have  said  73  bushels  and  20  pounds  in 
excess  of  the  100  pounds  threshed.  There  was  uncon- 
tradicted evidence  by  competent  parties   tending  to  show 
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that  decedent  had  admitted  to  various  witnesses  that  he 
had  entered  into  a  contract  with  plaintiff  to  thresh  de- 
fendant's alfalfa  crop  for  whatever  amount  of  seed 
might  result,  over  and  above  100  bushds.  The  evidence 
was  in  conflict  as  to  the  value  per  bushel  of  said  seed; 
the  evidence  varying  the  market  price  thereof  from  $8 
to  $12.50  per  bushel.  The  court,  upon  motion  of  defend- 
ant, directed  the  jury  to  return  a  verdict  for  defendant. 
Plaintiff  filed  his  motion  for  new  trial,  which  was  over- 
ruled and  duly  excepted  to.  Judgment  was  entered  for 
defendant  for  costs,  and  from  said  judgment  this  ap- 
peal is  prosecuted. 

After  the  case  reached  this  court,  motion  was  filed 
to  dismiss  the  appeal,  upon  the  ground  that  the  cause 
had  been  compromised  and  settled.  This  motion  was 
resisted  by  plaintiff,  upon  the  ground  that  he  had  never 
authorized  said  attorney  to  compromise  the  case.  The 
evidence  in  support  of  the  motion  of  defendant  to  dismiss 
is  upon  sworn  statements  of  Fisher  that,  as  attorney  for 
plaintiff,  he  was  authorized  to  enter  into  a  compromise 
and  settlement  of  said  cause,  which  had  been  done  in 
consideration  of  the  sum  of  $173.20,  paid  to  him  as  such 
attorney;  and  the  further  agreement  that  defendant  was 
to  pay  costs,  amounting  to  the  sum  of  $96;  that  he 
(Fisher)  claimed  the  plaintiff  was  indebted  to  him  in  the 
sum  of  $200  for  legal  services;  and  that  he  (Fisher) 
had  retained  the  entire  amount  received  in  said  com- 
promise of  said  claim  for  his  own  use  and  bendit. 

The  sworn  protest  filed  by  plaintiff  against  the  dis- 
missal of  this  cause  shows  positively  that  he  never  re- 
ceived any  part  of  said  money  for  which  it  is  claimed  said 
suit  was  compromised;  that  he  had  never  authorized  said 
Fisher  to  compromise  said  cause;  that  he  had  discharged 
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said   Fisher  as   his  attorney   and   employed   another   to 
represent  him. 

An  attorney  has  no  authority  to  compromise  a 
matter  in  his  hands  as  attorn^,  without  the  specific 
authority  of  his  client.  Any  settlement  so  made  is  with- 
out authority  of  law  and  void;  and,  where  the  client 
denies  that  the  attorney  was  given  authority  to  com- 
promise such  claim,  the  burden  is  upon  the  attorney  to 
show  by  a  preponderance  of  the  evidence  that  he  was 
given  such  authority;  or  that  the  client,  after  the  making 
of  such  compromise,  approved  it,  or  received  the  benefits 
thereof.  Turner  v.  Fleming  et  al,  37  Okla.  75,  130  Pac. 
551,  45  L.  R.  A.  (N.  S.)  265,  Ann.  Cas.  1915B,  831; 
Pickett  V.  Merchcmts'  Nat.  Bank,  32  Ark.  346;  Preston 
V.  HiU,  50  Cal.  43,  19  Am.  Rep.  647;  Derwort  v.  Loomer, 
21  Conn.  245;  Jones  v.  Innes,  32  Kan.  177,  4  Pac.  95;  8 
Encyc.  Law,  358;  Hallack  v.  Loft,  19  Colo.  74,  34  Pac. 
568;  Forest  Coal  Co.  v.  Doolittle,  54  W.  Va.  210,  46  S.  E. 
238;  Waldron  v.  Angleman,  71  N.  J.  Law,  166,  58  Atl. 
568;  Thomason  v.  Odum,  31  Ala.  108,  68  Am.  Dec.  159; 
KeUogg  v.  Gilbert,  10  Johns.  (N.  Y.)  220,  6  Am.  Dec. 
335;  Rhutasel  v.  Ride,  97  Iowa,  20,  65  N.  W.  1013;  Dick- 
erson  v.  Hodges,  43  N.  J.  Eq.  45,  10  Atl.  111. 

Whether  or  not  Fisher  had  authority  to  make  such 
compromise  is  not  decided,  and  this  defense  is  left  open, 
and  can  be  interposed  and  adjudicated  on  another  trial. 

There  was  evidence  tending  to  show  that  the  con- 
tract upon  which  this  suit  was  based  had  been  entered 
into  by  the  decedent  with  plaintiff;  and  whether  it  was 
so  entered  into  was  a  question  of  fact  for  the  jury.  The 
court,  in  giving  the  peremptory  instruction  to  find  for 
defendant,  invaded  the  province  of  the  jury,  and  corn- 


Digitized  byLjOOQlC 


204  SUPREME  COURT  OF  OKLAHOMA. 


Grosshart  et  al.  v.  Shaffer. 


mitted  reversible  error.  McCall  Bros.  v.  Farley  & 
Skinner  et  al.,  39  Okla.  389,  135  Pac.  339;  Jones  v.  Citi- 
zens' State  Bank,  39  Okla.  393,  135  Pac.  373;  Cole  v. 
M.,  K.  &  0.  Ry.  Co.,  20  Okla.  227,  94  Pac.  540,  15  L.  R. 
A.  (N.  S.)  268;  St.  Louis  &  S.  F.  R.  Co.  v.  Jamieson,  20 
Okla.  654,  95  Pac.  417;  M.,  K.  &  T.  Ry.  Co.  v.  Walker, 
27  Okla.  489,  113  Pac.  907;  Wicker  v.  Dennis  et  al.,  30 
Okla.  540,  119  Pac.  1122. 

The  motion  of  defendant  to  dismiss  the  appeal  should 
be  denied,  and  the  cause  reversed  and  remanded,  with  in- 
structions to  grant  a  new  trial. 

By  the  Ck)urt:     It  is  so  ordered. 


GROSSHART  et  al.  v.  SHAFFER. 

No.  4a34.     Opinion  tMled  Septemlier  14.  1915. 

Rehearing  I>enied  November  9,  1915. 

(1.12  l*a('.  441.  > 

1.  TRIAL— RefusiU  of  Instruction — Isftues.  Althougli  a  requested 
instruction  may  correctly  state  an  abstract  rule  of  law.  if  it  is 
not  applicable  to  the  is.sues  involved,  it  is  not  error  to  refuse 
to  Kive  it  to  the  jury. 

2.  APPEAL  AND  ERROI&— Damages^  Physicians  and  SurgeonB— 
Reflnittitur— Personal  Injuries — Excessive  Recovery — Sufficienqr 
of  Evidence.  The  evidence  has  been  examined  and  found  sufficient 
to  sustain  the  verdict  of  the  jury,  which  was  in  itself  not  ex- 
cessive; and.  if  the  court  committed  error  in  requiring  a  remil- 
titur,  it  was  in  favor  of  plaintiff  in  error,  and  he  cannot  be  heard 
to  complain. 

3.  INSTRUCTIONS.  The  instructions  to  the  jury,  considered  as  a 
wholes  substantially  stated  the  law  applicable  to  the  case. 

(Syllabus  by  Brewer,  C.) 
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Error  from   District    Court,    Tvlsa   County; 
L.  M.  Poe,  Judge. 

Action  by  Norman  Shaffer  against  Ross  Grosshart 
and  another.  Judgment  for  plaintiff,  and  defendant*^ 
bring  error.     Affirmed. 

P.  E.  Magee,  for  plaintiffs  in  error. 
George  L.  Mann,  J.  E.  Thrift,  and  L.  5.  Jackson,  for 
defendant  in  error. 

Opinion  by  BREWER,  C.  Norman  Shaffer,  as 
plaintiff  below,  sued  Ross  Grosshart,  surgeon,  and  the 
Grosshart  Sanitarium,  a.  corporation,  for  damages  on 
account  of  personal  injuries  alleged  to  have  been  received 
by  him  through  the  negligence  of  said  defendants.  At 
a  trial,  the  jury  returned  a  verdict  in  favor  of  plaintiff, 
against  both  defendants,  for  $5,000,  of  which  amount 
the  court  required  a  remittitur  of  $2,500,  as  a  condition 
to  letting  the  verdict  stand. 

The  circumstances  out  of  which  this  suit  arose  may 
be  briefly  summarized  as  follows:  Plaintiff  employed 
Dr.  Grosshart  to  perform  an  operation  for  hernia,  agree- 
ing to  pay  him  therefor  $100,  and  prior  to  the  operation 
went  to  the  Grosshart  Sanitarium,  of  which  Dr.  Gross- 
hart was  superintending  physician,  an  officer  and  stock- 
holder, and  was  given  a  room.  After  the  operation  was 
performed,  plaintiff  was  taken  to  the  room  assigned  him 
and  placed  in  bed,  while  still  under  the  influence  of  an 
ansBsthetic.  A  rubber  bottle,  fllled  with  very  hot  water, 
had  been  placed  in  the  bed,  and  the  unconscious  man 
was  laid  upon  it,  and  was  burned  on  his  back  severely. 
The  witnesses  described  the  wound  as  being  15  to  18 
inches  in  diameter.  He  also  received  a  smaller  bum  on 
his  side.    From  these  bums  he  was  under  treatment  for 
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a  number  of  months.  The  testimony  clearly  shows  that 
the  bums  were  very  severe,  and  that  they  caused  him 
excruciating  pain  and  agony. 

There  is  no  contention  that  the  judgment  against 
the  sanitarium  is  not  warranted.  The  contest  waged 
here  regards  the  liability  of  Dr.  Grosshart.  The  plaintiff 
sued  upon  the  theory  that  both  were  liable,  that  his  con- 
tract with  Dr.  Grosshart  included  hospital  and  nurse  at- 
tention, and  that  Dr.  Grosshart  was  liable  because  of 
^s  own  negligence  and  want  of  care,  and  that  he  was 
liable  for  the  negligence  of  those  in  charge  of  the  hos- 
pital on  the  theory  that  they  were  his  agents.  The  sur- 
geon contended  that  his  contract  was  merely  to  perform 
the  operation,  and  that  he  performed  it  skillfully  and 
^thout  negligence,  and  if  plaintiff's  injuries  were  the 
result  of  negligence,  it  was  because  of  the  negligence 
-of  the  hospital  employees,  who  were  in  no  sense  his  agents. 
In  his  brief  here,  as  plaintiff  in  error  he  urges:  (1) 
That  the  proof  did  not  show  agency;  (2)  that  it  did  not 
show  negligence  upon  his  part  to  justify  a  verdict  against 
him;  (3)  excessive  verdict;  (4)  error  in  permitting  a 
remittitur;  (5)  error  in  refusing  to  give  certain  re- 
quested instructions.  Some  of  these  points  will  need  no 
.special  consideration. 

It  seems  that  most  reliance  for  a  reversal  is  placed 
upon  the  claim  that  there  is  not  sufficient  evidence  to 
justify  the  verdict  as  to  Dr.  Grosshart.  It  is  true  that 
considerable  stress  is  laid  upon  the  claim  that  the  hos- 
pital employees  were  not  agents  of  the  surgeon,  under 
the  proof  in  the  case,  but  as  we  view  the  whole  record, 
Ave  shall  l^y  aside  this  question;  for  we  are  firmly  con- 
vinced that  there  is  sufficient  evidence  in  the  case  to  jus- 
tify the  jury  in  believing  and  finding  that  the  surgeon 
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failed  to  exercise  proper  care,  after  the  operation  was 
performed,  and  that  the  injuries  were  the  result  of  such 
want  of  care,  and,  with  the  defendant  in  error,  we  be- 
lieve that  the  surgeon's  own  testimony  affords  sufficient 
justification  for  the  conclusion  stated.  We  are  sure  from 
his  own  statement,  when  considered  in  the  light  of  other 
facts  either  admitted  or  in  dispute,  that  the  conclusion  we 
have  reached  is  a  proper  one. 

The  doctor  testified,  in  sifbstance,  that  when  he  had 
about  completed  the  operation,  he  concluded  from  certain 
indications  that  the  patient  was  about  to  go  into  a  state 
of  collapse;  that,  so  believing,  he  called  to  a  ycfung  lady 
who  had  formerly  worked  in  the  hospital,  but  who  was 
no  longer  in  its  employ,  and  asked  her  to  prepare  the  bed 
and  room  for  a  patient  in  collapse;  that  this  preparation 
required  as  much  heat  as  could  be  reasonably  obtained, 
and  included  heating  the  bed  with  hot- water  bottles; 
that  when  he  told  the  girl  to  prepare  the  room,  he  under- 
stood, and  she  understood,  that  this  would  be  the  prepara- 
tion made.  The  doctor  then  picked  the  patient  up  in  his 
arms  and  carried  him  to  this  room  and  laid  him  in  the 
bed,  and  incidentally  on  the  rubber  bag  full  of  very  hot 
water.  Up  to  this  point,  no  employee  in  the  hospital  ia 
involved.  The  doctor  himself  caused  the  hot-water  bottle- 
to  be  in  the  bed,  through  the  assistance  of  a  person  of  his, 
own  choice,  not  connected  with  the  hospital,  and  thett 
presently  laid  the  man  on  the  bottle.  Other  proof  shows 
that  the  man  in  his  unconscious  condition  lay  there  a  very 
short  time,  evidently  until  the  bottle  began  to  biim  his 
body,  when  he  aroused,  and  in  returning  to  consciousness 
showed  signs  of  great  agony,  crying  out  aloud  that  he 
was  "burning  up,"  that  his  back  "was  burning,"  and  that 
his  exertion  became  so  violent  that  it  took  four  or  five 
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people  to  hold  him  in  the  bed  and  on  the  bottle,  and  they 
■did  hold  him  there  for  quite  a  length  of  time.  Finally 
they  turned  him  over  on  his  side,  which  probably  accounts 
lor  the  wound  found  there.  Some  of  the  witnesses  state 
that  Dr.  Grosshart  was  in  the  room  while  this  was  going  on. 
The  doctor  says  he  was  out  in  the  hall  most  of  the  time, 
preparing  for  a  saline  injection,  to  be  used  as  a  treatment 
for  collapse,  which  he  says  existed.  The  doctor  further 
jMiys  that  the  patient  was  held  in  the  bed  for  the  reason 
that  it  was  believed  he  was  in  delirium,  and  that  his  ac- 
tions were  such  as  often  attend  the  coming  out  from 
under  aA  ansesthetic.  The  nurse,  who  assisted  in  the 
operation  and  who  was  present  all  the  time,  testified  that 
she  saw  no  signs  of  collapse,  and  that  she  did  not  believe 
the  patient  was  in  such  a  state.  It  may  be  observed  that 
a  bystander  in  the  sick  room,  a  friend  of  plaintiff's,  see- 
ing his  agony  and  suffering,  offered  the  suggestion  that 
there  might  be  something  in  the  bed,  and  that  one  of  the 
nurses  pulled  the  hot-water  bottle  from  under  the  man 
and  held  it  behind  her  and  took  it  out  of  the  room. 

So  it  seems  to  us  that,  laying  aside  the  question  of 
agency,  and  whether  or  not  the  doctor  was  responsible  for 
the  acts  of  the  attendants,  he  was  certainly  responsible  for 
liis  own  acts,  and,  as  has  been  seen,  they  consisted  in 
directions,  which  included  the  placing  of  the  hot-water 
bottles  where  they  were.  He  placed  the  man  in  the  bed 
himself.  The  evidence  shows  that  he  saw  at  least  a  por- 
tion of  the  struggles  the  man  made,  and  the  unusual 
effort  it  required  to  hold  him  down,  and  the  cries  the 
man  made  that  his  "back  was  being  burned."  Now  it 
seems  to  us  that,  under  this  situation,  if  the  doctor  had 
been  exercising  that  care  and  solicitude  for  the  welfare  of 
his    unconscious    patient    that    the    law    requires    and 
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the  dictates  of  humanity  would  su^rgest,  he  would  have 
associated  the  idea  of  the  hot-water  bottle  he  had  di- 
rected to  be  placed  in  the  bed  with  the  man's  suffering, 
and  his  unusual  and  violent  struggles,  together  with  his 
statements  as  to  burning.  We  do  not  mean  to  condemn 
the  doctor,  nor  even  to  say  that  he  was  in  fact  negligent, 
and  we  appreciate  his  viewpoint,  which  evidently  was 
that  the  nurse  had  removed  the  hot-water  bottles  to  one 
side,  and  that  the  patient's  struggles  were  but  unusually 
severe  manifestations  of  the  usual  phenomena  observed 
when  patients  are  coming  from  under  an  anaesthetic,  and 
that,  so  believing,  he  permitted  the  patient  to  be  held  on 
the  bed,  causing  his  injury.  What  we  do  say,  however, 
is  that,  taking  the  situation  as  we  find  it,  and  as  the  jury 
observed  it,  there  was  ample  evidence  to  justify  them  in 
finding  that  the  doctor  had  not  exercised  proper  care;  and, 
having  so  found,  we  have  no  right  to  dispute  the  verdict. 

2.  The  complaint  that  the  court  improperly  refused 
requested  instructions  is  without  merit.  The  first  re- 
quested instruction  refused  was  not  applicable  to  the  facts 
in  the  case.  There  is  no  claim  made,  nor  proof  to  show,  that 
the  actual  operation  was  not  carefully  and  skillfully  per- 
formed. 

The  second  instruction  discussed  was  fully  covered  in 
the  general  charge  of  the  court,  which  consisted  of  26 
separate  paragraphs,  and  which,  as  a  whole,  was  so  fair 
to  the  defendant  and  so  fully  covered  his  theory  of  th^ 
case  that  none  of  them  were  excepted  to. 

3.  The  verdict  was  not  excessive.  The  defendant 
undertakes  to  figure  out  by  a  mathematical  calculation 
from  the  evidence  the  value  in  dollars  and  cents  of  the 
loss  of  time  while  the  patient  was  utterly  incapacitated. 
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and  the  loss  because  of  decreased  earning  capacity,  and 
the  figures  show  that  "by  the  most  liberal  computation, 
his  loss  of  wages  for  the  alleged  injury  could  not  exceed 
$1,000."  The  defendant  in  error,  .with  equal  care,  figures 
that  from  the  evidence  the  actual  loss  in  money  was 
something  like  $1,500;  but  neither  of  them  has  figured, 
nor  is  it  capable  of  computation,  the  proper  amount  of 
compensation  for  the  pain  and  agony  he  endured.  The 
plaintiff  testified  that  his  wounds  were  so  severe  that  the 
surgeon  had  to  cut  away  and  remove  the  burned  flesh, 
and  that  it  caused  such  agony  that  it  could  not  be  en- 
tirely accomplished  at  one  time,  but  was  finished  upon 
another  day.  The  trial  court  heard  the  case,  and  saw  the 
parties,  and  ordered  a  remittitur,  and  it  was  made;  and 
as  the  lights  before  him  were  better  than  ours,  we  have 
no  disposition  to  criticize  or  question  his  judgment;  but 
we  believe  that  this  came  nearer  being  error  than  any- 
thing else  in  the  case.  This  will  answer  the  claim  put 
forward  that  the  verdict  was  the  result  of  prejudice  and 
passion. 

We  believe  there  was  no  substantial  error  in  the  case, 
and  the  judgment  of  the  trial  court  should  be  affirmed. 

By  the  Court :    It  is  so  ordered. 
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LIQUID  CARBONIC  CO.  v.  RODMAN. 

No.  4532.    Opinion  Filed  Au^st  3.  1916. 

Rehearing  Denied  November  9,  1915. 

(162  Pac.  439.) 

1.  TRIAL — "Exception.*'  Au  exception  is  an  objection  taken  to  a 
decision  of  tlie  court  or  judge  uiK>n  a  matter  of  law. 

X        TIOALr— Exceptions— NeeeMity— Time  to  Reduce  Writing.    The 

party  objecting  to  a  decision  must  except  at  the  time  the  de- 
cision is  made,  and  time  may  be  given  to  reduce  the  exception  to 
writing,  but  not  beyond  the  term. 

S.  EXCEPTIONS,  BILL  OF— Time  for  Preparation.  W  here  no  time 
is  asked  or  granted  for  reducing  exceptions  to  writing  at  the  time 
the  decision  excepted  is  made,  there  is  no  authority  for  signing 
and  allowing  a  bill  of  exceptions  and  making  it  a  part  of  the 
record  proper  after  the  expiration  of  the  term. 

(Syllabus  by  Brewer,  C.) 

Error  from  District  Court,  Seminole  County; 
Tom  D.  McKeovm,  Judge, 

Action  by  the  Liquid  Carbonic  Company  against 
Charles  M.  Rodman.  From  the  judgment,  the  plaintiff 
brings  error.     Dismissed. 

C.  Dale  Wolfe,  for  plaintiff  in  error. 

Harry  H.  Rogers,  for  defendant  in  error. 

Opinion  by  BREWER,  C.  The  petition  in  error  in 
this  case  assigns  errors  of  law  occurring  at  the  trial,  and 
the  case  is  brought  here  on  a  transcript  of  the  record, 
which  includes  a  bill  of  exceptions,  purporting  to  embrace 
everything  that  occurred  at  the  trial,  including  all  the 
evidence,  etc.  On  May  10,  1912,  the  motion  for  new  trial 
was  heard  and  overruled  by  the  court,  and  plaintiff  in 
^rror  here   (plaintiff  below)   was  allowed  90  days  within 
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which  to  make  and  serve  a  case-made.  No  steps  were 
taken  thereafter  to  do  so;  but  on  October  16,  1912,  all  of 
the  proceedings  at  the  trial  were  reduced  to  writing,  in- 
cluding the  evidence  taken,  the  instructions  of  the  court 
asked  and  refused,  and  those  given,  etc.,  and  the  same  were 
presented  to  the  trial  court  as  a  bill  of  exceptions,  were 
signed  by  him  on  said  date,  and  ordered  filed  as  a  part  of 
the  record.  Thereafter  a  transcript  of  the  record  was  cer- 
tified by  the  clerk,  and  the  same  included,  after  the  record 
proper,  the  aforesaid  bill  of  exceptions,  and  the  whole  case 
was  thus  brought  to  this  court  on  a  transcript  of  the 
record. 

In  this  situation,  the  so-called  bill  of  exceptions  is  a 
nullity,  and  cannot  be  considered.  Exceptions  may  be 
taken  in  writing  to  a  decision  on  questions  of  law  occur- 
ring at  the  trial,  and  they  may,  after  presentation,  ap- 
proval, and  signing  by  the  judge,  be  filed  in  the  case  as  a 
part  of  the  record,  and  thereafter  be  incorporated  in  "a 
transcript;  and  in  this  manner  they  may  be  brought  to 
this  court  for  review.  But  such  exceptions  must  be  taken 
and  preserved  by  bill  of  exceptions  at  the  time  the  de- 
cision is  made,  unless  time  be  given  to  reduce  the  same 
to  writing,  which  time,  however,  can  in  no  event  be  ex- 
tended beyond  the  term.  If  the  exception  is  made  to  a 
decision  made  in  vacation  or  at  chambers,  time,  not  to 
exceed  ten  days,  may  be  given  to  reduce  the  same  to  writ- 
ing. Section  5027,  Rev.  Laws  1910.  In  the  case  at  bar, 
the  exceptions  were  not  taken,  reduced  to  writing,  and 
signed  by  the  trial  judge  at  the  time  the  objections  were 
made  at  the  trial,  nor  was  there  any  order  made,  allowing 
further  time  within  the  term  to  prepare,  perfect,  and  file 
the  same.  In  the  case  of  Lampion  v.  Johnson,  40  Okla. 
492,  139  Pac.  526,  it  is  held: 
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"1  An  'exception'  is  an  objection  taken  to  a  decision 
of  the  court  or  judge  upon  a  matter  of  law. 

"2.  The  party  objecting  to  a  decision  must  except 
at  the  time  the  decision  is  made,  and  time  may  be  given  to 
reduce  the  exception  to  writing,  but  not  beyond  the  term. 

"3.  Where  no  time  is  asked  or  granted  for  reducing 
exceptions  to  writing  at  the  time  the  decision  excepted  to 
is  made,  there  is  no  authority  for  signing  and  allowing  a 
bill  of  exceptions  and  making  it  a  part  of  the  record  proper 
after  the  expiration  of  the  term." 

The  above  case  is  identical  in  its  facts  to  this  one; 
and  under  the  authority  of  that  case,  no  errors  of  law 
occurring  at  the  trial,  and  as  shown  in  the  purported  bill 
of  exceptions,  can  be  considered  here;  for  the  reason  that 
the  said  bill  of  exceptions  was  not  made  within  the  time 
and  in  the  manner  provided  by  law,  and  is  therefore  not 
a  part  of  the  record  and  cannot  be  brought  here  in'  a 
transcript  of  such.  And,  inasmuch  as  no  errors  are 
pointed  out  as'  appearing  on  the  record  proper,  there  is 
nothing  here  for  us  to  review. 

Therefore  the  appeal  is  dismissed. 
By  the  Court:    It  is  so  ordered. 
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STETLER  V.  BOLING  et  al. 

Xos.  4901.  5677.     OMinioii  tnied  September  14,  1915. 

Rehearing  Denied  November  9,  1915. 

(152  Pae.  452.) 

1.  GUARANTY— Time  of  Paj^ment— Extension— Consent  in  Assign- 
n^nt.  Where  a  guarantor,  for  a  valuable  consideration,  sells 
and  assigns  a  note  made  to  him  under  the  following  assignment: 
"I  hereby  assign  the  within  note  to  F.  L.  Boling,  Kingfisher,  Okla- 
homa, and  guarantee  the  payment  of  same  when  due  or  at  any 
time  thereafter,  and  consent  to  any  extension  of  the  time  or 
renewal,  waiving  demand,  notice  and  protest" — the  owner  of  the 
note  may  extend  the  time  of  payment  of  said  note  without  the 
consent  of  the  guarantor. 

2.  GUARANTY— Duty  to  Enforee  Collection— Demand  of  Assignor 
— Question  for  Jury.  Whether  the  assignor  of  the  note  in  this 
case  was  entitled  to  any  relief,  because  of  the  negligence  of  the 
holder  in  forcing  collection  while  the  makers  were  solvent,  on 
assignor's  demand  that  he  proceed  so  to  do,  was  properly  sub- 
mitted to  the  jury  and  decided  on  conflicting  evidence  against 
the  contention  of  assignor. 

3.  TRIAL— Order  of  Proof— Discretion.  The  discretion  of  the  trial 
court  is  very  broad  in  dealing  with  the  question  of  the  order  in 
which  evidence  is  presented;  and  hence  evidence,  proper  to  be 
introduced  in  chief,  may  be  introduced  out  of  its  regular  order, 
when  the  court,  in  the  exercise  of  its  discretion,  believes  such 
course  proper  in  facilitating  the  dispatch  of  business. 

4.  APPEAL  AND  ERROR^-Jurisdiction  of  the  Trial  Court.  When 
the  Supreme  Court  acquires  Jurisdiction  of  a  case  by  appeal,  the 
Jurisdiction  of  the  trial  court  is  ousted  as  to  any  question  involved 
in  the  appeal ;  but  jurisdiction  of  collateral  matters,  not  involved 
in  the  appeal,  or  matters  happening  subsequent  to  the  appeal,  re- 
mains with  the  trial  court. 

(Syllabus  by  ColUer,  C.) 

Error  from  District  Court,  Kingfisher  County; 
James  B.  CuUison,  Judge. 

Actions  by  F.  L.  Boling  against  M.  0.  Stetler  and 
others.  Judgment  for  plaintiff,  and  defendant  Stetler 
brings  error.    Affirmed. 
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By  order  of  this  court,  cause  No.  5677  was  consoli- 
dated with  cause  No.  4901.  In  case  No.  4901,  the  action 
was  brought  by  one  of  the  defendants  in  error,  F.  L. 
Boling,  against  M.  O.  Stetler  upon  the  following  promis- 
sory note: 

"$1,000.00.  Kingfisher,  Okla.,  July  30,  1909. 

"One  year  after  date,  we  promise  to  pay  to  the  order 
of  M.  0.  Stetler,  one  thousand  and  no/100  dollars,  at  the 
Citizens'  State  Bank,  Kingfisher,  Okla.,  for  value  received 
with  interest  at  the  rate  of  10  per  cent,  per  annum  after 
date  until  paid.  John  R.  Sturgeon, 

"Nancy  A.  Sturgeon, 
"James  Sturgeon." 

Said  note  was  indorsed  on  back  as  follows: 

"For  value  received,  I  hereby  assign  the  within  note 
to  F.  L.  Boling,  Kingfisher,  Oklahoma,  and  guarantee  the 
payment  of  same  when  due  or  at  any  time  thereafter,  and 
consent  to  any  extension  of  the  time  or  renewal,  waiving 
demand,  notice  and  protest." 

The  evidence  was  in  conflict  as  to  whether  or  not  the 
guaranty  stamped  on  the  back  of  said  note  was  placed 
there  prior  to  its  assignment  to  plaintiff  Boling.  After 
the  defendant  had  introduced  his  testimony,  the  court  per- 
mitted examination  of  the  cashier  and  the  stenographer 
of  said  bank,  upon  the  question  as  to  whether  or  not  the 
guaranty  stamped  on  the  back  of  said  note  was  placed 
there  prior  to  its  assignment.  Uncontradicted  evidence 
was  introduced  that  plaintiff  in  error,  after  maturity  of 
the  note,  told  Boling  to  make  the  Sturgfeons  pay  it;  that 
at  said  time  the  Sturgeons  were  solvent,  and  afterwards 
became  insolvent;  that  Boling,  without  the  consent  of 
plaintiff  in  error,  consented  to  let  the  payment  of  the  note 
"go  along,  provided  the  interest  thereon  was  paid."     De- 
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fendant  in  error  Boling  denied  that  he  had  ever  been  re- 
quested by  plaintiff  in  error  to  enter  suit  upon  the  note, 
until  just  before  he  brought  said  action.  There  is  no 
evidence  in  the  case  that  the  time  of  payment  of  said  note 
was  extended  by  Boling  to  any  definite  period,  or  that  any 
consideration  moved  from  said  Sturgeons  to  Boling  for  an 
extension  of  time  of  payment  of  said  note.  The  evidence 
was  in  conflict  as  to  whether  or  not  the  plaintiff  below 
had  exercised  proper  efforts  to  collect  the  note.  It  is  ad- 
mitted by  plaintiff  in  error  in  his  brief  that  the  court  in- 
structed the  jury  properly  concerning  the  case  upon  the  de- 
fense of  the  defendant;  but  he  insists  that  the  jury  decided 
against  the  instructions  and  against  the  evidence,  but  fails 
to  point  out  how  the  finding  of  the  jury  is  in  conflict  with 
the  instructions  of  the  court,  or  with  the  evidence  in  the 
case,  or  why  he  has  a  right  to  complain  of  the  action  of 
the  jury  in  regard  to  said  instructions.  The  case  was 
tried  to  a  jury,  and  a  verdict  was  rendered  in  favor  of 
plaintiff  in  the  sum  of  $1,000.  Motion  and  an  amended 
motion  for  new  trial  were  filed  by  said  Stetler,  and 
were  overruled;  to  which  action  of  the  court  the  defend- 
ant  duly  excepted.  Judgment  was  rendered  upon  said 
verdict.  The  appeal  is  prosecuted  by  said  Stetler  to  re- 
verse said  judgment  upon  the  following  assignment  of 
error. 

"That  the  court  erred  in  overruling  the  motion  and 
amendment  to  the  motion  for  a  new  trial  filed  by  M.  0. 
Stetler,  to  which  ruling  the  defendant  M.  O.  Stetler, 
plaintiff  in  error  in  this  proceeding,  then  and  there  ex- 
cepted." 

After  the  adjournment  of  the  term  of  court  at  which 
this  judgment  was  rendered,  the  Sturgeons  moved  the 
court  to  set  aside  the  judgment  rendered  against  them 
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January  1,  1913,  in  cause  No.  4901,  for  $1,000,  upon  the 
ground  that  said  Sturgeons  had  been,  subsequently  to  the 
rendition  of  said  judgment,  discharged  in  bankruptcy 
from  the  claim  upon  which  said  judgment  was  predicated. 
Upon  hearing  said  motion,  the  court  found:  (1)  That 
the  motion  was  not  filed  during  the  same  term  in  which 
the  judgment  was  rendered,  but  was  filed  during  a  term 
subsequent  to  that  in  which  the  judgment  was  rendered; 
(2)  that  the  court  has  jurisdiction  to  hear  and  decide 
this  motion,  notwithstanding  the  fact,  so  found  by  the 
court,  that  this  action  was  pending  in  the  Supreme  Court, 
and  as  yet  undetermined.  Plaintiff  in  error  excepted  to 
said  findings  of  fact  and  conclusion  of  law,  and  prose- 
cutes an  appeal  thereon  to  this  court  upon  the  following 
assignment  of  error: 

"That  the  court  committed  prejudicial  error  in  hold- 
ing jurisdiction  of  and  sustaining  the  motion  of  the  de- 
fendants, James  R.  Sturgeon,  John  R.  Sturgeon  and  Nancy 
A.  Sturgeon,  to  set  aside,  vacate,  or  modify  the  judgment 
theretofore  rendered,  and  vacating  and  setting  aside  as  to 
them  the  said  judgment,  all  of  which  was  at  the  time  ex- 
cepted  to  by  the  plaintiff  in  error." 

F.  L.  Boynton,  for  plaintiff  in  error. 

Geo.  L.  Bowman,  for  defendant  in  error  Boling. 

Opinion  by  COLLIER,  C.  (after  stating  the  facts  as 
above).  If  the  guaranty  was  stamped  on  the  back  of 
said  note  prior  to  its  assignment  by  plaintiff  in  error, 
Boling  undoubtedly  had  the  right  to  extend  the  time  of 
payment,  without  further  consent  of  plaintiff  in  error. 
But,  regardless  of  whether  said  guaranty  was  made  at 
the  time  said  note  was  assigned,  the  pivotal  point  in  this 
case  is  that  there  was  no  evidence  that  the  time  of  pay- 
ment of  said  note  was  extended  for  a  definite  period  and 
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for  a  consideration  moving  to  Boling,  without  the  consent 
of  plaintiff  in  error. 

In  Cook  V.  SorreUs,  43  Okla.  742,  144  Pac.  347,  it 
is  held: 

"Where,  in  a  suit  on  a  promissory  note,  the  evidence 
does  not  tend  to  disclose  an  agreement  between  the  payee 
and  the  principal  debtor  for  delay  in  its  payment,  a  judg- 
ment in  favor  of  the  sureties,  exonerating  them  from  pay- 
ment on  that  ground,  will  be  reversed/" 

In  Maker  v.  Taft,  41  Okla.  663,  139  Pac.  970,  62  L. 
R.  A.  (N.  S.)  328,  it  is  held  that  when  the  defendant  sets 
up  in  his  answer  that  a  payment  had  been  made  on  a  note 
after  its  maturity  of  a  sum  less  than  the  interest,  and  a 
promise  made  by  the  creditor  to  extend  the  time  of  pay- 
ment of  such  note  beyond  the  time  of  maturity  thereof, 
there  was  no  consideration  for  such  promised  extension, 
and  a  demurrer  to  the  answer  on  the  ground  that  it  failed 
to  set  out  facts  sufficient  to  constitute  a  defense  was  well 
taken,  and  should  have  been  sustained. 

In  Adams  v.  Fergtcson,  44  Okla.  544,  147  Pac.  772, 
Judge  Brewer  says: 

"The  conflict  in  the  authorities  on  the  point  under 
discussion  is  noted  in  32  Cyc,  at  page  209,  and  numerous 
cases  supporting  each  view  are  cited  in  notes  8,  9,  10,  and 
11.  These  notes  are  extended  in  volume  40,  Century  Dig. 
tit.  Principal  and  Surety,  sec.  215.  We  shall  not  set  out 
the  cases  on  either  hand,  but  will  say  that  we  have  ex- 
amined many  of  them,  and  have  come  to  the  conclusion 
that  upon  the  question  the  authorities  are  about  evenly 
balanced,  but  that  the  better  reasoning  supports  the  view 
that  an  extension  of  a  note  to  a  definite  period,  by  agree- 
ment between  the  holder  and  principal,  without  the  con- 
sent of  the  surety,  by  which  the  principal  agrees  to  pay 
for  the  extended  period  the  same  rate  of  interest  named 
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in  the  original  undertaking,  has  the  effect  of  releasing 
the  surety  from  any  obligation  to  pay  the  note." 

In  McLemore  v.  Powell  et  (U.,  12  Wheat.  555,  6  L. 
Ed.  726,  cited  with  approval  by  this  court  in  Cook  v.  Sor- 
rels, supra,  it  is  held: 

"An  agreement  between  the  creditor  and  principal 
debtor  for  delay,  or  otherwise  changing  the  nature  of  the 
contract,  to  the  prejudice  of  the  surety,  in  order  to  dis- 
charge the  latter,  must  be  an  agreement  having  a  suffi- 
cient consideration,  and  binding  in  law  upon  the  parties.'^ 

In  20  Cyc.  1472,  the  rule  is  stated  as  follows : 

"The  rule  with  reference  to  the  discharge  of  a  surety 
by  the  giving  of  time  is  equally  applicable  to  the  guar- 
antor of  the  debt  of  another.  And  an  extension  by  the 
creditor  of  the  time  of  payment  or  of  performance  by  the 
principal  debtor  without  the  consent  of  the  guarantor 
discharges  him,  if  it  is  something  more  than  a  mere  in- 
dulgence and  is  based  upon  a  binding  agreement,  which 
is  for  a  definite  time,  and  is  founded  upon  a  considera- 
tion." 

Plaintiff  in  error  complains  that  the  evidence  of  the 
cashier  and  the  stenographer  of  said  bank  as  to  when 
the  guaranty  was  stamped  on  said  note,  not  having  been 
offered  in  chief,  the  court  committed  reversible  error  in 
permitting  said  evidence  to  be  offered  in  rebuttal.  This 
was  not  prejudicial  eror. 

In  Harris  v.  Palmer,  2$  Okla.  770,  108  Pac.  385,  it 
is  'held : 

"The  order  of  proof  is  largely  a  matter  of  discretion 
with  the  trial  court,  and  hence  evidence  which  is  properly 
a  part  of  plaintiff's  case  in  chief  may  be  permitted  to  be 
introduced  out  of  its  regular  order,  or  the  court  in  the 
exercise  of  a  sound  discretion  may  reopen  a  case  for  the 
introduction  of  relevant  and  material  evidence,  after  both 
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parties  have  rested;  and,  in  the  absence  of  a  showing  of 
surprise  or  prejudice  or  an  abuse  of  discretion,  such  ac- 
tion will  not  be  subject  to  reversal." 

See,  also,  Standifer  et  al.  v.  SvUivan,  30  Okla.  365, 
120  Pac.  624: 

In  his  brief,  plaintiff  in  error  admits  that  the  instruc- 
tions of  the  court  correctly  gave  to  the  jury  the  law  of  the 
case.  As  to  whether  plaintiff  discharged  his  duty  to  defend- 
ant Stetler,  as  guarantor  on  the  note,  by  proper  efforts  to 
collect  and  the  question  as  to  when  the  guaranty  was  in- 
dorsed upon  said  note  having  been  submitted  to  the  jury 
upon  evidence  tending  to  sustain  the  contention  of  plaintiff 
below,  and  the  jury  having  found  adversely  to  the  plain- 
tiff in  error,  especially  in  view  of  the  fact  that  there  is 
no  evidence  tending  to  show  that  plaintiff  below  agreed 
with  the  makers  of  said  note,  upon  a  valid  consideration, 
to  extend  the  time  of  payment  to'  any  definite  time,  the 
verdict  of  the  jury  is  binding  upon  plaintiff  in  error  and 
upon  this  court. 

While  an  appeal  is  pending  in  this  court,  the  trial 
court  is  without  jurisdiction  to  make  any  order  involving 
any  question  covered  by  the  appeal;  but  matters  inde- 
pendent of  and  distinct  from  the  questions  involved  in 
the  appeal,  and  which  are  purely  collateral  or  supple- 
mental, lying  outside  of  the  issues  framed  in  the  case 
appealed,  or  arising  subsequent  to  the  delivery  of  the 
judgment  from  which  the  appeal  is  prosecuted,  are  not 
taken  from  the  jurisdiction  of  the  trial  court  by  appeal. 
The  general  rule  that  the  case  leaves  the  jurisdiction  of 
the  trial  court  when  the  appeal  is  perfected  is  not  im- 
pinged by  holding  that  purely  collateral  or  supplemental 
matters  are  left  under  the  control  of  the  trial  court,  not- 
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withstanding  the  loss  of  jurisdiction  over  that  part  of  the 
case  taken  to  the  higher  court 

The  rule  above  stated  finds  support  in  many  cases, 
among  which  we  cite  the  following:  Herbert  v.  Wagg  et 
(U.,  17  Okla.  674,  117  Pac.  209;  Burnett  v.  Jackson,  27 
Okla.  276,  111  Pac.  194;  4  Bnc.  L.  &  P.  251,  note  21;  2 
Cyc.  978;  Hayes  v.  Frey  et  al.,  54  Wis.  503,  11  N.  W. 
695;  Kemp  et  al.  v.  Nat  Bank  of  the  Republic  of  New 
York,  109  Fed.  48,  48  C.  C.  A.  213;  Line  et  al.  v.  State 
ex  rel.  Louder,  131  Ind.  468,  30  N.  E.  703. 

The  case  of  Egbert  v.  St.  L.  &  S.  F.  R.  Co.,  50  Okla. 
623,  151  Pac.  228,  to  which  our  attention  is  specially 
called  by  counsel,  is  not  in  conflict  with  this  opinion,  and 
correctly  declares  the  law  governing  that  case.  In  said 
case  it  was  sought  to  affect  a  question  involved  in  the 
appeal.  In  the  instant  case,  a  collateral  matter,  not  in- 
volved in  the  appeal,  was  actod  upon,  and  of  which  the 
trial  court  had  not  lost .  jurisdiction  by  reason  of  the 
appeal. 

The  discharge  in  bankruptcy  was  subsequent  to  the 
rendition  of  the  judgment  appealed  from.  Tke  subject- 
matter  of  the  judgment  appealed  from  was  covered  by 
the  discharge  in  bankruptcy,  and  was  equivalent  in  law 
to  a  payment  of  said  judgment.  Could  it  be  consistently 
said  that,  had  the  Sturgeons,  pending  the  appeal,  paid 
said  judgment,  then  they  would  not  have  been  en- 
titled to  have  the  record  show  that  such  payment  was 
made,  to  the  end  that  they  might  not  suffer  annoyance 
by  the  issuance  of  execution?    We  think  not. 

It  therefore  follows  that  the  judgment  of  the  trial 
court  in  case  No.  5677,  vacating  the  judgment  rendered 
against  said  Sturgeons  as  defendants,  and  the  judgment 
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against  said  M.  O.  Stetler,  James,  John  R.,  and  Nancy  A. 
Sturgeon  in  cause  No.  4901,  should  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


MISSOURI,  0.  &  G.  RY.  CO.  v.  FRENCH. 

Xo.  5351.     Opinion  Filed  October  12,  1915. 

ReliearinK  Denie<l  November  9,  1915. 

(152  Pae.  591.) 

1.  CARRIERS— Interstate  Shipment— Liability  of  Initial  Carrier- 
Contract  by  Connecting  Carrier — Effect.  Where,  in  an  intei-state 
shipment,  the  initial  carrier  issues  a  l>ill  of  lading,  a  eonnectiug 
carrier  ovei*  whose  line  the  shipment  passes  on  the  way  to  its 
destination  cannot  enter  hito  a  new  contiact  with  the  shipper 
b.v  whldi  tlie  liability  of  such  carrier  is  lessened  in  ca»e  of  dama}^ 
to  the  prcjperty  so  beinj:  carried  over  its  line  as  a  link  in  the  inter- 
state transi>ortation. 

2.  SAME— Contract  Limitation  oC  Liability— Validity.  An  inter- 
state carrier  may,  by  fair,  oi)en,  and  reasonable  agreement,  limit 
the  amount  recoveralde.  by  tbe  shipper,  in  case  of  injury  to  the 
proiHM'ty  being  tiansported.  to  an  agrcHjd  value,  made  for  the 
purpose*  of  obtaining  a  lower  of  two  legal  rates,  proportioned  to 
the  amount  of  the  risk,  but  it  cannot,  by  such  c*ontract.  divest 
itself  of  the  obligations  of  a  common  carrier  and  change  itself 
into  a  forwanler  only. 

a.         CARRIERS— Interstate  Shipments— Liability  of  C'arrier.    By  the 

Carmack  amen<lment  to  the  Interstate  Commerce  Act  (Act  Cong. 
Feb.  4.  IHHl.  c.  KKl,  sec.  2il  24  Stat.  .386,  as  amended  by  Act  June 
29.  19()6,  c.  ^591,  sec.  7,  'M  Stat.  595  lU.  S.  Comp.  St.  1913,  sec. 
85J>2,  i>ars.  11,  12] ).  Congress  has  relieved  carriers  of  interstate 
shipments  frouL  the  liability  of  insurers,  as  it  was  at  common  law, 
and  the  liability  imposed  on  such  carriers  is  limited  to  any  loss, 
injury,  or  damage  <'aus(Ml  by  them,  or  by  a  succeeding  carrier  to 
whom  the  property  may  be  delivered,  and  plainly  implies  some 
default  in  it.  some  negligence  on  the  imrt  of  the  initial  carrier, 
or  some  c<mn€H:*ting  line  over  which  the  property  is  transported. 
4.  SAME — Instructions.  So,  where,  in  an  action  for  Injury  to  prop- 
erty carried  in  interstate  commerce,  the  court  charged  that  car- 
rier was  liable  as  an  insurer,  held  reversible  error. 
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5.  CARIOERS— Master  and  Servanl^Prima  Faeie  Negli^eiiee— Res 
Ipsa  Loquitur — ^Injury  to  Interstate  Shipment.  Where  the  ship- 
per shows  damage  resulting  from  an  accident  which,  with  the 
exercise  of  ordinary  diligence,  does  not  ordinarily  happen,  by 
which  damage  is  pro<lnced,  he  makes  out  a  case  of  prima  facie 
negligence.  So,  where  the  car  in  which  the  property  is  being 
transported  from  one  state  to  another  leaves  the  track  while  in 
transit,  and  turns  over.  I)y  which  the  propeity  is  injure<l,  it  is 
prima  facie  evidence  of  negligence ;  l)Ut  this  rule  d(H»s  not  apply  as 
l>etween  master  and  servant. 

(Syllabus  by  Devereux,  C. ) 

Error  from  District  Court,  Hughes  County; 
John  Caruthers,  Judge. 

Action  by  W.  C.  French  against  the  Missouri,  Okla- 
homa &  Gulf  Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and  remanded, 
with  directions  to  grant  a  new  trial. 

This  action  was  instituted  to  recover  damages  from 
the  plaintiff  in  error  for  injury  to  two  mules  and  certain 
household  goods  shipped  by  the  defendant  in  error  from 
Arma,  Kan.,  to  Big  Wells,  Tex.  The  Missouri  Pacific 
Railroad  was  the  initial  carrier,  who  transported  the 
goods  to  Rex,  Okla.,  where  they  were  delivered  to  the 
plaintiff  in  error,  to  be  delivered  to  a  connecting  road, 
interstate  carriage  fi'om  Kansas  to  the  destination  in 
Texas,  and  while  being  transported  over  the  road  of  the 
plaintiff  in  error,  to  be  delivered  to  a  connecting  road, 
which  was  to  complete  the  journey,  the  car  in  which  the 
goods  were  loaded  was  derailed  and  overturned,  and  the 
damage  sued  for  was  done  to  the  property  of  the  defend- 
ant in  error.  It  also  appears  that  the  property  in  the  car 
consisted  of  household  goods,  grain,  hay,  and  live  stock. 
In  regard  to  the  household  goods,  the  contract  of  carriage 
was  that  made  by  the  Missouri  Pacific,  which  contained 
the   provision,    "Emigrant   outfit,    H.   H.    goods   Rel    $10 
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Cwt."  In  regrard  to  the  live  stock  a  bill  of  lading  was 
issued  by  the  plaintiff  in  error,  which  contained  a  pro- 
vision that  the  defendant  was  not  a  common  carrier  in 
the  transportation  of  the  live  stock,  but  was  only  a  for- 
warder or  private  carrier  for  hire,  and  that  the  defend- 
ant was  not  liable  unless  it  was  negligent,  and  that  the 
burden  of  proof  should  be  on  the  plaintiff  to  show  negli- 
gence.   The  court  charged  the  jury: 

"The  railroad,  being  a  common  carrier,  becomes  an 
insurer  of  goods  placed  in  its  care  for  shipment,  and  is 
responsible  to  the  shipper  for  any  injury  that  may  occur 
to  the  goods  while  in  the  course  of  transportation,  except 
that  caused  by  the  act  of  God  or  public  enemy,  and  sub- 
ject to  certain  limitations  in  the  shipment  of  live  stock 
or  perishable  goods,  which  is  not  necessary  to  mention 
now.  TKe  derailment  of  the  car  in  which  the  goods  were 
being  transported  by  the  defendant  having  been  admitted 
by  it,  and  there  being  no  proof  that  it  was  attributed  to 
the  act  of  God  or  public  enemy,  the  only  question  left 
for  you,  gentlemen,  to  determine,  is  the  measure  of  dam- 
ages the  plaintiff  has  sustained,  by  reason  of  the  said  de- 
railment, to  the  goods.  jThe  measure  of  damages  would 
be  the  difference  in  the  value  of  the  goods  immediately 
before  the  accident  happened  and  the  value  of  the  goods 
after  the  wreck,  as  pla'ntiff  n^y  have  shown  bv  a  fair 
preponderance  of  the  evidence. 'M 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff 
for  $761.96,  less  $261.96,  due  the  defendant  for  articles 
improperly  loaded  in  the  car,  which  claim  defendant  had 
set  up  in  a  cross-petition.  There  was  a  judgment  on  the 
verdict  for  $500.00,  motion  for  new  trial  overruled,  and 
exceptions  duly  saved,  and  the  plaintiff  in  error  brings  the 
case  to  this  court  by  petition  in  error  and  case-made.  The 
petition  in  error  contains  24  assignments  of  error,  but 
those  presented  in  the  argument  are  as  follows: 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  225 


Opinion  of  the  Court. 


"(1)  To  the  instruction  above  set  out.  (2)  There  is 
no  evidence  of  negligence  as  to  the  stock  injured.  (3) 
The  proper  measure  of  damages  was  not  applied  to  the 
household  goods.  (4)  The  error  of  the  court  in  overrul- 
ing motion  for  new  trial." 

E,  R,  Jones,  J.  C.  Wilhoit,  and  Arthur  Miller,  for 
plaintiff  in  error. 

Crump  &  Skinner  and  W.  T.  Anglin,  for  defendant 
in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above).  Under  the  first  assignment  of  error  it  is 
argued  that  the  court  erred  in  giving  the  instruction 
above  set  out,  and  this  raises  the  question  whether  in 
interstate  traffic  the  carrier  can  make  a  contract  with  the 
shipper  by  which  it  is  released  from  its  obligations  as  a 
common  carrier,  and  assume  those  of  a  forwarder  only, 
and  further  contract  that  it  3hall  only  be  liable  for  negli- 
gence, and  that  the  burden  of  proof  to  show  negligence 
shall  be  assumed  by  the  shipper.  It  will  be  seen  from 
the  instruction  that  the  trial  court  must  have  treated  this 
contract  as  void,  for  it  charged  that  the  plainifF  in  error, 
being  a  common  carrier,  became  an  insurer,  and  the  only 
question  left  to  the  jury  was  the  amount  of  the  damages. 

The  Carmack  Amendment  (Act  June  29,  1906,  ch. 
3591,  sec.  7;  Fed.  Stats.  Ann.  Sup.  1909,  p.  273)  provides: 

"That  any  common  carrier,  railroad,  or  transporta- 
tion company  receiving  property  for  transportation  from 
a  point  in  one  state  to  a  pont  in  another  state  shall  issue 
a  receipt  or  bill  of  lading  therefor  and  shall  be  liable 
to  the  lawful  holder  thereof  for  any  loss,  damage  or  in  jury- 
to  such  property  caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to  which  such  prop- 

8—52 
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erty  may  be  delivered  or  over  whose  line  or  lines  such 
property  may  pass,  and  no  contract,  receipt,  *  *  *  or 
regulation  shall  exempt  such  common  carrier,  railroad,  or 
transportation  company  from  the  liability  hereby  im- 
posed: Provided,  that  nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under  existing 
law/' 

The  act  then  provides  that  the  company  issuing  the 
bill  of  lading  shall  be  entitled  to  recover  from  the  com- 
mon carrier  on  whose  lines  the  loss  occurred  the  amount 
of  such  damage  as  it  may  be  required  to  pay  to  the 
owner,  as  may  be  evidenced  by  any  receipt,  judgment,  or 
transcript  thereof.  This  section  was  construed  in  Adams 
Express  Co,  v,  Croninger,  226  U.  S.  491,  33  Sup.  Ct.  148, 
57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257,  in  which  case  it 
was  held  by  this  act  Congress  showed  a  purpose  to  take 
entire  control  of  the  subject,  and  that  any  state  laws 
attempting  to  deal  with  it  were  void.  It  is  said  in  the 
opin'on: 

"To  hold  that  the  liability  therein  declared  may  be 
increased  or  diminished  by  local  regulation  or  local  views 
of  public  policy  will  either  make  the  provision  less  than 
supreme  or  indicate  that  Congress  has  not  shown  a  pur- 
pose to  take  possession  of  the  subject.  The  first  would 
be  unthinkable  and  the  latter  would  be  to  revert  to  the 
uncertainties  and  diversities  of  rulings  which  led  to  the 
amendment.  The  duty  to  issue  a  bill  of  lading  and  the 
liability  thereby  assumed  are  covered  in  full,  and  though 
there  is  no  reference  to  the  effect  upon  state  regulation, 
it  is  evident  that  Congress  intended  to  adopt  a  uniform 
rule  and  relieve  such  contracts  from  the  diverse  regula- 
tion to  which  they  had  been  theretofore  subject." 

And  again  in  the  opinion  it  is  said: 
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"Some  states  allowed  carriers  to  exempt  themselves 
from  all  or  a  part  of  the  common-law  liability,  by  rule, 
regulation,  or  contract;  others  did  not.  The  federal  courts 
sitting  in  the  various  states  were  following  the  local  rule, 
a  carrier  being  held  liable  in  one  court  when  under  the 
same  state  of  facts  he  would  be  exempt  from  liability  in 
another.  Hence  this  branch  of  interstate  commerce  was 
being  subjected  to  such  a  diversity  of  legislative  and  ju- 
dicial holding  that  it  wag  practically  impossible  for  a 
shipper  engaged  in  a  business  that  extended  beyond  the 
confines  of  his  own  state,  or  for  a  carrier  whose  lines 
were  extensive,  to  know  without  considerable  investiga- 
tion and  trouble,  and  even  then  oftentimes  with  but  little 
certainty,  what  would  be  the  carrier's  actual  responsi- 
bility as  to  goods  delivered  to  it  for  transportation  from 
one  state  to  another.  The  congressional  action  has  made 
an  end  to  this  diversity;  for  the  national  law  is  para- 
mount and  supersedes  all  state  laws  as  to  the  rights  and 
liabilities  and  exemptions  created  by  such  transaction. 
This  was  doubtless  the  purpose  of  the  law,  and  this  pur- 
pose will  be  effectuated,  and  not  impaired  or  destroyed  by 
the  state  court's  obeying  and  enforcing  the  provisions  of 
the  federal  statute  where  applicable  to  the  facts  in  such 
cases  as  shall  come  before  them." 

It  thus  appears  that  the  object  of  Congress  in  passing 
this  act  was  to  make  a  uniformity  of  liability  on  all  the 
common  carriers  who  might  form  a  link  in  the  chain  nec- 
essary to  transport  the  interstate  shipment  to  its  destina- 
tion, and  thus  protect  this  branch  of  interstate  commerce 
from  the  diversity  of  liability  to  the  owner  of  the  prop- 
erty transported  which  had  theretofore  existed  by  reason 
of  the  diversity  of  legislative  and  judicial  holdings  of  the 
several  states.  But  this  object  would  be  as  completely 
defeated  if  each  carrier  over  whose  line  the  property  was 
transported  could  make  a  different  contract,  changing  its 
liability,  as  it  would  if  each  state  could  pass  statutes  ef- 
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fecting  the  same  eud.  Under  the  provisions  of  the  Car- 
mack  Amendment,  the  initial  carrier  in  the  case  at  bar 
would  be  liable  to  the  defendant  in  error  for  the  damage 
he  suffered,  and  the  act  provides  that  when  the  initial 
carrier  is  required  to  pay  such  loss,  the  railroad  on  whose 
line  the  loss  was  sustained  shall  repay  it,  as  evidenced  by 
any  receipt,  judgment,  or  transcript  thereof.  This  would 
indicate  a  clear  intent  on  the  part  of  Congress  that  the 
liability  should  be  uniform,  which  uniformity  would  be 
destroyed  if  each  line  of  railroad  over  which  the  property 
was  transported  could  make  an  independent  contract, 
varying  its  liability  to  the  shippers.  It  cannot  have  been 
the  intention  of  Congress  to  allow  an  intermediate  carrier 
to  contract  for  a  lesser  degree  of  liability  to  the,  shipper 
than  the  act  had  imposed  on  it  in  favor  of  the  initial  car- 
rier. Another  objection  to  this  provision  is  that  if  by 
contract  a  railroad  can  divest  itself  of  its  character  of  a 
common  carrier  of  freight,  what  is  to  prevent  it  from 
doing  the  same  thing  as  a  common  carrier  of  passengers? 
The  public  has  granted  to  the  railroads  of  the  country 
their  franchises,  including  the-  right  of  eminent  domain, 
and  as  a  condition  to  the  grant  has  required  the  railroads 
to  assume  the  responsibility  and  liabilities  of  common 
carriers,  and,  in  our  opinion,  they  cannot,  by  contract 
with  an  individual,  divest  themselves  of  these  liabilities 
and  become  only  private  forwarders.  %Vhat  we  have  said 
is  not  in  conflict  with  the  many  decisions,  state  and  fed-^ 
eral,  on  this  subject,  for  none  of  these  cases  decide  that  a 
railroad  can,  by  contract,  divest  itself  of  its  character  of 
common  carrier;  nor  do  any  of  them  hold  that  in  inter- 
state commerce  any  of  the  connecting  lines  can  vary  its 
liability  by  contract,  and  make  it  different  from  that  of 
the  initial  carrier,  i 
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In  Hart  v.  Pennsylvania  R.  Co.,  112  U.  S.  331,  5 
Sup.  Ct.  151,  28  L.  Ed.  717,  the  contract  is  set  out,  and 
by  it  the  carrier  does  not  attempt  to  divest  itself  of  th 
liabilities  of  a  common  carrier,  or  to  shift  the  burden  of 
proving  negligence,  but  only  stipulates,  in  consideration 
of  a  reduced  freight  rate,  that  in  case  of  damage,  it  shan 
only  be  liable  for  a  maximum  amount.  In  the  opinion  it 
is  said: 

"The  limitation  as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.  It  does  not  induce  want  ot 
care.  It  exacts  from  the  carrier  the  measure  of  care  due 
to  the  value  agreed  on.  The  carrier  is  bound  to  respond 
in  that  value  for  negligence.  The  compensation  for  car- 
riage is  based  on  that  value." 

In  Adams  Express  Co,  v,  Croninger,  226  U.  S.  491, 
33  Sup:  Ct.  148,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257, 
the  contract  was  of  the  same  character.  St.  L.  &  S.  iT- 
R.  Co.  V.  Bilby,  35  Okla.  589,  130  Pac.  1089,  follows 
Adams  Express  Company  v.^  Croninger,  supra,  in  hold- 
ing that  interstate  shipments  are  governed  by  the  act  of 
Congress,  and  that  state  laws  attempting  to  regulate  in- 
terstate commerce  are  void,  but  it  does  not  decide  the 
question  in  this  case.  M.,  K.  &  T.  R.  Co^.  v.  Walston,  87 
Okla.  517,  133  Pac.  42;  St.  L.  &  S.  F.  R.  Co.  v.  Zicka- 
foose,  39  Okla.  302,  135  Pac.  406;  St  L.  &  S.  F.  R.  Co. 
V.  Cox,  40  Okla.  258,  138  Pac.  144 ;  C,  i?.  /.  &  P.  R.  Co. 
V.  Spears,  31  Okla.  469,  122  Pac.  228,  and  M.,  K.  <£  T. 
R.  Co.  V.  Hancock,  26  Okla.  265,  109  Pac.  223,  are  not  in 
conflict  with  this  decision,  because  in  none  of  them  did 
the  railroad  attempt  to  divest  itself  of  its  character  as  a 
common  carrier,  nor  did  it  attempt  to  change  the  liabil- 
ity of  the  road  on  which  the  damage  was  done  from  that  as- 
sumed by  the  initial  carrier.     We  therefore  are  of  the 
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opinion  that  this  provision  of  the  contract  was  void.  But 
if  it  was  void,  can  the  charge  of  the  court  be  sustained? 
The  court,  treating  this  part  of  the  contract  as  void,  in- 
structed the  jury  that  the  liability  of  the  plaintiff  in  error 
was  that  of  an  insurer,  but  in  so  doing  the  trial  judge 
lost  sight  of  the  interstate  character  of  this  shipment,  and 
of  the  provisions  of  the  Carmack  Amendment,  as  con- 
strued by  the  Supreme  Court  of  the  United  States  in 
Adams  Express  Co.  v.  Croninger,  226  U.  S.  491,  33  Sup. 
Ct.  H8,  57  L.  Ed.  314,  44  L.  R.  A.  (N.  S.)  257,  supra. 
In  that  case  it  is  held : 

"What  is  the  liability  imposed  upon  the  car.rier?  It' 
is  a  liability  to  any  holder  of  the  bill  of  lading  which  the 
primary  carrier  is  required  to  issue  'for  any  loss,  dam- 
age or  injury  to  such  property  caused  by  it,'  or  by  any 
connecting  carrier  to  whom  the  goods  are  delivered.  The 
suggestion  that  an  absolute  liability  exists  for  every  loss, 
damage,  or  injury,  from  any  and  every  cause,  would  be 
to  make  such  a  carrier  an  absolute  insurer  and  liable  for 
unavoidable  loss  or  damage;  though  due  to  uncontrollable 
forces.  That  this  was  the  intent  of  Congress  is  not  con- 
ceivable. To  give  such  emphasis  to  the  words,  'any  loss 
or  damage,'  would  be  to  ignore  the  qualifying  words, 
'caused  by  it.'  The  liability  thus  imposed  is  limited  to  'any 
loss,  injury  or  damage  caused  by  it  or  a  succeeding  carrier 
to  whom  the  property  may  be  delivered,'  and  plainly  im- 
plies a  liability  for  some  default  in  its  common-law  duty 
as  a  common  carrier." 

It  was  therefore  error  to  instruct  the  jury  that  the 
liability  of  the  plaintiff  in  error  was  that  of  an  insurer, 
because  it  had  the  right  to  have  the  question  of  its  negli- 
gence submitted  to  the  jury. 

It  is  argued  in  the  brief  for  the  plaintiff  in  error 
that  there  is  no  evidence  of  negligence  in  this  case,  but 
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we  cannot  agree  with  their  contention.  The  damage  was 
sustained  by  reason  of  the  car  leaving  the  rails  and  turn- 
ing over,  and  it  is  a  matter  of  common  knowledge  that 
this  does  not  ordinarily  occur  when  care  is  taken  by  the 
railroad.  In  Muskogee  Traction  Co.  v.  Mclntire,  37  Okla. 
684,  133  Pac.  213,  it  is  said  : 

"The  rule  of  demonstrative  evidence  of  negligence  ap- 
plies in  such  cases.  This  rule  is  one  now  widely  recog- 
nized by  the  authorities,  and  is  referred  to  in  Thomp- 
son's Commentaries  on  the  Law  of  Negligence  (vol.  1, 
sec.  15),  as' follows:  'The  principle  is  generally  expressed 
in  the  Latin  formula  "res  ipsa  loquitur,"  "the  thing  itself 
speaks."  The  meaning  was  thus  expressed  by  Erie,  J.,  in 
giving  his  judgment  in  a  noted  case:.  "Where  the  thing 
is  shown  to  be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  want  of  care."  This  defini- 
tion has  met  with  such  approval  at  the  hands  of  judges 
in  subsequent  cases  that  it  has  become,  so  to  speak,  a 
legal  classic.  The  meaning  is,  not  that  the  mere  happen- 
ing of  an  accidental  injury  is,  of  itself  and  in  the  ab- 
stract, presumptive  evidence  of  negligence;  it  is  that,  in 
the  numerous  cases  which  fall  within  the  above  definition 
of  the  principle,  the  fact  of  the  accident,  when  viewed  in 
connection  with  the  circumstances  under  which  it  took 
place,  tends  to  demonstrate  negligence,  subject  to  ex- 
planation." 

In  EUis  V.  Railroad,  24  N.  C.  138,  it  is  said : 

"We  hold,  that  when"  the  plaintiff  "shows  damage, 
resulting  from"  the  defendant's  "act,  which  act  with  the 
exertion  of  proper  care  does  not  ordinarily  produce  dam- 
age, he  makes  out  a  prima  facie  case  of  negligence,  which 
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cannot  be  repelled  but  by  proof  of  care,  or  of  some  extra- 
ordinary accident,  which  renders  care  useless/' 

See,  also,  Aycock  v.  Railroad,  89  N.  C.  321 ;  Moore  v. 
Parker,  91  N.  C.  275. 

To  avoid  a  misconception  of  this  rule,  it  is  well  to 
say  that  the  doctrine  of  res  ipsa  loquitur  does  not  apply 
between  master  and  servant. 

We  therefore  recommend  that  the  judgment  below  be 
reversed,  and  the  cause  remanded,  with  instructions  to 
grant  a  new  trial. 

By  the  Court:     It  is  so  ordered. 


MARTIN  V.  MILNOR  et  al 

Xo.  5733.     Opinion  Filod  Oc-to])er  12,  1915. 

Reheaiinj;  Denied  November  9,  1915. 

{ 152  Pae.  388. ) 

L         APPEAL  AND  ERRORr— Case-Made— Scrvicc^Dismissal.    In   a 

proceeding;  in  error  l>y  case-made  the  record  must  affirmatively 
show  that  the  case-made  was  serve(>  within  the  statutory  time  or 
time  allowed  by  the  court  or  judge,  and  where  it  fails  to  so  show 
the  case-made  is  a  nullity. 

2.  SAME — Case-^fade  as  Traifecript.  Where  a  ease-made  is  a  nullity, 
because  not  served  within  time,  the  same  cannot  be  considere<l 
as  a  transcript,  where  it  is  not  certiQed  by  the  clerk  of  the  trial 
court. 

(Syllabus  by  Dudley,  C.) 

Error  from  District  Court,  Oklahoma  County; 
George  W.  Clark,  Judge, 

Action  by  M.  M.  Milnor  against  H.  C.  Pinley  and 
others.  Judgment  for  plaintiff,  and  defendant  H.  H.  Mar- 
tin brings  error.    Dismissed. 
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C.  H.  Shubert,  for  plaintiff  in  error. 

Ed  S.  Vaught,  for  defendant  in  error  Milnor. 

Opinion  by  DUDLEY,  C.  This  is  an  action  brought 
in  the  district  court  of  Oklahoma  county  by  the  defendant 
in  error  Milnor,  plaintiff  below,  against  the  plaintiff  in 
error,  Martin,  and  the  defendants  in  error  H.  C.  Finlcy 
and  Anna  Finley,  his  wife,  Agnes  Finley,  Dora  Patterson, 
and  others,  defendants  below,  upon  two  promissory  notes 
executed  by  the  defendants  Finley  and  wife,  and  payable 
to  the  plaintiff,  one  for  $15,000,  and  the  other  for  $1,800, 
and  to  foreclose  two  mortgages  securing  said  notes,  signed 
by  the  defendants  Finley  and  wife  and  H.  H.  Martin,  cov- 
ering certain  real  estate  in  Oklahoma  City.  Martin  owned 
the  fee  to  said  real  estate,  and  Finley  owned  a  99-year 
lease  thereon.  The  defendant  Dora  Patterson  guaranteed 
in  writing  the  payment  of  the  $1,800  note.  On  January 
2, 1913,  the  case  was  tried,  resulting  in  a  judgment  in  favor 
of  the  plaintiff  against  Finley  and  wife  and  Dora  Pat- 
terson for  the  amount  d«e  upon  said  notes  and  foreclosing 
the  mortgages  upon  said  premises.  There  was  no  appeal 
from  this  judgment.  At  the  expiration  of  six  months  from 
the  rendition  of  said  judgment  and  at  a  subsequent  term 
of  said  court,  and  on  July  2,  1913,  Martin  filed  an  unveri- 
fied motion  in  said  court  in  said  cause  seeking  to  have  the 
original  judgment  modified  in  certain  respects.  This  mo- 
tion was  overruled,  and  exceptions  saved,  and  Martin 
brings  the  case  here  for  review.  Milnor,  Finley  and  wife, 
Agnes  Finley,  and  Dora  Patterson  are  made  defendants 
in  error  here,  and  they  waived  the  issuance  and  service  of 
summons  in  error. 

The  plaintiff,  Milnor,  contends  that  this  court  has  no 
jurisdiction  to  review  the  errors  complained  of,  for  the 
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rf^son,  among  others,  that  the  appeal  is  not  properly  per- 
fected. This  contention  is  correct.  There  are  two  methods 
of  presenting  a  case  on  appeal  to  this  court — one  by  case- 
made;  and  the  other  by  transcript.  Section  5240,  Rev. 
Laws  1910;  Wade  v.  Mitchell,  14  Okla.  168,  79  Pac.  95; 
Fortune  v.  Parks  et  al.,  29  Okla.  698,  119  Pac.  134;  Green 
et  al.  V.  Incorporated  Town  of  Yeager,  23  Okla.  128,  99 
Pac.  906.  The  method  attempted  to  be  pursued  in  the 
instant  case  is  by  case-made.  The  record,  however, 
does  not  affirmatively  show  that  the  purported  case-made 
was  ever  served  upon  any  of  the  defendants  in  error. 
Milnor,  through  his  attorney,  stipulated  that  the  case-made 
was  correct,  but  there  is  no  affirmative  showing  that  the 
case-made  was  served  within  the  statutory  time  or  at  all 
upon  him,  and  as  to  the  other  defendants  in  error  there 
is  no  showing  that  it  ever  was  served  upon  them  or  any 
one  of  them,  and  they  did  not  join  in  the  stipulation  as  to 
tiie  correctness  of  the  case-made.  Finley  and  wife  and 
Dora  Patterson  are  necessary  jjarties  to  the  proceeding 
here,  and,  the  case-made  not  having  been  served  upon 
them  or  their  attorneys  of  record,  or  upon  the  plaintiff, 
Milnor,  the  same  is  a*  nullity,  and  cannot  be  considered 
here.  Jordan  v.  St  L.  &  S.  F.  R.  Co.,  42  Okla.  804,  143 
Pac.  46;  Bettis  v.  Cargile,  34  Okla.  319,  126  Pac.  222; 
School  Dist.  No.  29,  McClain  Co.,  v.  First  Nat.  Bank  of 
Blanchard  et  al,  40  Okla.  568,  139  Pac.  989;  Michael  v. 
Isom  et  al,  43  Okla.  708,  143  Pac.  1053. 

The  purported  case-made  cannot  be  considered  as  a 
transcript,  because  it  is  not  certified  by  the  clerk  of  the 
court.  City  of  Wagoner  et  al.  v.  Gibson  et  al.,  32  Okla.  14, 
121  Pac.  625,  and  cases  there  cited. 
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We  are  therefore  without  authority  to  review  the 
errors  complained  of  in  the  petition  in  error,  and  the  pro- 
ceedings in  error  should  be  dismissed. 

By  the  Court:    It  is  so  ordered. 


CITY  OF  ARDMORE  v.  COLBERT. 

No.  5744.     Opinion  Filed  September  28,  1915. 

Rehearing  Denied  November  9,  1915. 

(152  Pae.  603.) 

JUDGMENT— SuflBei' ncy  of  Petition.  Where  the  petition  states 
facts  sufficient  to  constitute  a  cause  of  action  against  defendant 
in  damages  for  the  maintenance  of  a  public  nuisance,  held,  that 
it  was  not  material  that  plaintiff  did  not  demand  the  precise  re- 
lief to  which  he  was  entitled,  or  that  he  mistook  the  true  rule  of 
damages;  that  he  was  entitled  to  whatever  legal  damages  were 
recoverable  for  the  wrong. 

MUNICIPAL  CORPORATIONS— DiMharge  of  Sewage— Liabittty 
for  Damages.  Where  a  municipal  corporation  discharged  sewage 
in  a  creek,  polluting  the  waters  of  the  stream,  and  causing  it  to 
become  foul  and  impregnated  with  noxious  and  poisonous  sub- 
stances which  were  offensive  to  smell  and  a  menace  to  the  health 
of  persons  living  or  working  in  that  vicinityv  rendering  it  im- 
possible for  plaintiff  and  his  tenants  to  cultivate  his  adjacent 
land,  and  rendering  the  same  less  valuable,  thereby  creating  and 
maintaining  a  nuisance,  such  corporation  is  liable  in  damages  for 
the  maintenance  of  such  nuisance. 

APPEAL  AND  ERROR— Iaw  of  tbe  Case— Decision  on  Former 
AppeaL  As  general  rule,  a  question  decided  by  the  Supreme 
Court  on  appeal  becomes  the  law  of  the  case  in  all  its  stages, 
and  is  not  open  for  consideration  on  second  appeal. 

(Syllabus  by  Galbraith,  0.) 

Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 
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Action  by  Walter  Colbert  against  the  City  of  Ard- 
more. Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

See,  also,  31  Okla.  537,  122  Pac.  508. 

Frank  Adams  and  /.  R.  Mason,  for  plaintiff  in  error. 

Han^eld  &  Ward  and  Cruce  &  Potter,  for  defendant 
in  error. 

Opinion  by  GALBRAITH,  C.  This  is  an  appeal  from 
the  judgment  of  the  trial  court  rendered  upon  the  verdict 
of  a  jury  awarding  the  defendant  in  error  damages  against 
the  plaintiff  in  error.  The  petition,  after  alleging  that  the 
city  of  Ardmore  was  a  municipal  corporation,  and  that 
the  plaintiff  was  the  owner  of  the  N.  W.  ^4  of  section  25, 
township  4  south,  range  1  east,  located  in  Carter  county, 
and  near  the  western  boundary  of  the  city  of  Ardmore, 
charged : 

"(3)  That  a  branch  of  Hickory  creek  runs  along  the 
west  side  of  the  city  and  near  the  lands  of  Colbert. 

"(4)  That  during  the  years  1907  and  1908  the  city  of 
Ardmore  constructed  a  portion  of  its  sewer  system,  and 
caused  to  be  dumped  into  said  Hickory  creek  the  sewage 
of  the  city  of  Ardmore  connected  with  that  portion  of  its 
sewage  system;  that  such  dumping  ground  was  in  close 
proximity  to  the  lands  described;  that  all  of  such  acts 
by  the  city  of  Ardmore  were  wrongful  and  wanton  and 
in  utter  disregard  of  the  rights  of  the  complainant;  that, 
as  a  result  of  emptying  said  sewage,  there  has  collected 
large  quantities  of  sewage  and  filth  offensive  to  smell  and 
a  menace  to  the  health;  that  offensive  odors  from  said 
sewage  permeates  and  spreads  over  the  entire  area  of 
lands  described,  so  that  it  is  impossible  for  the  said  Col- 
bert and  his  tenants  to  cultivate  said  lands  without  sub- 
jecting them  to  great  annoyance,  greatly  menacing  the 
health  of  each;  that  his  tenant  in  one  of  the  houses  has 
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been  compelled  to  remove  therefrom,  and  thereby  has  de- 
stroyed the  rental  value  of  said  house;  that  said  stream 
is  not  of  sufficient  size  and  does  not  carry  the  sewage  or 
any  part  thereof;  that  said  lands  as  described  are  part 
of  the  homestead  of  Colbert,  which  he  has  been  occupying 
as  such  for  many  years;  that  his  enjoyment  of  same  as  a 
homestead  has  been  greatly  diminished  by  the  wrongful 
acts  of  the  city  of  Ardmore;  that  he  rents  a  greater  por- 
tion  of  said  lands,  and  that  the  rental  value  thereof  has 
been  greatly  depreciated  by  the  wrongful  acts  of  the  city 
of  Ardmore,  and  that  he  is  precluded  from  getting  good 
tenants  by  reason  of  said  wrongful  acts;  that  the  reason- 
able value  of  said  lands  prior  to  the  acts  complained  of 
was  $100  per  acre;  that  the  reasonable  value  of  said 
lands  now  is  $8,000,  or  a  damage  of  $8,000,  wherefore 
he  prays  judgment  for  damages  of  $8,000,  and  costs." 

The  answer  admitted  that  on  February  18,  1907,  the 
city  of  Ardmore  commenced  to  empty  a  small  part  of  its 
sewage  into  Hickory  creek,  and  alleged  further: 

"(3)  That  during  the  year  1910  the  city  of  Ardmore 
caused  to  be  built  and  constructed  what  is  known  as  a 
septic  tank;  that  the  sewage  that  theretofore  had  been 
emptied  into  Hickory  creek  was  caused  to  empty  into  the 
septic  tanks ;  that  said  septic  tanks  were  constructed  along 
scientific  lines,  and  that  there  is  nothing  but  a  clear 
stream  of  water  flowing  from  said  tanks;  that  said  tanks 
are  doing  their  full  duty  and  intended  purpose;  that  no 
filth,  dirt,  and  offensive  sewage  is  now  emptied  into  said 
stream;  and  that,  if  said  Colbert  ever  had  any  cause  of 
action,  which  is  denied,  it  has  been  abated  by  the  con- 
struction of  the  septic  tanks  herein  pleaded." 

This  is  the  second  time  this  cause  has  been  presented 
to  this  court.  When  the  cause  was  commenced  July  31, 
1909,  the  plaintiff  in  error  presented  a  demurrer  to  the 
petition,  which  was  sustained  by  the  trial  court,  and,  the 
defendant  in  error  electing  to  stand  upon  his  petition  and 
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refusing  to  amend,  judgment  was  rendered  against  him 
for  costs.  He  prosecuted  an  appeal  to  this  court,  where 
it  was  held  that  the  petition  stated  a  good  cause  of  action, 
and  where  the  judgment  was  reversed  and  the  cause  re- 
manded for  further  proceedings. 

The  law  of  the  case  is  declared  in  the  former  opinion 
of  this  court,  Colbert  v.  City  of  Ardmore,  31  Okla.  537, 
122  Pac.  508,  and  is  announced  in  the  syllabus  as  follows: 

"Where  the  petition  states  facts  sufficient  to  consti- 
tute a  cause  of  action  against  defendant  in  damages  for 
the  maintenance  of  a  public  nuisance,  held,  that  it  was  not 
material  that  plaintiff  did  not  demand  the  precise  relief 
to  which  he  was  entitled,  or  that  he  mistook  the  true  rule 
of  damages;  that  he  was  entitled  to  whatever  legal  dam- 
ages were  recoverable  for  the  wrong. 

"Where  a  municipal  corporation  discharged  sewage 
in  a  creek,  polluting  the  waters  of  the  stream,  and  causing 
it  to  become  foul  and  impregnated  with  noxious  and 
poisonous  substances  which  are  offensive  to  the  smell  and 
a  menace  to  the  health  of  persons  living  or  working  in 
that  vicinity,  rendering  it  impossible  for  plaintiff  and  his 
tenants  to  cultivate  his  adjacent  land,  and  rendering  the 
same  less  valuable,  thereby  creating  and  maintaining  a 
nuisance,  such  corporation  is  liable  in  damages  for  the 
maintenance  of  such  nuisance." 

The  law  of  the  case  being  settled,  and  the  liability  of 
the  city  of  Ardmore  to  the  defendant  for  the  injury  sus- 
tained by  the  acts  charged  in  the  petition  being  fixed  by 
the  decision  of  this  court  as  above  recited,  it  was  only 
necessary,  when  the  cause  was  remanded,  for  the  trial 
court  and  jury  to  ascertain  the  amount  of  the  damages 
sustained.  It  was  conceded  by  the  plaintiff  in  error  that 
some  injury  was  done  the  defendant  in  error  by  dumping 
the  sewage  in  Hickory  creek  from  February  18,  1907,  up 


Digitized  by  Lj.OOQlC 


OCTOBER  TERM,  1915.— Vol.  LIT.  239 

Opinion  of  the  Court. 


until  the  construction  of  the  septic  tanks  in  the  year  1910, 
but  it  is  contended  that  for  all  injury  sustained  prior  to 
two  years  before  beginning  the  action  the  two-year  stat- 
ute of  limitation  was  a  bar  to  a  recovery.  This  statute 
,  being  specifically  pleaded,  it  is  not  necessary  to  determine 
whether  this  contention  is  true  or  not,  since  the  action 
was  conmienced  July  31,  1909.  The  trial  court  fairly  and 
fully  instructed  the  jury  as  to  the  issues  arising  upon  the 
pleadings  and  the  evidence,  and  correctly  advised  as  to 
the  law  of  the  case  as  declared  by  this  court  in  the  de- 
cision above  cited.  No  errors  of  law  appear  from  the 
record.  The  amount  of  the  damage  was  a  question  for 
the  jury.  Colbert  testified  that  his  land  was  worth  $100 
per  acre,  or  $16,000  prior  to  the  time  this  sewage  was 
dumped  into  Hickory  creek,  and,  owing  to  the  conditions 
created  by  this  act,  his  property  depreciated  in  value  40 
per  cent,  or  60  per  cent.  As  to  the  conditions  created  by 
this  act  of  the  city  complained  of  he  testified  specifically : 

"Q.  State  whether  or  not  there  is  any  odor  there?  A. 
There  is  a  very  offensive  odor  there  that  will  almost  knock 
you  down;  it  stinks  worse  than  a  dead  horse.  Q.  State 
to  what  extent  that  is  and  how  often  it  is?  A.  It  is 
worse  there  of  a  warm,  sultry  day,  morning  or  evening. 
Q.  About  how  far  can  you  smell  that?  A.  I  suppose  you 
can  smell  it  500  or  600  yards  from  that  place  when  the 
wind  is  blowing  from  the  south." 

Colbert  was  corroborated  as  to  the  condition  created 
and  the  injury  sustained  in  a  measure  by  other  witnesses. 
It  is  true  there  was  much  testimony  to  the  effect  that  the 
injury  sustained  by  Colbert  was  slight.  There  is  evi- 
dence to  support  the  verdict  of  the  jury,  and  the  same  is 
therefor  binding  on  this  court. 

It  is  earnestly  contended  that  the  law  as  announced 
by  the  court  in  the  City  of  Ardmore  v.  Orr,  35  Okla.  305, 
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129  Pac.  867,  should  have  been  applied  in  the  trial  of  this 
case.  In  the  Orr  Case  damages  were  claimed  on  account 
of  the  failure  of  the  city  to  make  a  culvert  large  enough 
to  carry  off  surface  or  flood  water,  and  on  account  thereof 
plaintiff's  property  overflowed  and  was  damaged.  The 
cause  was  temporary  and  easily  remedied,  while  in  the 
instant  case  the  claim  was  for  permanent  injury  from  a 
continuing  nuisance.  The  law  of  this  case  was  declared 
by  this  court  when  the  cause  was  here  on  the  first  appeal, 
and  that  remains  the  law  of  the  case  in  all  subsequent 
stages  of  the  cause. 

The  second  paragraph  of  the  syllabus  in  Harper  v, 
Kelly  et  al.,  29  Okla.  809,  120  Pac.  293,  reads : 

"As  a  fireneral  rule,  a  question  decided  By  the  Su- 
preme Court  on  appeal  becomes  the  law  of  the  case  in  all 
its  stages,  and  is  not  open  for  consideration  on  second 
appeal." 

See,  also,  Oklahoma  City  Elec,  Co.  v.  Baumhoff,  21 
Okla.  503,  96  Pac.  758;  C,  R.  I.  &  P.  R.  Co.  v.  Broe,  23 
Okla.  396,  100  Pac.  523 ;  First  Nat.  Bank  v.  Keys,  27  Okla. 
704,  113  Pac.  715. 

A  number  of  assignments  of  error  argued  in  the  brief 
we  do  not  consider  entitled  to  specific  consideration. 

We  find  no  prejudicial  error  in  the  record,  and  there- 
fore recommend  that  the  judgment  appealed  from  be  af- 
firmed. 

By  the  Court:     It  is  so  ordered. 
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STEVENS  V.  KENNEDY. 

No.  5748.     Opinion  Filed  Septemljer  28,  1915. 

Rehearing  I>enie<l  Noveraber  J),  1915. 

( 152  Pac.  44;^. ) 

APPEAL  AND  ERROR—Parties— Purchasers  at  SlMcilT  s  Sak».  Pur- 
chasers at  .sheriff's  sale  are  necessary  parties  in  this  court  in  a 
proceedhig  to  reverse  an  order  of  the  district  court  confinnlng 
a  sheriff's  sale  of  land  on  execution,  and  ordering  a  deinl  to  issue 
to  such  jmrchaser. 

(Syllabus  byl5rett»  C.) 

Error  from  District  Court,  Wagoner  County; 
R.  C.  AUen,  Judge. 

Proceedings  between  Harry  L.  Stevens  and  J.  H. 
Kennedy  and  others.  From  the  judgment,  Stevens  brings 
error.    Dismissed. 

Wm.  B.  Moore,  for  plaintiff  in  error. 

Orlando  Swain,  Sponsler  &  Graves,  and  S.  B.  Dawes, 
for  defendants  in.  error. 

Opinion  by  BRETT,  C.  The  facts  in  this  case  are 
identical  with  the  facts  in  Smith  v.  Noble  Bros.,  54  Okla. 
— ,  153  Pac.  1150,  this  day  handed  down,  and  the  law  in 
that  case  is  clearly  decisive  of  the  case  at  bar.  The  de- 
fondants  ip  error  have  moved  to  dismiss  the  appeal  be- 
cause the  purchaser  at  the  sheriff's  sale  was  not  made  a 
party  to  the  appeal,  and  the  opinion  in  that  case  is  adopted 
as  the  law  in  this  case ;  and  we  therefore  recommend  thau 
the  appeal  be  dismissed. 

By  the  Court:     It  is  so  ordered. 
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CITIZENS'  INDEPENDENT  MILL  &  ELEVATOR  CO. 

V.  PERKINS. 

No.  5806.      Oi)ini<,n    Filed   October  5»   1015. 
Rehearing  Denied   Noveml)er  9,  1915. 
(152  Pac.  443.) 

1.  SALES— Grade  and  Quality  of  Goods  Shipped— Official  Inspec- 
tion— Conclusiveness.  Where  corn  is  purchased  as  of  a  certain 
grade  and  quality,  according  to  official  Inspection,  such  Inspection, 
in  the  absence  of  anything  to  impeach  it  as  dishonest  or  collusive, 
is  conclusive  as  to  grade  and  quality  shipped. 

2.  SAME — Breacli  of  Contract — ^Defense.  In  an  action  against  a 
grain  dealer  for  breach  of  contract  -for  com  purcha5>«d 
by  him  of  a  certain  grade  and  inspection,  it  is  entirely  immaterial 
what  the  condition  of  the  corn  is  when  it  reaches  its  destination, 
if  the  agreed  inspection  shows  it  was  of  the  grade  contracted  for. 

(Syllabus  by  (Oilier,  C.) 

Error  from  District  Court,  Oklahoma  County; 

Geo.  W.  Clark,  Judge. 

Action  by  the  Citizens'  Independent  Mill  &  Elevatoi* 
Compajiy  against  W.  L.  Perkins,  doing  business  as  the 
W.  L.  Perkins  Grain  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed.    . 

This  is  an  action  brought  by  plaintiff  in  error  against 
defendant  in  error  to  recover  damages  for  the  breach  of 
a  contract  of  sale  of  a  car  of  com.  Hereinafter  the  par- 
ties will  be  designated  as  they  were  in  the  trial  court. 

Defendant  sold  to  plaintiff  said  com  by  written  con- 
tract of  sale,  which  was,  prior  to  its  execution,  stated 
orally.    Said  contract  is  as  follows : 
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"No.  1068.    W.  L.  Perkins  Grain  Co.    Our  No 

Your  No. 

"Confirmation  of  Sale. 

"Oklahoma  City,  Okla.,  April  20,  1912. 

"Citizens'  Mill  Co.,  Weatherford,  Okla.:  We  confirm 
sale  to  you  by  Perkins  &  Deck  of  one  car  80  bushels 
of  No.  3  com,  at  771/2  per  bu.— Basis  of  C.  A.  F.  Fair- 
bury,  Nebr.  Our  routing,  via.  R.  I.  Shipment  to  be 
made  immediately.  Your  weights  and  Wichita  grades. 
Bill  to  Weatherford.  Terms:  Demand  draft;  bill  lading 
attached.  Notify  us  immediately,  if  any  errors  in  the 
confirmation.  Yours  truly, 

"W.  L.  Pejrkins  Grain  Company, 

"By  W.  L.  Perkins. 

"Accepted  by  Citizens'  Mill  Co. 

"This  contract  is  subject  to  the  trade  rules  of  the 
Oklahoma  Grain  Dealers  Association." 

On  April  29,  1912,  defendant  addressed  to  plaintiff 
the  following  letter: 

"Citizens'  Mill  Company,  Weatherford,  Okla- 
homa— Gentlemen:  On  the  27th  we  invoiced  you  car  of 
com  28849  COG  to  take  the  place  of  car  89208  invoiced 
to  you  on  the  22d.  The  last  car  mentioned  being  bad 
ordered  at  Wichita,  Kansas,  and  that  it  would  be  some 
time  before  same  could  go  forward,  so  in  order  not  to 
put  you  to  any  inconvenience,  applied  this  car  27949  to  fill 
the  contract. 

"We  are  drawing  on  you  today  for  $823.58  to  cover 
our  invoice  to  you  on  car  27949.  This  car  is  billed  direct 
to  Weatherford  to  notify  W.  L.  Perkins  Grain  Company. 

**Will  ask  you  to  kindly  protect  our  draft  upon  pre- 
sentation and  oblige.  Yours  very  truly, 

"W.  L.  Perkins  Grain  Company, 

"Per  W.  L.  Perkins." 
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The  corn  in  question  was  inspected  at  Wichita,  Kan., 
as  shown  by  the  following  certificate: 

"Office  of  State  Grain  Inspector  of  Kansas. 
April  25,  1912.  This  certifies  that  there  was  inspected 
this  date  by  assistant  inspector,  J.  C.  Wasser,  the  grain 
contained  in  car  No.  27949,  COG,  seal  broken  2569,  seal 
applied  W.  7171,  which  graded  3  mix  corn  tough. 

"D.  R.  Gordon,  Chief  Inspector.  Per  W. 

"For  Neveling  Ele.    Out.    Fee  60. 

"This  certificate  applies  to  original  car  inspected 
only." 

The  corn  was  then  shipped  to  Weatherford,  Okla.,  with 
bill  of  lading,  certificate  of  inspection,  and  draft  attached. 
Phortly  after  the  arrival  of  the  corn  at  its  destination, 
the  manager  of  plaintiff  paid  the  draft,  and  the  car  of 
corn  was  delivered  to  him.  Thereupon  he  notified  de- 
fendant that  the  com  was  not  up  to  grade  contracted 
Afterw^ards  the  corn  was  inspected  at  Weatherford,  and 
found  to  be  mixed  with  Kaffir  corn  and  wet  and  rotten. 

The  manager  of  plaintiff  testified  that  at  the  time  he 
paid  the  draft  and  took  charge  of  car  No.  27949,  said  car 
was  substituted  in  the  contract;  that  defendant  offered  to 
furnish  plaintiff  with  the  difference  between  the  80,000  and 
60,000  capacity  car,  and  that  he  never  demanded  that 
defendant  do  so;  that  he  had  made  demand  upon  defend- 
ant for  payment  of  damages  resulting  from  the  loss  sus- 
tained by  reason  of  breach  of  said  contract,  which  defend- 
ant had  declined  to  pay. 

Among  other  findings  of  fact,  the  court  found : 

"The  com  was  accepted  by  the  plaintiff.  His  claim  is 
that  it  was  accepted  upon  an  independent  contract  and 
guaranty  on  that  day  that  it  would  be  No.  3  mixed  com, 
at  the  time  of  its  receipt  by  the  plaintiff  at  Weatherford 
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— that  is  his  testimony.  The  defendant  states  that  after 
such  conversation  was  had  between  these  parties,  the 
shipment  was  made,  intended  to  take  the  place  of  the  one 
that  was  contracted  for  the  80,000  capacity,  on  the  20th; 
and  it  was  stated  so  in  the  invoice.  And  to  ignore  en- 
tirely the  testimony  that  has  been  introduced  as  to  the 
custom  between  grain  merchants  to  fill  an  order  for  a  car 
of  given  capacity  with  either  a  larger  or  a  smaller  one, 
as  the  case  may  be,  in  the  event  the  contract  could  not  be 
complied  with  literally  (and  that  is  the  custom),  but  ig- 
noring that  entirely,  the  burden  is  on  the  plaintiff  to  prove 
this  contract  that  is  claimed  to  have  been  made  by  him, 
and  that  this  corn  should  grade  No.  3  mixed  at  Weather- 
ford,  upon  the  date  of  the  delivery,  in  view  of  the  fact  of 
the  recitals  ih  the  invoice  and  in  the  letter  that  this  was 
upon  that  contract,  or,  upon  that  contract  and  the  further 
understanding  of  the  plaintiff  of  the  conversation  had  be- 
tween these  parties  on  the  date  of  the  arrival  of  this  car, 
that  he,  the  defendant,  would  fill  out  that  contract  if  the 
plaintiff  demanded,  and  the  further  fact  that  the  defend- 
ant says  that  no  such  conversation  was  had  between  them, 
that  it  was  a  shipment  on  the  original  contract,  and,  the 
inspection  being  that  provided  for  by  the  original  con- 
tract, the  inspection  at  Wichita,  the  court  is  of  the  opin- 
ion that  the  plaintiff  has  failed  to  make  out  a  case,  by  a 
preponderance  of .  the  evidence  here,  of  a  contract  that 
this  com,  which  was  paid  for,  was  to  grade  No.  3  mixed 
at  Weatherford  on  the  date  of  the  delivery." 

There  is  a  great  deal  of  other  evidenc^  which  we 
deem  unnecessary  to  recite.  The  case  was  tried  to  the 
court,  and  resulted  in  a  judgment  for  defendant.  Motion 
for  new  trial  was  filed  and  overruled,  to  which  plaintiff 
duly  excepted.  From  said  judgment  this  appeal  is  prose- 
cuted. 

T.  W.  Jones,  Jr.,  for  plaintiff  in  error. 

Oliver  C.  Black,  for  defendant  in  error. 
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Opinion  by  COLLIER,  C.  (after  stating  the  facts  as 
above).  There  are  very  many  assignments  of  error  in 
this  case;  but,  for  a  proper  determination  of  same,  we 
think  it  necessary  to  consider  only  those  facts  found  and 
the  judgment  rendered,  as  set  out  above. 

The  undisputed  evidence,  the  contract  of  purchase, 
provided  that  the  com  was  bought  subject  to  inspection 
at  Wichita,  and  a  certificate  which  accompanied  the  bill 
of  lading  shows  that  such  inspection  was  made  at  Wich- 
ita, and  that  said  inspection  showed  that  the  com  was  of 
the  grade  contracted  for.  But  the  inspection  provided  by 
the  contract  was  made  at  Wichita,  and  it  was  entirely 
immaterial,  so  far  as  the  liability  of  defendant  is  con- 
cerned, what  the  condition  of  the  com  was  upon  its  ar- 
rival at  Weatherford;  there  being  no  evidence  tending  to 
show  that  any  fraud  was  practiced  at  the  instance  of  de- 
fendant or  otherwise,  as  to  the  inspection  at  Wichita. 

The  trial  court  declared  that  the  contract  was  for  a 
sale  on  inspection  at  Wrchita,  and  we  think  no  other  con- 
clusion was  possible  under  the  evidence.  This  contract  is 
legal,  and  ought  to  be  upheld.  Courts  cannot  make  con- 
tracts for  parties;  they  can  only  construe  them.  A  con- 
tract making  the  decision  of  one  party  conclusive  is  valid 
and  binding.  Williams  v.  Railway,  153  Mo.  487,  54  S.  W. 
689;  Beck  <|  Corbitt  Iron  Co.  v.  HoUbeck,  109  Mo.  App. 
179,  82  S.  W.  1128. 

It  will  thus  be  seen  that  the  parties  agreed  to  submit 
this  question  to  a  decision  of  the  inspector,  appointed  by 
defendant.  His  decision,  under  such  circumstances,  was 
final  and  conclusive,  unless  fraud  be  shown,  and  such 
fraud  must  have  been  participated  in  by  defendant.  In 
other  words,  the  fraud  must  have  been  the  result  of  col* 
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lusion    between    defendant   and    the    inspector    appointed 
by  him. 

In  Gorman  v.  Dallas,  C.  &  S.  W.  Ry.  Co.  (Tex.  Civ. 
App.),  106  S.  W.  930,  it  is  held: 

"Where  a  contract  of  sale  provides  that  the  materials 
shall  be  inspected  by  a  specified  person  at  the  buyer's 
cost,  the  inspector  is  the  agent  of  both  parties,  and  his 
inspection  is  conclusive  on  them,  in  the  absence  of  bad 
faith  therein." 

In  Gratiot  Street  Warehouse  Co.  v.  Wilkinson  et  al., 
94  Mo.  App.  528,  68  S.  W.  581,  it  is  held: 

*^Where  com  is  purchased  as  of  a  certain  grade  and 
quality,  according  to  official  inspection,  at  the  place  of 
shipment,  such  inspection,  in  the  absence  of  anything  to 
impeach  it  as  dishonest  or  collusive,  is  conclusive  as  to 
the  grade  and  quality  shipped  to  the  purchaser." 

In  said  case,  supra,  it  is  further  held : 

"In  an  action  against  a  grain  dealer  for  breach  of 
contract  in  refusing  to  receive  corn  purchased  by  him  of 
a  certain  grade,  according  to  official  inspection  at  the 
place  of  shipment,  the  question  as  to  when  the  title  passed 
is  immaterial,  defendant  being  obliged  to  receive  it,  re- 
gardless of  its  condition  when  it  reached  him,  if  the 
official  inspection  showed  that  it  was  of  the  grade  or- 
dered when  placed  on  the  cars." 

Many  errors  are  assigned  as  to  the  admission  and 
rejection  of  evidence;  but,  under  the  view  we  have  ex- 
pressed, we  deem  it  unnecessary  to  review  same,  es- 
pecially in  view  of  the  fact  that  the  case  was  tried  to 
the  court,  and  upon  the  whole  record  it  appears  that 
the  correct  conclusion  was  reached.  Bronaugh  v.  Pratt^ 
46  Okla.  303,  148  Pac.  1044.  Certainly  there  was  suf- 
ficient evidence  to  support  the  judgment  rendered. 
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The  rule  is  well  established  in  this  jurisdiction  that 
where  a  case  is  tried  to  the  court  without  a  jury,  a  gen- 
eral finding  of  the  court  in  favor  of  one  of  the  parties 
will  be  given  the  same  weight  as  the  verdict  of  a  jury; 
and  if  there  is  evidence  reasonably  tending  to  support 
such  finding,  the  same  will  not  be  disturbed  on  appeal. 
Bretch  Bros.  v.  Winston,  28  Okla.  625,  115  Pac.  795; 
Furstenburg  v.  Brissey,  28  Okla.  591,  115  Pac.  465; 
Edgar  Grain  Co.  v.  Kolp,  48  Okla.  92,  149  Pac.  1096. 

Finding  no  error  in  the  record  requiring  a  reversal 
of  the  cause,  the  judgment  of  the  trial  court  should  be 
affirmed. 

By  the  Court:     It  is  so  ordered. 


LUSE   V.   STEELE. 

No.  4451).     Opinion  Fileil  November  9,  1915. 

(152  Pac.  1074.) 

APPEAL  AND  ERROR_Kight  of  Appeal— Waiver— Compliance  With 
Judgment.  In  a  case  where  judgment  in  two  parts,  considering: 
and  determining  separate  and  distinct  matters,  was  rendered  on 
different  days,  and  the  first  part  was  complied  with  l>y  delivering 
a  deed  pursuant  thereto  befoie  the  renditon  of  the  second  part, 
which  determined  the  only  remaining  question,  on  an  accounting, 
of  the  balance  due  one  of  the  i>arties,  held,  that  compliance  with 
that  part  of  the  judgment  providing  for  the  delivery  of  the  deed 
cannot  be  construed  as  an  admission  by  plaintiff  In  error  that  the 
subsequent  proceedings,  upon  which  the  issue  as  to  the  balance 
due  the  opposing  party  was  determined,  would  be  or  are  coirect, 
or  as  a  waiver  of  errors  occurring  in  such  proceedings,  where  the 
reversal  or  mmlilication  of  the  judgment  could  in  no  manner  de- 
prive defendant  in  error  of  his  status  or  any  right  under  the  con- 
veyance so  delivered  to  which  he  would  otherwise  be  entitled. 
Plaintiff  in  error  could  be  estopiKMl  to  pursue  his  rennnly  by  appeal 
onlv    bv    conduct    inc«»nsistent    with    the    assertion    of   his    right 
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to  have  the  action  of  the  court  upon  the  only  controverted  ques- 
tion in  the  case,  the  matter  of  the  balance  due  his  opponent,  re- 
viewed. 

(Syllabus  by  Bleakmore,   C.) 

Error  from  Superior  Court,  Muskogee  County; 
Farrc^  L.  McCain,  Judge. 

Action  by  C.  L.  Steele  against  0.  P.  Luse,  doing  busi- 
ness under  the  name  of  the  Owl  Drug  Company,  and 
another.  Judgment  for  plaintiff  against  defendant  Luse, 
and  he  brings  error.  Affirmed  in  part,  with  directions  to 
modify. 

Preston  C.  West,  for  plaintiff  in  error. 

O'Hare  &  Davidson,  for  defendant  in  error. 

Opinion  by  BLEAKMORE,  C.  This  action  was  com- 
menced in  the  superior  court  of  Muskogee  county  on 
March  26,  1912,  by  C.  L.  Steele,  against  0.  P.  Luse  and 
J.  F.  Killheffer,  to  rescind  a  sale  of  the  stock  and  fixtures 
contained  in  a  drug  store  in  the  city  of  Muskogee.  The 
parties  will'  be  referred  to  as  they  appeared  in  the  trial 
court. 

By  the  petition  it  was  alleged,  in  substance,  that  on 
May  18,  1911,  the  parties  entered  into  a  written  contract 
for  the  sale  of  said  property,  the  agreed  price  of  the 
fixtures  being  $4,378.05,  the  stock  of  drugs  to  be  invoiced 
and  the  entire  purchase  price  paid  within  ten  days;  that 
the  value  of  the  merchandise  at  the  invoice  price  was 
$3,284.95;  that  it  was  agreed  that  as  a  part  of  said  pur- 
chase price  defendants  were  to  convey  to  the  plaintiff 
certain  lands  situate  in  the  State  of  Missouri  at  the 
agreed  value  of  $6,000,  and  that  $1,000  cash  was  to  be 
paid  at  the  time  of  the  execution  of  the  contract;  that 
defendants   took  possession   of   said   drug   business,   and 
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conducted  the  same  for  some  time  thereafter;  that  they 
failed  to  perform  said  contract,  in  that  they  had  no  title 
to  the  Missouri  land,  and  did  not  convey  the  same  to  the 
plaintiff,  and  refused  to  pay  the  remainder  of  the  pur- 
chase price;  that  defendant  0.  P.  Luse,  from  the  1st  day 
of  June,  1911,  had  been  in  the  possession  of  said  prop- 
erty, and  had  conducted  the  business  under  the  name  of 
the  Owl  Drug  Company,  taking  and  retaining  the  income 
and  profits  thereof.  There  was  prayer  for  a  receiver 
to  take  charge  of  the  property  and  manage  the  business 
pending  determination  of  the  action,  for  rescission  of 
the  contract  of  sale,  possession  of  the  stock  and  fixtures, 
and  an  accounting,  etc. 

A  receiver  was  appointed  at  the  institution  of  the 
action,  but  was  soon  after  discharged  upon  "defendant 
executing  bond.  Service  was  had  only  upon  defendant 
Luse,  who  answered,  alleging: 

"That  said  purchase  money  for  said  drug  store  and 
stock  has  been  paid  by  the  conveyance  to  said  plaintiff 
of  said  lands  in  Missouri  described  in  plaintiff's  petition, 
and  $1,000  in  cash  and  check  paid  to  plaintiff  by  said  J. 
F.  Killheffer,  and  $446.55  in  merchandise,  money  paid 
out  for  plaintiff  and  work  and  labor  done  for  plaintiff 
by  this  defendant,  leaving  a  balance  of  $131.58,  which 
defendant  is  able,  ready,  and  willing  at  all  times  to  pay, 
and  has  offered  at  times  before  this  action  was  brought 
and  here  offers  to  pay  the  plaintiff. 

"That  said  condition  of  payment  within  ten  days 
from  the  execution  of  the  said  contract  has  never  been 
insisted  upon  by  plaintiff,  jior  claim  made  by  plaintiff 
that  said  sale  was  at  an  end  on  that  account. 

"That  on  or  about  May  29,  1911,  an  agreement  was 
made  between  said  J.  F.  Killheffer,  plaintiff,  C.  L.  Steele, 
and  this  defendant,  that  if  this  defendant  would  go  ahead 
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and  complete  the  contract  and  relieve  Killheffer  of  any 
further  responsibility  on  said  contract,  this  defendant  was 
to  have  Killheffer's  entire  interest  in  the  said  contract 
and  the  benefit  of  the  $1,000  that  he  (Killheffer)  had 
heretofore  paid  to  plaintiff,  and  thereafter  this  defendant 
proceeded  to  complete  the  said  contract." 

It  appears  from  the  evidence  that  at  the  inception  of 
the  transactions  involved  plaintiff  was  the  owner  of  the 
drug  store  in  the  city  of  Muskogee.  The  defendant  O. 
P.  Luse  and  one  Killheffer  were  buying  as  partners.  The 
contract  of  sale  provided  for  the  payment  of  $1,000  cash, 
the  conveyance  of  the  Missouri  farm,  and  the  pajnnent 
of  the  remainder  of  the  purchase  price  to  be  ascertained 
by  invoice  of  the  stock  within  ten  days.  Instead  of 
$1,000,  only  $200  in  cash  was  actually  paid  at  the  time 
of  the  execution  of  the  contract,  Killheffer  giving  his 
check  to  the  plaintiff  for  $800.  This  check  was  not  hon- 
ored, and  in  lieu  thereof  Killheffer  executed  his  note  for 
the  same  amount  due  June  1,  1911,  payable  to  a  local 
bank,  which  accepted  the  same  for  collection.  A  few 
days  thereafter  Killheffer  left  the  state,  the  defendaiit 
Luse  remaining  in  charge  and  conducting  the  business. 
The  note  was  not  paid,  although  both  the  plaintiff  and 
defendant  endeavored  to  make  collection  thereof,  Luse 
going  to  the  State  of  Iowa  and  incurring  other  expenses 
in  that  regard.  Defendant  testified  that  Killheffer  re- 
tired from  the  business  by  consent  of  all  parties;  it  being 
mutually  agreed  that  in  consideration  of  his  assumption 
of  the  remaining  obligations  of  the  firm  to  Steele 
he  (Luse)  was  to  be  released  from  liability  for  the  $800 
evidenced  by  the  Killheffer  note,  and  that  his  efforts  to 
collect  the  same  were  put  forth  at  the  instance  and  solely 
for  the  benefit  of  Steele. 
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Plaintiff  contends  that  there  was  no  change  in  the 
terms  of  the  contract,  and  that  defendant's  action  in  at- 
tempting to  collect  the  note  was  prompted  by  his  recog- 
nized liability  for  the  amount  thereof.  When  the  con- 
tract of  sale  was  made  the  Missouri  land  was  owned 
by  the  brother  of  defendant,  w^ho  on  the  18th  day  of  May, 
1911,  executed  a  warranty  deed  conveying  the  same  to 
plaintiff.  This  deed  was  placed  in  a  safe  in  the  drug 
store,  defendant  contending  that  it  was  then  actually  de- 
livered to  the  plaintiff,  and  plaintiff  insisting  that  the  same 
was  never  delivered  to  nor  accepted  by  him. 

After  a  hearing,  on  April  24,  1912,  the  court  deter- 
mined that  plaintiff  was  not  entitled  to  rescission,  and 
adjudged  that  defendant  within  30  days  deliver  to  him  a 
warranty  deed  conveying  marketable  title  to  the  land,  or, 
upon  failure  so  to  do,  that  plaintiff  have  judgment  in  lieu 
thereof  for  the  sum  of  $6,000,  and,  further,  ,that  unless 
the  parties  within  48  hours  agreed  upon  the  balance  due 
plaintiff,  an  accounting  be  had  on  April  30th  ^thereafter 
before  the  court. 

Defendant  delivered  the  conveyance  of  the  land  there- 
tofore executed;  but  there  was  failure  to  agree  upon  the 
balance  due  plaintiff.  Subsequently,  on  May  11th,  the 
court  heard  evidence  and  determined  the  amount  of  the 
balance  due  plaintiff,  as  upon  an  accounting,  and  made 
the  following  findings  of  fact: 

"I  find  the  account  bietween  the  plaintiff  and  the  de- 
fendant in  this  case  to  be  as  follows,  to  wit: 

"The  defendant  should  be  charged  with  the  sum  of 
$1,543.47,  the  said  amount  being  the  amount  due  under 
the  original  contract  of  sale  between  the  parties,  with  in- 
terest at  6  oer  cent  to  this  date. 
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"The  defendant  should  be  charged  with  $700  for  the 
rent  of  the  Missouri  farm  for  the  year  1911. 

"The  plaintiff  should  be  charged  with  the  sum  of 
$309.50,  this  being  the  amount  of  the  account  of  the  Owl 
Drug  Company  against  C.  L.  Steele,  less  the  following 
items,  to  wit: 

••I>e(vnih«»r  *J(>th,  oxikmiscs  to  Ii»\va ^"»(MM) 

IU'cchjIht  20th.   one*   week's   time .'*>5.(M) 

Feluunry  1st.  paid  to  Attorney  S.ntr  1    i:> oO.lMT* 

— these  three  items  of  the  defendant's  account  being  dis- 
allowed. 

Judgment  was  rendered  upon  such  findings  against 
defendant  in  the  sum  of  $1,933.97. 

Plaintiff  argues  that  by  delivering  the  deed  convey- 
ing the  Missouri  land  defendant  complied  with  and  ac- 
cepted benefits  under  the  judgment,  and  is  thereby  es- 
topped to  maintain  this  proceeding  in  error.  We  think 
this  contention  is  without  merit. 

Defendant  in  his  answer  and  at  the  trial  insisted 
that  he  had  already  procured  to  be  executed  and  delivered 
to  plaintiff  the  very  conveyance  ordered  to  be  delivered, 
and  of  which,  pursuant  to  such  judgment,  he  apparently 
made  immediate  delivery.  Even  if  the  adjudications  of 
April  24th  and  May  11th  be  treated  as  a  single  judgment, 
it  is  clear  that  it  was  only  considered  and  determined, 
in  the  first  instance,  that  defendant,  in  part  satisfaction 
of  his  indebtedness  to  plaintiff,  should  deliver  to  him  a 
proper  conveyance  of  the  lands  described,  or,  in  lieu 
thereof,  plaintiff  have  judgment  for  their  stipulated  value, 
and  reserving  for  submission  to  the  court  at  a  future 
time,  should  the  parties  fail  to  agree  thereon,  the  ques- 
tion of  the  amount  then  remaining  due  to  plaintiff,  and 
in   the   second   instance   the   court   found    and   adjudged 
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such   balance.     Such  judgment   determined   distinct   and 
separate  matters,  and  in  this  respect  is  severable. 

Compliance  with  that  part  of  the  judgment  provid- 
ing for  the  delivery  of  the  deed  cannot  be  construed  as 
an  admission  by  defendant  that  the  subsequent  proceed- 
ings, upon  which  the  issue  of  the  balance  due  plaintiff 
was  determined,  would  be  or  were  correct,  or  as  a  waiver 
of  errors  occurring  in  such  proceedings,  operating  to  bar 
his  right  to  have  the  same  reviewed  upon  appeal.  The 
reversal  or  modification  of  the  judgment  which  defendant 
seeks  could  in  no  manner  deprive  plaintiff  of  his  status 
or  any  right  under  the  conveyance  so  delivered  to  which 
he  would  be  otherwise  entitled;  and  defendant  could  be 
estopped  to  pursue  his  remedy  by  appeal  only  by  conduct 
inconsistent  with  the  assertion  of  his  right  to  have  the 
action  of  the  court  upon  the  only  real  issue  in  the  case, 
the  matter  of  the  balance  due  plaintiff,  reviewed.  Embry 
V.  Palmer,  107. U.  S.  3,  2  Sup.  Ct.  25,  27  L.  Ed.  346; 
Reynes  v,  Dumont,  130  U.  S.  354,  0  Sup,  Ct.  486,  32  L. 
Ed.  934;  GilfiUan  v.  McKee,  159  U.  S.  312,  16  Sup.  Ct. 
6,  40  L.  Ed.  161;  Hodges  v.  Smith,  34  Tex.  Civ.  App. 
635,  79  S.  W.  328;  Tyler  v.  Shea,  4  N.  D.  377,  61  N.  W. 
468,  50  Am.  St.  Rep,  660;  Morris^:  v.  Garland,  78  Va. 
215. 

Among  the  numerous  assignments  of  error  urged  by 
defendant  are:  (1)  That  the  court  erred  in  failing  to 
find  that  the  contract  of  sale  was  changed  by  a  new 
agreement  releasing  defendant  from  liability  for  that 'part 
of  the  initial  $1,000  pajmfient  of  the  purchase  price  repre- 
sented by  the  unpaid  note  of  $800;  and  (2)  that  there 
was  no  claim  by  the  plaintiff  in  the  pleading  that  he  was 
entitled  to  the  rental  of  the  Missouri  lands  for  the  year 
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1911,   and  that  there   was   no   evidence   to   support   the 
findings  and  judgment  awarding  plaintiff  $700  therefor. 

As  to  the  first  of  these  contentions,  while  the  testi- 
mony as  to  the  novation  claimed  by  defendant  is  con- 
flicting, yet  the  evidence  is  sufficient  to  sustain  the  court 
in  refusing  to  find  that  there  was  any  change  in  defend- 
ant's obligation  under  the  written  contract  of  sale. 

The  finding  and  judgment  that  defendant  should  be 
charged  with  $700  for  the  rent  of  the  Missouri  farm  for 
the  year  1911  was  erroneous,  in  that  there  was  no  evi- 
dence as  to  the  actual  or  reasonable  rental  value  of  the 
same  for  said  year;  and  the  undisputed  evidence  was  that 
a  conveyance  thereof,  although  not  effective  by  delivery 
and  acceptance,  was  executed  by  the  brother  of  defendant 
to  the  plaintiff  on  May  18,  1911,  and  that  neither  defend- 
ant nor  his  brother  had  collected  or  in  any  manner  re- 
ceived any  rent  or  revenue  therefrom  for  said  year. 

The  judgment  should  be  affirmed,  save  as  to  said 
item  of  $700  charged  against  defendant,  and  the  cause 
remanded,  with  directions  to  the  trial  court  by  proper 
proceeding  to  determine  the  rental  value  of  said  land  for 
the  year  1911,  and  to  modify  said  judgment  to  the  extent 
of  the  difference,  if  any,  between  such  rental  value  and 
said  sum  of  $700. 

The  costs  in  this  court  should  be  taxed  against  the 
parties  equally. 

By  the  CJourt:    It  is  so  ordered. 
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CITIZENS'   STATE   BANK   OF   RAMONA  v.   GRANT. 

No.  4948.     Opinion  Filt-d  November  9,  1915. 

(152  Pac.  1082. ) 

L  BILLS  ^\ND  NOTES— Alteration— Effect.  Prior  to  the  adoption 
<»f  sections  4174.  4175.  Rev.  I^ws  1919,  a  material  alteration  of 
a  note  by  tlie  pav-ee.  without  tlie  consent  of  the  maker,  rendereil 
a  note  void  as  ajrainsf  such  maker,  even  in  the  liands  of  a  bona 
fide  liolder  without  notice  of  sucli  alteration. 

2.  ALTERu4TI0N  OF  LNSTRIMENTS— BiUs  and  Notp»— Material 
Alteration.  An  alteration  in  a  note  whereby  the  name  of  the 
payee  was  changed  from  **S<-ott  K.  Wiinie*'  to  "Scott  E.  W'lnne, 
P;es.."  without  the  consent  of  the  maker,  is  a  material  alteration, 
and  renders  the  note  void  as  to  the  maker. 

3.  SAME.  The  test  as  to  wliether  an  alteration  of  a  note  is  ma- 
terial does  not  depend  uixin  whether  it  increases  or  reduces  the 
makers  liability,  but  whether  the  note  will  have  the  same  oiK?ra- 
tion  and  effect  after  the  alteration  as  it  had  before. 

4.  SAME.  If  the  alte:ation  could  become  material,  and  could  alter 
the  rij;hts,  duties,  and  obliKations  of  the  parties  to  be  charjcwl, 
it  is  in  a  lepil  sense  material. 

(Syllabus  by  Rittenhouse,  C.) 

Error  from   District   Court,   Custer   County; 
James  R.  TolbeH,  Judge. 

Action  by  the  Citizens*  State  Bank  of  Ramona,  Okla., 
a  corporation,  against  L.  B.  Grant.  Judgment  for  de- 
fendant,  and   plaintiff   brings   error.     Affirmed. 

Geo,  T.  Webster,  for  plaintiff  in  error. 

A.  J,  Welch,  for  defendant  in  error. 

Opinion  by  RITTENHOUSE,  C.  This  is  an  action 
to  recover  on  a  note  of  $500,  wherein  it  is  alleged  in  the 
petition  that  on  May  9,  1907,  L.  B.  Grant,  for  a  good  and 
valuable  consideration,  made,  executed,  and  delivered  to 
Scott  E.  Winije  his  promissory  note  in  writing  of  that 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— VOL.  LII.  257 

Opinion  of  the  Court. 

date,  whereby  he  promised  to  pay  to  Scott  E.  Winne  or 
order,  six  months  after  date,  the  sum  of  $500,  with  in- 
terest; that  the  payee,  for  value,  before  maturity,  sold 
and  delivered  the  same  to  the  First  National  Bank  of 
Ramona,  Okla.,  and  in  due  course  sai()  note  was  sold  and 
delivered  to  the  Citizens'  State  Bank,  which  bank  is  the 
plaintiff  in  this  action  and  the  owner  and  holder  there- 
of;  that  on  the  face  of  the  said  note,  and  following  the 
name  of  Scott  E.  Winne,  and  also  following  the  name 
"Scott  E.  Winne"  as  indorsed  on  said  note,  is  the  word 
or  abbreviation  "Pres.,"  which  was  inserted,  following 
the  name  of  the  payee,  after  the  execution  and  delivery 
of  the  note,  and  before  the  same  became  the  property  of 
the  plaintiff,  and  without  the  knowledge  or  consent  of 
defendant ;  that  said  word  or  abbreviation  has  no  mean- 
ing or  significance  in  connection  with  said  note,  nor  in 
any  manner  materially  alters  its  legal  effect.  A  demurrer 
was  sustained  to  this  petition,  and  it  is  conceded  that  the 
only  question  for  determination  is,  Was  the  alteration 
of  the  note  in  question,  by  adding  the  word  or  abbrevia- 
tion "Pres."  after  the  name  of  the  payee,  a  material 
alteration?  The  plaintiff  contends  that  the  note  in  ques- 
tion is  a  negotiable  instrument,  and  that  it  is  an  innocent 
purchaser,  and  that  the  effect  of  the  word  or  abbrevia- 
tion "Pres."  after  the  name  of  the  payee  is  merely  de- 
scriptio  personae,  and  that  therefore  an  alteration  which 
is  merely  'descriptive  of  the  payee  is  not  such  a  material 
alteration  as  would  change  its  legal  effect.  At  the  time 
of  this  alteration,  sections  4174  and  4175,  Rev.  Laws 
1910,  defining  a  material  alteration,  were  not  in  force. 

A  material  alteration  of  a  note  by  the  payee  without 
the  consent  of  the  maker  renders  a  note  void  as  against 
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such  maker,  even  in  the  hands  of  a  bona  fide  holder  with- 
out notice  of  such  alteration.  Commonwealth  National 
Bank  v.  Baughman,  27  Okla.  175,  111  Pac.  332;  Richard- 
son et  al.  V.  Fellner,  9  Okla.  513,  60  Pac.  270;.  Overton  v. 
Mathews  et  al.,  35  Ark.  146,  37  Am.  Rep.  9;  Horn  v. 
Newton  City  Bank^  32  Kan.  518,  4  Pac.  1022;  Daniel 
on  Negotiable  Instruments  (6th  Ed.)  sec.  1387;  German- 
American  Bank  v.  Hennis  et  aX.,  54  Okla.  — ,  153  Pac.  671. 

In  the  case  of  International  Bank  v.  Mtdlen  et  al.,  30 
Okla.  547,  120  Pac.  257,  Ann.  Cas.  191 3C,  180,  it  was  held 
that  an  alteration  in  a  note,  whereby  the  name  of  the 
payee  was  changed  from  International  Bank  to  W.  C. 
Rudisill,  without  the  consent  of  the  maker,  was  a  ma- 
terial alteration,  and  rendered  the  note  void  as  to  the 
maker.  This  rule  is  supported  by  the  great  weight  of 
authority.  Joyce  on  Defenses  to  Commercial  Paper,  158; 
Daniel  on  Negotiable  Instruments  (6th  Ed.)  1387;  Bank 
V.  Baughman,  supra. 

The  test  as  to  whether  an  alteration  of  a  note  is 
material  does  not  depend  upon  whether  it  increases  or 
reduces  the  maker's  liability,  but  whether  the  note  will 
have  the  same  operation  and  effect  after  the  alteration 
as  it  had  before.  If  the  alteration  could  become  ma- 
terial and  could  alter  the  rights,  duties,  and  obligations 
of  the  parties  to  be  charged,  it  is  in  a  legal  sense  material, 
and  this  is  very  forcibly  illustrated  in  the  c^ge  at  bar. 
Here,  the  note  was  made  plain  and  certain  as  to  the 
identity  of  the  payee;  the  contract  was  made  in  view  of 
his  financial  responsibility,  not  the  rinancial  responsibility 
of  a  corporation  of  which  the  payee  was  president;  the 
maker  contracted  with  him  in  his  individual  capacity. 
Afterwards,  an  alteration  was  made  which  would  suggest 
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doubt  or  ambiguity  as  to  the  party  bound  or  the  char- 
acter in  which  he  acted  as  payee.  Under  these  condi- 
tions, parol  evidence  would  be  admissible  in  a  suit  on  the 
note,  for  the  purpose  of  showing  in  what  capacity  he 
acted  as  payee,  whether  as  president  of  a  corporation  or 
in  his  individual  capacity.  In  case  it  were  found  that  the 
note  was  given  to  the  payee  for  and  on  behalf  of  a  cor- 
poration, then  the  name  of  the  payee  would  be  changed. 
The  case  clearly  comes  within  the  rule  which  makes  the 
alteration  material,  where  the  same  alters  the  rights  or 
duties  of  the  parties,  or  the  operation  and  effect  of  the 
instrument. 

The  cause  should  therefore  be  affirmed. 

By  the  Court :     It  is  so  ordered. 


STATE  NATIONAL  BANK  v.  LOWENSTEIN  et  al. 

No.  4ims.     Opinion  Filed  November  9,  1915. 
(155  Pac.  1127.) 

1.  GARNISHMENT— -"Filing"  of  Answer— Date,  Tli-  date  of  tiling 
p;iper><  is  that  up  n  which  they  are  deposited  with  the  proper  e  is- 
to'Jiaii.  and  not  that  up  ni  which  they  are  marked  "Filed."  and  the 
filing  is  the  actnal  delivery  to  the  clerk,  without  rejxard  to  tuiy 
action  thit  he  may  take  thereon. 

2.  PLCIDING— Filinsr  Out  of  Time— Validity.  \Miere  a  pleading 
is  tiled  out  of  time,  without  permission  of  the  court,  or  agi*ee- 
ment  of  oppijsing  counsel,  it  may  be  treated  as  a  nullity,  other- 
wise acts  regulating  the  time  of  pleading  wouhl  \k*  nuiratory. 

3.  GARNISHMENT— Garnishee— Failure  to  Answer— Judgment.    If 

any  garnishee,  having  been  duly  summoned,  shall  fail  to  tile  his 
answer  as  required  by  law,  the  eouit  may  render  judgment 
against  him  for  the  amount  of  the  judgment  which  the  plaintiff 
may  r.'(v>ver  against  the  defemlant  in  the  action,  and  fo    damages 
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and  costs,  tojjether  with  the  cost  of  such  garnLshment.  without 
further  proof  of  the  liability  of  such  garnishee. 

4.  GARNISHMENT  —  Garnishee  Simunons  —  Requisites  —  Service- 
Jurisdiction.  Section  4824,  Rev.  Laws  1910,  provides :  "Upon  the 
filing  of  such  aflidavit  a  garnishee  summons  shall  be  Issued  by  the 
clerk  and  served  upon  the  defendant  ^r  his  attorney  of  record, 
and  each  of  the  garn"shi»es,  in  the  manner  pr ovidtnl  for  sen'ice 
of  summons,  and  shall  be  returned  with  proof  of  service  in  five 
days.  The  garnishee  summons  may  be  served  by  the  sheriff,  or 
any  other  person  not  a  party  to  the  action,  and  shall  be  sub- 
stantially in  the  following  form:     * Court Coimty. 

A.  B.,  Plaintiff,  v.  C.  D..  Defendant,  E.  P.,  Garnishee.  The'State 
of  Oklahoma  to  said  Garnishee :  You  are  hereby  summoned,  pur- 
suant to  the  aflidavit  filed  herein,  as  garnishee  of  the  defendant, 
C.  D.,  and  required  on  or  before  date  of  return  da.r,  to  answer 
according  to  law  whether  you  are  indebted  to,  or  have  in  your 
possession  or  under  your  contiol,  any  property,  real  or  personal, 
belonging  to  such  defendant,  and  file  your  answer  with  the  clerk 
of  this  court:  and  in  case  of  your  failure  so  to  do,  you  will  l)e 
liable  to  fiirther  proceedings  according  to  law.  Of  which  the 
said  defendant  will  also  take  notice.' "  Heid,  that  this  section  of 
the  statute  is  mandatory,  and  a  garnishment  summons  which 
does  not  substantially  conform  to  the  provisions  of  this  statute 
is  void,  and  the  service  thereof  would  give  no  jurisdiction  to  the 
court,  and  iield,  further,  that  a  failure  to  serve  the  garnishee 
summons  upon  the  principal  defendant  would  also  be  fatal  to  the 
jurisdiction  of  the  court. 

(Syllabus  by  Robberts,  C.) 

En-or  from  Superior  Court,  Oklahoma  County; 
Edward  Dewes  Oldfield,  Judge. 

Action  by  Isaac  Lowenstein  against  F.  H.  Wahl,  and 
the  State  National  Bank,  as  garnishee.  Judgment  for 
plaintiff,  and  the  garnishee  brings  error.  Reversed  and 
remanded,  with  directions. 

Wilson  &  Tomerlin  and  E.  E.  Buckholtz,  for  plaintiff 
in  error. 

Stacy  Wells  and  W.  M.' Howenstein,  for  defendants 
in  error. 

Opinion  by  ROBBERTS,  C.  This  case  comes  here 
on  appeal  from  an  order  of  the  superior  court  of  Okla- 
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homa  county  refusing  to  set  aside  a  default  judgment 
against  the  State  National  Bank  as  garnishee. 

For  convenience  herein  we  will  designate  Isaac  Low- 
enstein  as  plaintiff,  F.  H.  Wahl  defendant,  and  the  State 
National  Bank  as  garnishee. 

We  gather  from  the  records  that  in  September,  1912, 
the  plaintiff  commenced  an  action  against  the  defendant 
to  recover  the  sum  of  $300  for  rent.  At  the  commence- 
ment of  the  suit  plaintiff  filed  a  garnishment  affidavit, 
charging  that  the  State  National  Bank  was  indebted  to 
the  defendant,  and  caused  a  garnishment  summons  to  be 
issued  and  served  upon  said  garnishee  requiring  it  to  an- 
swer on  or  before  the  8th  day  of  October,  1912,  but  said 
summons  was  not  served  on  the  defendant.  On  the  8th 
day  of  October,  1912,  George  L.  Cooke,  as  cashier  of  the 
garnishee,  prepared  an  answer  to  said  garnishment  pro- 
ceedings as  follows: 

"In  answer  to  the  garnishee  summons  in  the  within 
entitled  case,  the  State  National  Bank  states  that  it  has 
not,  nor  did  it  have  at  the  time  of  this  summons,  any 
moneys,  funds  or  property  of  any  description  whatever 
to  the  credit  of  or  belonging  to  the  said  F.  H.  Wahl. 
Wherefore  it  asks  for  its  costs  in  this  action.  State  Na- 
tional Bank,  Oklahoma  City,  Okla.  Geo.  L.  Cooke, 
Cashier." 

"Subscribed  and  sworn  to  before  me  this  8th  day  of 
October,   1912. 

,"0.  F.  Gibson,  Notary  Public.     [Seal.] 

"My  commission  expires  May  18,  1913." 

Mr.   Cooke  states  that  he  filed  this  answer  in  the 

office  of  the  clerk  of  the  court  the  same  day  it  was  sworn 

to,  which  was  the  8th  day  of  October,  1912,  the  day  the 

answer  was  due.     It  appears  from  the  filing  mark  on  the 
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back  of  the  answer,  which  is  written  on  an  ordinary 
blank  paper,  that  it  was  filed  on  the  11th  day  of  October, 
1912.  On  the  9th  day  of  October,  the  garnishee  was  ad- 
judged to  be  in  default  for  want  of  an  answer.  The  main 
case  was  tried  to  a  jury  on  the  18th  day  of  December, 
1912,  and  verdict  and  judgment  rendered  for  the  plaintiff 
in  the  sum  of  $200. 

Motion  for  new  trial  was  overruled,  and  the  judg- 
ment against  defendant,  Wahl,  became  final.  On  the  28th 
day  of  December,  after  final  judgment  was  rendered 
against  the  defendant,  the  court  entered  the  following 
order: 

"And  now  on  this  28th  day  of  December,  1912,  the 
court  having  inspected  the  pleadings,  exhibits,  record  and 
files  herein  and  it  appearing  to  the  court  that  the  State 
National  Bank,  a  corporation,  garnishee  in  the  above- 
entitled  action,  was  on  the  11th  day  of  September,  1912, 
duly  served  with  garnishment  summons  pursuant  to  an 
affidavit  and  bond  duly  filed  herein,  in  which  summons 
said  garnishee  was  required  to  answer  on  or  before  the 
8th  day  of  October,  1912,  according  to  law,  whether  it  was 
indebted  to,  or  had  in  its  possession  or  under  its  control 
any  property,  real  or  personal,  belonging  to  the  defendant 
herein ;  and  that  ^  the  said  garnishee  answered  not  but 
wholly  made  default,  aind  on  motion  of  the  plaintiff  on  the 
9th  day  of  October,  1912,  the  court  being  fully  advised 
in  the  premises,  said  garnishee  was  adjudged  in  default 
of  an  answer,  and  it  further  appearing  to  the  court  that 
the  issues  between  the  plaintiff  and  defendant  herein  have 
been  duly  tried  and  verdict  and  judgment  entered  this 
day  against  the  defendant  and  in  favor  of  the  plaintiff 
in  the  sum  of  $200  and  costs,  and  that  the  garnishee 
herein  came  not  but  wholly  made  default;  now  on  further 
motion  of  the  plaintiff,  made  in  open  court,  it  is  con- 
sidered, ordered,  and  adjudged  this  28th  day  of  December, 
1912,  that  the  plaintiff,  Isaac  Lowenstein,  have  and  re- 
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cover  from  the  garnishee,  State  National  Bank,  the  sum 
of  $200,  together  with  the  costs  of  this  action,  for  which 
let  execution  issue." 

Nothing  further  was  done  until  January  20,  1913, 
at  which  time  plaintiff  notified  the  garnishee  of  the  judg- 
ment. On  January  28th,  the  garnishee  filed  its  applica- 
tion, designated  "motion,"  to  vacate  this  judgment. 

The  application  or  motion  is  as  follows: 

"Comes  now  the  State  National  Bank,  garnishee  in 
the  cause  above  entitled  and  moves  the  court  to  make  and 
enter  an  order,  decree  and  judgment  vacating  the  pre- 
vious order,  decree  and  judgment  made  and  entered  in 
liiis  cause,  wherein  a  judgment  was  rendered  in  favor  of 
the  above-named  plaintiff  and  against  this  movant  as 
garnishee  in  said  cause  for  the  sum  of  two  hundred  dol- 
lars ($200.00),  and  for  cause  thereof  states  to  the  court: 

"First.  That  on  and  prior  to  the  11th  day  of  Sep- 
tember, 1912,  the  said  State  National  Bank,  garnishee 
herein,  was  served  with  summons  in  garnishment  in  the 
above-entitled  cause  commanding  it  to  answer  as  gar- 
nishee in  said  action;  that  at  said  time  and  at  all  times 
since  said  date  up  to  and  including  the  8th  day  of  Oc- 
tober, 1912,  and  up  to  and  until  the  11th  day  of  October, 
1912,  inclusive,  the  garnishee  had  no  funds  or  moneys, 
properties,  assets,  credits  or  property  either  real  or  per- 
sonal of  any  kind  or  character  in  which  the  said  defendant 
had  claimed  or  asserted  any  interest. 

"Second.  That  by  the  summons  in  garnishment  in 
said  cause  garnishee  was  directed  to  file  its  written 
answer  in  said  cause  on  or  before  the  8th  day  of  October, 
1912;  that  on  the  8th  day  of  October,  1912,  -George  L. 
Cooke,  as  cashier  of  said  garnishee,  State  National  Bank, 
did  make,  prepare  and  caused  to  be  delivered  to  the  clerk 
of  tiie  Superior  Court  of  Oklahoma  County,  Okla.,  the 
certain  answer  of  said  State  National  Bank  as  garnishee, 
in  writing,  by  the  written  terms  of  which  the  said  State 
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National  Bank  denied  that  it  had  any  property  of  any 
kind  or  character,  real  or  personal,  money,  effects,  credits, 
or  assets  belonging  to  the  said  defendant  or  in  which  he 
claimed  or  asserted  any  interest  whatsoever,  and  that  said 
Geo.  L.  Cooke  acted  for  and  on  behalf  of  said  garnishee. 
State  National  Bank,  and  delivered  such  answer  so  sworn 
to,  to  the'  clerk  of  said  court  on  the  8th  day  of  October, 
1912;  that  by  mistake,  neglect  and  omission,  said  clerk 
did  not  file  same  until  a  day  later  than  October  8,  1912, 
and  neglected  to  file  same  until  the  11th  day  of  October, 
1912;  that  said  plaintiff  took  a  default  judgment  against 
this  garnishee  in  said  cause  on  account  of  its  failure  to 
answer  on  October  9,  1912,  and  also  took  judgment 
against  this  garnishee  on  December  28,  1912,  notwith- 
standing the  fact  that  said  garnishment  answer  had  been 
delivered  by  said  bank  to  the  clerk  for  the  purpose  of 
being  filed;  that  except  for  the  mistake,  neglect,  and 
omission  of  the  clerk  in  failing  to  file  said  answer  in 
garnishment  the  date  it  was  delivered  to  him  at  his  office 
for  filing,  said  garnishee  would  not  have  been  in  default 
of  answer  in  said  cause  as  garnishee. 

"That  this  motion  to  vacate  said  judgment  is  filed 
under  and  by  virtue  of  subdivision  3,  section .  4760,  and 
section  4761,  of  Wilson's  Statutes  of  the  State  of  Okla- 
homa. 

"Wherefore,  garnishee  prays  the  court  that  said  judg- 
ment be  vacated,  set  aside,  and  held  for  naught,  and  that 
it  go  hence  with  its  costs  and  expense  on  its  behalf. 

"State  National  Bank, 

"By  Wilson  &  Tomerlin,  Its  Attorneys:' 

"State  of  Oklahoma,  Oklahoma  County,  ss  : 

"George  L.  Cooke,  of  lawful  age,  being  first  duly 
sworn  on  his  oath  states  that  he  is  the  cashier  of  the 
State  National  Bank,  the  garnishee  in  the  above  proceed- 
ing named,  and  for  and  on  behalf  of  said  corporation 
makes  this  affidavit  that  he  has  read  over  the  within  and 
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foregoing  motion  to  vacate  the  judgment  and  that  the 
facts  and  statements  therein  contained  are  true. 

"Geo.  L.  Cooke. 

"Subscribed  and  sworn  to  before  me  this  the  28th 
day  of  January,  A.  D.  1913. 

"[Seal.]  Henry  Elliott,  Notary  Public:' 

It  will  be  noticed  that  the  application  states  that  it 
is  brought  under  subdivision  3  of  sections  4760  and  4761 
of  Wilson's  Statutes  (sections  5267  and  5268,  Harris-Day 
Code).  The  motion  is  duly  verified  and  "prays  the  court 
that  said  judgment  be  vacated,  set  aside,  and  held  for 
naught,  and  that  it  (garnishee)  go  hence  with  its  costs." 

Notice  of  the  hearing  of  this  application  to  vacate 
was  served  on  counsel  for  plaintiff,  and  at  the  time  set  for 
hearing  the  plaintiff  and  garnishee  and  their  attorneys 
appeared.  Witnesses  were  sworn  and  examined  in  be- 
half of  both  parties. 

The  answer  of  the  garnishee  shows  that  it  was  veri- 
fied on  the  8th  day  of  October,  1912,  which  was  the  day 
named  in  the  summons  for  the  answer  of  the  garnishee  to 
be  filed.  The  cashier  of  the  garnishee  testified  that  he 
filed  the  answer  with  the  clerk  of  the  court  on  that  day. 
At  times  he  did  not  seem  to  be  certain  as  to  the  date  he 
filed  the  answer,  but  swore  positively  that  he  filed  it  on 
the  day  it  was  sworn  to. 

The  clerk  of  the  court  would  not  say  that  the  filing 
mark  on  the  answer  stated  the  correct  date  on  which  it 
was  filed,  but  did  say  he  had  some  recollection  that  there 
was  something  wrong  with  it — could  not  say  what  it  was. 
It  would  naturally  appear  to  the  writer  hereof  that  about 
the  only  thing  that  could  be  wrong  with  a  filing  mark 
would  be  that  it  did  not  state  the  correct  date  of  the 
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filing.  There  is  no  evidence  tending  to  contradict  the 
statements  of  the  cashier  of  garnishee  and  clerk  of  the 
court,  except  the  date  shown  by  the  filing  mark. 

It  will  be  remembered  that  the  answer  of  the  gar- 
nishee was  on  file  at  the  time  judgment  was  finally  ren- 
dered against  defendant  and  also  against  the  garnishee. 
No  proof  was  offered  by  the  plaintiff  tending  to  show  that 
the  garnishee  was  indebted  in  any  way  or  manner  to  the 
plaintiff. 

On  the  trial  of  the  motion  to  vacate,  it  was  conclusively 
shown  that  the  bank  was  not  indebted  to  the  defendant 
at  the  time  the  summons  in  garnishment  was  served,  nor 
at  any  time  thereafter.  The  motion  to  vacate  the  judg- 
ment against  the  garnishee  was  overruled  by  the  court, 
exceptions  saved,  and  garnishee  brings  error. 

Counsel  for  garnishee,  plaintiff  in  error,  submit  the 
following  assignments  or  reasons  why  the  judgment  of 
the  lower  court  should  be  reversed  and  the  judgment 
against  the  garnishee  vacated  and  set  aside:  (1)  The 
date  of  filing  papers, is  that  upon  which  they  are  actually 
delivered  to  the  proper  custodian,  and  not  necessarily  the 
date  of  the  filing  mark.  (2)  The  answer  of  the  garnishee 
serves  the  double  purpose  of  a  pleading,  and  as  to  the 
pleader,  also  of  proof  of  the  case.  (3)  The  judgment  agains^ 
the  garnishee  is  void  because  of  failure  to  serve  the  gar- 
nishee summons  on  the  defendant.  (4)  The  court  erred  in 
rendering  judgment  against  the  garnishee  without  proof 
of  its  indebtedness  to  the  defendant. 

The  first  contention,  that  the  date  of  the  filing  mark 
in  such  a  paper  is  not  conclusive,  and  that  the  actual 
date  of  the  delivery  of  the  instrument  to  the  proper  cus- 
todian controls,  and  that  such  delivery  may  be  shown  by 
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parol  evidence  contradicting  the  filing  mark,  is  too  well 
settled  to  require  citation  of  authorities.  This  court 
says  in  Covington  v.  Fisher,  22  Okla.  207,  97  Pac.  615: 

"A  mortgage  is  filed,  within  the  meaning  of  the 
statute,  when  it  is  delivered  to  the  proper  officer,  and  by 
him  received  for  the  purpose  of  being  recorded." 

The  second  assignment,  that  the  answer  of  the  gar- 
nishee should  be  considered  prima  facte  proof  of  the  facts 
stated  therein,  is  not  controlling  herein,  for  the  reason 
that  the  contention  of  plaintiff  is  not  directed  to  the  con- 
tents or  effect  of  the  answer,  but  to  the  fact  that  it  was 
not  filed,  or  in  other  words,  that  there  was  no  answer 
at  all. 

As  we  look  at  it,  if  the  answer  was  filed  within  the 
time  required  in  the  notice,  the  action  of  the  court  in 
rendering  judgment  against  the  garnishee  in  the  face  of 
the  answer,  without  a  hearing,  would  be  error;  but  if  the 
answer  was  not  actually  filed  with  the  clerk  until  the  11th 
day  of  October,  and  then  without  consent  of  the  court  or 
opposing  counsel,  it  would  be  a  nullity,  and  the  case  would 
stand  as  if  no  answer  had  been  filed.  We  believe  the 
correct  rule  is  laid  down  in  21  PI.  &  Pr.  709,  as  follows: 

"Whefe  a  pleading  is  filed  out  of  time,  even  though 
notice  is  given  to  the  adverse  party  of  the  time  of  filing 
it,  it  may  be  treated  as  a  nullity,  otherwise  acts  regulating 
the  time  of  pleading  would  be  nugatory." 

Also  by  the  Supreme  Court  of  Kansas,  in  Luke  v. 
Johnnycake,  9  Kan.  511,  wherein  it  is  said : 

"An  amended  answer  filed  out  of  time,  without  leave 
of  court  or  judge,  and  without  consent  of  the  plaintiff, 
may  be  treated  as  a  nullity  by  the  court  and  counsel." 

In  Hopkins  v.  Cothran,  17  Kan.  175,  it  is  said: 
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"The  default  of  the  defendants  for  failing  to  answer 
the  complaint  within  the  time  allowed  by  law  for  answer- 
ing, was  properly  entered.  The  filing  of  an  answer  after 
the  default  had  been  entered  did  not  affect  the  default. 
The  motion  to  set  aside  said  default  was  properly  denied, 
no  ground  appearing  for  setting  said  default  aside.  Judg- 
ment affirmed." 

Section  4829,  Rev.  Laws  1910,  is  as  follows : 

"Failure  op  Garnishee  to  Answer.  If  any  gar- 
nishee, having  been  duly  summoned,  shall  fail  to  file  his 
affidavit  as  required  in  the  preceding  sections,  the  court 
may  render  judgment  against  him  for  the  amount  of  the 
judgment  which  the  plaintiff  shall  recover  against  the 
defendant  in  the  action  and  for  damages  and  costs,  to- 
gether with  the  costs  of  such  garnishment." 

The  foregoing,  with  many  other  authorities,  seem  to 
settle  the  proposition  that  a  pleading,  which  would  in- 
clude the  answer  of  a  garnishee,  filed  out  of  time  without 
the  consent  of  the  court,  and  without  agreement  of  counsel, 
is  a  nullity. 

This  brings  us  to  the  third  assignment  of  the  gar- 
nishee, which  is  that  the  judgment  against  the  garnishee 
is  void  because  of  failure  to  serve  the  garnishee  summons 
upon  the  principal  defendant,  Wahl. 

The  summons  and  return  of  the  officer  serving  the 
same,  with  all  indorsements  thereon,  are  as  follows : 
"State  of  Oklahoma,  County  of  Oklahoma — ss : 
"In  the  Superior  Court  of  Oklahoma  County,  State  of 

Oklahoma. 
"Isaac  Lowenstein,  Plaintiff,  v.  F.  H.  Wahl,  Defendant, 
State  National  Bank,  Garnishee. 

"Garnishee  Summons. 
"State  of  Oklahoma  to  said  garnishee : 

"You  are  hereby  summoned,  pursuant  to  the  affidavit 
filed  herein,  as  garnishee  of  the  defendant,  F.  H.  Wahl, 
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and  required  on  or  before  the  8th  day  of  October,  1912, 
to  answer  according  to  law,  whether  you  are  indebted  to, 
or  have  in  your  possession  or  under  your  control  any 
property,  real  or  personal,  belonging  to  such  defendant, 
and  filfe  a  copy  of  your  answer  with  the  clerk  of  this 
court;  and  in  case  of  your  failure  so  to  do  you  will  be 
liable  to  further  proceedings,  according  to  law.  Of  which 
said  defendant  will  also  take  notice. 

"James  Beaty, 
''Clerk  of  the  Superior  Court  of 
Oklahoma  County,  Okla. 

[Seal]  "By  W.  E.  Vance,  Deputy.'' 

"Sheriff's  Return. 

"I  received  the  garnishee  summons  on  Sept.  11th, 
1912,  and  executed  the  same  in  my  county  by  serving  a 
true  copy  of  this  summons  on  the  State  National  Bank  by 
delivering  a  true  copy  of  this  garnishee  summons  to  (Jeo. 
L.  Cooke,. in  person  on  Sept.  11,  1912,  at  8:58  A.  M.,  he 
being  cashier  of  the  State  National  Bank — ^the  Chairman 
of  the  Board  of  Directors,  President  or  Vice  President 
not  being  present  at  the  time  of  service. 

"Jack  Spain,  Sheriff. 

"By  E.  L.  Stout,  Deputy." 
Indorsements  : 

"No.  2595.  Garnishee  Summons.  Lowenstein,  Plain- 
tiff, V.  Wohl,  Defendant,  and  State  Nat'l.  Bank.  Issued 
9/11/12.     Returnable  9/15/12.     Answer  due  10/8/12. 

"Filed  in  the  superior  court  of  Oklahoma  County, 
Okla.,  Sept.  11,  1912.  James  Beaty,  Clerk,  by  Leo.  Shil- 
ling, Deputy. 

"Sheriff's  Fees:  Serving  summons,  first  person..$  .50 
1  copy  of  summons 25 


.75 
"Jack  Spain,  Sheriff. 
'By  E.  L.  Stout,  Depviv^ 
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The  return  shows  that  the  principal  defendant  was 
not  served,  and  there  is  no  showing  in  the  record  that  he 
appeared  in  the  garnishment  proceedings.  We  here  call 
attention  to  the  fact  that  the  last  clause  in  the  summons 
is  as  follows: 

"Of  which  said  defendant  will  also  take  notice." 

Section  4824,  Rev.  Laws  1910,  which  was  in  force  at 
the  time,  is  as  follows : 

"Upon  the  filing  of  such  affidavit  a  garnishee  sum- 
mons shall  be  issued  by  the  clerk  and  served  upon  the 
defendant  or  his  attorney  of  record,  and  each  of  the  gar- 
nishees, in  the  manner  provided  for  service  of  summons, 
and  shall  be  returned  with  proof  of  service  in  five  days. 
The  garnishee  summons  may  be  served  by  the  sheriff,  or 
any  other  person  not  a  party  to  the  action,  and  shall  be 
substantially  in  the  following  form: 

"' Court,   County.     A.   B.,    Plaintiff,    v. 

C.  D.,  Defendant,  E.  F.  Garnishee.  The  State  of  Okla- 
homa to  Said  Garnishee:  You  are  hereby  summoned, 
pursuant  to  the  affidavit  filed  herein,  as  garnishee  of  the 
defendant,  C.  D.,  and  required  on  or  before  date  of  return 
day,  to  answer  according  to  law  whether  you  are  indebted 
to,  or  have  in  your  possession  or  under  your  control,  any 
property,  real  or  personal,  belonging  to  such  defendant, 
and  file  your  answer  with  the  derk  of  this  court;  and  in 
case  of  your  failure  so  to  do  you  will  be  liable  to  further 
proceedings  according  to  law.  Of  which  the  said  defend- 
ant will  also  take  notice. 


"  'Clerk  of  the  District  Court:  " 
It  will  be  seen  that  the  law-making  power,  not  only 
provided  that  the  summons  should  be  served  upon  defend- 
ant or  his  attorney,  but  went  so  far  as  to  adopt  a  form, 
and  required  that  the  summons  shall  be  substantially  of 
that  form,  and  in  the  form  so  provided  is  further,  if  not 
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positive,  proof  of  the  fact  that  it  was  intended  that  the 
summons  in  garnishment  should  be  served  on  the  prin- 
cipal defendant,  wherein  it  states: 

"Of  which  the  said  defendant  will  also  take  notice." 

It  is  plain  from  the  language  of  the  statute  that  .this 
provision  for  service  of  a  garnishment  summons  is  man- 
datory, and  without  full  compliance  therewith  the  court 
would  have  no  jurisdiction  of  the  case.  The  Territorial 
Supreme  Court,  in  Phoenix  Bridge  Co.  v.  Street,  9  Okla. 
422,  60  Pac.  221,  had  under  consideration  the  same  ques- 
tion, and  in  the  fourth  and  fifth  paragraphs  of  the  syllabus 
we  find  this  language: 

"4.  A  garnishee  summons  which  does  not  substan- 
tially conform  to  the  statutory  form,  and  which  omits 
some  of  the  material  recitals  or  requirements,  is  void,  and 
an  appearance  and  answer  by  the  garnishee  will  not  waive 
such  defects." 

"5.  A  judgment  rendered  against  a  garnishee  who 
has  answered  to  a  void  garnishee  summons  in  an  action 
against  a  nonresident,  who  has  not  been  personally  served 
or  appeared,  is  void,  and  should  be  set  aside  on  motion." 

After  setting  out  a  copy  of  the  summons  and  return 
of  the  officer,  which,  as  in  this  case,  shows  that  no  service 
was  had  upon  the  principal  defendant,  Chief  Justice  Bur- 
ford,  speaking  for  the  court,  says : 

"This  writ  is  not  addressed  to  the  garnishee,  does  not 
give  the  title  of  the  cause  in  which  it  is  issued,  does  not 
notify  the  garnishee  that  he  is  required  to  appear  and 
answer  on  or  before  the  return  day,  according  to  law,  does 
not  direct  him  to  file  •a  copy  of  his  answer  with  the  clerk, 
and  does  not  purport  to  be  a  notice  to  the  defendant  as 
required  in  the  statutory  form.  But  on  the  contrary,  it 
requires  the  garnishee  to  appear  in  court  on  a  day  cer- 
tain, to  answer  such  questions  as  may  be  put  to  him,  and 
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fixes  the  day  for  his  appearance  on  the  14th  day  of  the 
February  term  of  said  court,  commencing  on  the  1st  day 
of  January,  .1899. 

"Were  these  defects  and  irregularities  sufficient  to 
defeat  the  jurisdiction  of  the  court? 

"The  rendering  of  judgment  against  garnishee  is  de- 
pendent upon  the  court  having  obtained  jurisdiction  over 
the  garnishee,  and  the  fund  in  his  possession,  both  for  the 
purpose  of  condemning  the  fund  in  the  possession  of  the 
garnishee  and  for  rendering  a  judgment  in  rem  to  that 
amount  against  the  principal  defendant.  Where  the  prin- 
cipal defendant  is  not  personally  before  the  court,  and  no 
service  has  been  had  upon  him  except  notice  by  publica- 
tion, the  court  cannot  proceed  to  render  a  judgment  in 
rem  until  it  has  obtained  jurisdiction  of  the  garnishee, 
and  the  fund  in  his  possession;  and  such  jurisdiction  must 
be  obtained  by  a  substantial  compliance  with  the  statutory 
requirements. 

"In  this  case  the  record  shows  that  after  the  .so-called 
summons  was  served  on  the  rramishee,  it  filed  its  answer 
in  which  it  admitted  its  indebtedness  to  the  principal  de- 
fendant in  the  sum  for  which  judgment  was  afterwards 
rendered.  The  garnishee  thus  voluntarily  appeared  and 
submitted  itself  to  the  jurisdiction  of  the  court,  and  by  its 
action  waived  all  irregularities  and  defects  in  the  sum- 
mons of  service,  but  how  far  did  this  appearance  affect 
the  rights  of  the  principal  defendant? 

"In  Shinn  on  Attachment,  sec.  610,  it  is  said:  'The 
voluntary  appearance  and  answer  of  the  jramishee  will, 
however,  waive  all  clerical  errors  or  other  irregularities 
in  the  writ,  and  return,  and  all  mere  insufficiencies  in  the 
manner  in  which  he  is  brousfht  into  court.' 

"Again,  in  section  646,  the  same  author  states  the 
rule  thus:  'As  hereinbefore  stated,  the  appearance  and 
answer  of  the  garnishee  cannot  give  the  court  jurisdiction, 
because  jurisdiction  must  be  obtained  by  the  service  pre- 
scribed by  the  statute;  but  where  jurisdiction  has  been 
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acquired  over  the  subject-matter  of  the  garnishment  by 
a  substantial  compliance  with  the  requirements  of  the 
statute,  then  an  appearance  and  answer  by  the  garnishee 
will  waive  any  informalities  or  irregularities  in  the  pro- 
ceedings which  are  not  in  themselves  jurisdictional.' 

"Mr.  Chief  Justice  Ryan,  in  Steen  v.  Norton,  45  Wis. 
417,  said:  *But  this  right  a  garnishee,  as  such,  has  not. 
He  cannot  voluntarily  appear  and  substitute  his  creditor's 
creditor  for  his  own,  because  that  goes  to  jurisdiction  of 
the  subject,  not  to  jurisdiction  of  the  person.' 

"The  same  rule  is  laid  down  in  Wells  v.  Am,  Ex,  Co., 
55  Wis.  24  [11  N.  W.  537,  12  N.  W.  441,  42  Am.  Rep. 
695]  ;  Hebel  v,  Amazon  Ins.  Co.,  33  Mich.  400,  and  Elder 
V.  Hasche  et  cU.,  67  Wis.  653  [31  N.  W.  57],  and  Shinn  on 
Attachment,  sees.  605  and  606. 

"The  defects  in  the  garnishee  summons  we  regard  as 
more 'than  defects  of  form,  or  mere  irregularities  or  cler- 
ical errors.  They  go  to  substance  and  render  the  writ 
void.  The  summons  being  void,  no  jurisdiction  was  ac- 
quired over  the  garnishee,  and  the  garnishee  could  not 
confer  jurisdiction  by  an  appearance  and  answer. 

"There  are  some  authorities  which  hold  to  the  doc- 
trine, that  a  principal  defendant  cannot  object  to  the  jur- 
isdiction of  the  court  over  the  garnishee  after  appearance, 
but  so  far  as  we  have  examined,  the  cases  holding  this 
doctrine  are  not  in  conflict  with  our  views  herein. 

"In  the  latter  class  of  cases  the  court  had  personal 
service  on  the  principal  defendant,  or  he  had  personally 
appeared.  The  rule  would  necessarily  be  different  in  that 
class  of  cases  from  the  one  at  bar." 

That  case  is  conclusive  of  the  fact  that  for  failure  to 
obtain  service  upon  the  principal  defendant,  the  court 
had  no  jurisdiction  of  the  garnishment  proceedings.  With- 
out jurisdiction  of  the  principal  defendant,  the  court 
could  not  obtain  jurisdiction  of  his  funds  or  property. 
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if  any,  in  the  hands  of  the  garnishee.  The  owner  of  the 
property  sought  to  be  subjected  to  the  payment  of  his 
debts  was  entitled  to  his'  day  in  court,  to  show  if  he 
could,  and  so  desired,  that  the  property  or  funds  in  the 
hands  of  the  garnishee  were  exempt,  or  for  some  other 
reason  not  subject  to  execution,  or  to  make  any  other 
defense  or  claim  he  might  have.  This  opportunity  he  did 
not  have  in  this  case. 

The  form  of  the  motion  and  the  time  and  manner  in 
which  it  was  presented  are  immaterial.  The  statute  pro- 
vides that: 

"A  void  judgment  may  be  vacated  at  any  time,  on 
motion  of  the  party  or  any  person  affected  thereby." 

For  the  foregoing  reasons,  this  case  should  be  re- 
versed and  remanded  to  the  superior  court  of  Oklahoma 
county,  with  directions  that  the  judgment  against  the 
State  National  Bank  be  set  aside  and  vacated  for  want  of 
jurisdiction. 

By  the  Court:     It  is  so  ordered. 


JOHNSON  V.  MOORE. 

No.  5047.    Opinion  Filed  November  9,  1915. 

(152  Pac.  1073.) 

WITNESSES— In^ieacliiiient— Mode  of  Impeaefament.  An  official 
court  stenographer,  who  has  correctly  taken  the  testimony  of  a 
witness  at  a  former  trial,  may  read  his  notes  of  such  testimony 
to  the  jury  at  a  subsequent  trial,  to  show  that  a  witness  testi- 
fied differently,  when  the  proper  foundation  has  been  laid,  and  it 
is  not  necessary  that  he  make  a  transcript  of  ^uch  notes. 

SAME.  Where  a  witness  is  asked  if,  at  a  former  trial  of  the 
same  case,  he  did  not  testify  differently  from  his  testimony  given 
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in  the  case  on  trial,  the  introduction  of  the  inconsistent  evi- 
dence is  not  precluded  by  his  answering  that  lie  does  not  remem- 
ber what  he  testified  to  on  the  former  trial,  because  the  material 
question  is  whether  he  has  made  inconsistent  statements,  and  not 
whether  he  remembers  his  former  evidence. 

(Syllabus  by  Devereux,  C.) 

Error  from  District  Court,  Noble  County; 
W.  M.  Bowles,  Judge. 

Action  by  S.  A.  Moore  against  Petty  Johnson.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.  Reversed 
and  remanded. 

This  was  an  action  on  two  promissory  notes,  and 
also  to  foreclose  a  chattel  mortgage  given  to  secure  the 
same.  It  appears  that  there  had  been  a  former  trial  of 
the  same  case,  in  which  the  plaintiff  testified  as  a  witness 
in  his  own  behalf,  and  on  the  trial  of  this  case  the  de- 
fendant offered  to  prove  by  the  notes  of  the  official  sten- 
ographer that  the  plaintiff  had  given  a  different  account 
of  the  transaction  when  he  testified  at  the  former  trial. 
The  case-made  shows  the  following: 

"Mr.  Johnson:  I  offer  the  notes  of  the  stenographer 
of  the  evidence  of  Dr.  S.  A.  Moore,  at  the  last  trial, 
wherein  he  testified  that  he  gave  two  separate  checks  to 
Petty  Johnson  payable  to  Howendobler,  one  of  them  being 
for  fifty-six  dollars  and  the  other  for  forty  some  odd  dol- 
lars. Mr.  Cress:  I  object  to  that  as  incompetent,  irrele- 
vant, and  immaterial.  The  Court:  If  the  notes  are  here, 
I  will  let  him  show  that.  Mr.  Johnson:  That  is  what  I 
want  to  show  exactly.  Mr.  Cress:  That  it  is  assuming 
that  it  is  true.  Mr.  Johnson:  If  this  is  not  there,  you 
can't  be  hurt.  The  Court:  No  objection  sustained.  Mr. 
Johnson :  We  except  to  that.  We  offer  the  notes  further 
to  show — ^that  is,  the  notes  of  the  evidence  of  Dr.  S.  A. 
Moore — ^to  show  and  for  the  purpose  of  contradicting  his 
evidence  in  the  present  trial  wherein  he  testified  that  he 
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emphatically  refused  to  surrender  that  team  and  harness 
to  Petty  Johnson  after  taking  it  by  main  force  in  the 
alley  back  of  Woodruffs'.  The  Court:  Objection  is  sus- 
tained (exception)  and  exception  allowed.  Mr.  Johnson: 
Will  the  rourt  grant  me  seven  minutes  (until  noon)  so 
thai  I  can  liave  these  notes  transcribed,  if  that  is  what 
the  court  wants,  that  they  should  be  transcribed?  The 
Court:  No,  sir;  you  have  had  six  months  to  get  ready  to 
try  this  case.  Mr.  Johnson:  Yes,  and  I  think  the  notes 
are  good  evidence.  The  Court:  My  stenographer  is 
here —  Mr.  Johnson :  If  I  am  not  mistaken  about  it,  it 
is  only  an  honest  mistake.  The  Court :  My  stenographer 
is  here,  and  you  can  see  him  at  any  time  you  want  to. 
If  you  haven't  asked  him  to  look  the  matter  up  for  you, 
I  can't  take  the  time  now  to  go  through  with  that.  Mr. 
Johnson:  I  would  like  to  use  him  as  a  witness  and  let 
him  read  the  notes.  The  Court :  No,  we  haven't  time  for 
that,  the  specific  question  was  not  called  to  the  attention 
of  the  witness.  He  said  he  didn't  remember  about  it, 
there  is  no  contradiction  about  it  in  this  case.  (Excep- 
tion.)    And  exception  allowed." 

There  was  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  brings  the  case  to  this  court  by  petition 
in  error  and  case-made. 

H.  A.  Johnson,  for  plaintiff  in  error. 

P.  W.  Cress,  for  defendant  in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above) .  There  was  error  in  excluding  the  testimony  of 
the  stenographer.  In  Wilmoth  v.  Wheaton,  81  Kan.  29, 
105  Pac.  39,  it  is  said: 

"To  reproduce  the  evidence  of  a  witness  deceased  or 
absent  from  the  jurisdiction  of  the  court  who  has  testified 
to  the  fact  in  issue  on  a  former  trial,  it  is  not  error  to 
permit  the  court  stenographer  to  translate  and  read  his 
^stenographic  notes  of  such  evidence  in  the  hearing  of  the 
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jury,  instead  of  requiring  that  the  notes  be  transcribed 
and  certified.*' 

And  see  Hannan  v.  Territory,  15  Okla.  147,  79 
Pac.  765. 

If  this  is  taken  as  impeaching  evidence,  the  reason 
given  by  the  court  for  excluding  it  is  unsound,  for  the 
witness  had  been  asked  if  he  did  not  testify  to  certain 
facts  at  the  former  trial  inconsistent  with  his  testimony 
at  the  instant  trial,  and  his  answer  was,  as  given  by  the 
court  in  excluding  the  evidence,  that  he  did  not  rem^n^ 
ber.  In  1  Greenleaf  on  Evidence  (16th  Ed.)  sec.  462,  it 
is  said: 

"But  it  must  be  remembered  that^e  substantial 
statement  to  be  confronted  by  the  inconsistent  statement 
is  by  hjriKrthesig  something  said  before  the  inquiry  is  made 
of  him,  and  independently  of  his  answer  to  it.  Conse- 
quently, it  is  immaterial  that  he  answers  that  he  does  not 
remember  whether  he  made  the  inconsistent  stateipent; 
e.  g.,  if  he  has  testified  that  A.  was  at  X.,  a  prior  state- 
ment that  A.  was  at  Y.  is  none  the  less  inconsistent,  even 
though  he  answers  on  inquiry  that  he  does  not  remember 
saying  so;  the  inquiry  is  made  merely  for  fairness  sake, 
and  not  to  secure  an  answer  that  would  be  contradictory." 

And  see,  to  the  same  effect,  2  Wigmore  on  Evidence, 
sec.  1037;  Crowley  v.  Page,  7  Car.  &  P.  (Eng.  Common 
Law)  789,  where  it  is  said  that,  if  the  rule  were  not  so, 
it  would  be  impossible  to  contradict  a  witness  who  said 
that  he  could  not  remember. 

We  therefore  recommend  that  the  judgment  be  re- 
,  versed,  and  the  cause  remanded,  with  instructions  to  grant 
a  new  trial. 

By  the  Court:     It  is  so  ordered. 
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CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  MAILES. 

No.  5118.    Opinion  Filed  Nov«nl)er  9,  1915. 
(152  Pac.  1131.) 

h        CARRIERS— Injury     to     Pafl0enger--Eviileiice--Variaiiee.    The 

conductor  upon  defendant's  train  took  possession  of  plaintiff's  suit 
case  and  (-(ni.ent.s  upon  her  refusal i  to  pay  the  fare  demanded 
for  a  child  of  plaintiff's  sister,  she  being  present  also  and  a 
passenger  in  the  same  coach.  The  plaintiff,  in  her  action  for 
special  damage,  pleaded  that  the  said  conductor  used  insulting 
language  to  plaintiff,  and  accused  her  of  trying  to  defraud  the 
railway  company  at  the  time  he  took  possession  of  the  suit  case 
and  contents,  which  caused  her  shame  and  humiliation, 
and  also  Aused  her  to  suffer  mental  anguish,  imin,  and 
sickness,  at  the  trial,  she  failed  to  prove  that  the  conductor 
used  any  insulting  language,  but  was  permitted  to  testify  that, 
on  account  of  being  deprived  of  some  medicine  in  the  suit  case, 
which  she  was  taking  for  her  health,  she  became  sick  and  was 
fined  to  her  lied  for  four  weeks.    Held,  eiror. 

2.  CARRIERS— Issues— Varianee.    The  ev-idence  must  be  confined 
•  to  the  issues  raised  in  the  pleadings. 

3.  TRIAL— Instructiens — Issues.    It  is  error  ordinarily  to  instruct 
upon  a  material  issue  not  raised  by  the  pleadings. 

(Syllabus  by  Mathews,  C.) 

Error  from  District  Cowrt,  Comanche  County; 
J.  T.  Johnson,  Judge. 

Action  by  Minnie  Mailes  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed  and  remanded. 

C.  O.  Blake,  H.  B.  Low,  R.  J.  Roberts,  W.  H.  Moore, 
and  Stevens  &  Myers,  for  plaintiff  in  error. 

H.  W.  Hanna  and  /.  A.  Hughes,  for  defendant  in 
error. 

Opinion  by  MATHEWS,  C.  The  parties  will  be 
designated  here  as  in  the  trial  court.    This  action  was  in- 
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stituted  in  the  district  court  of  Comanche  county,  and 
plaintiff  alleged  in  the  petition  there  filed  that  she  pur- 
chased a  passenger  ticket  at  Duncan,  Okla.,  from  defendant 
for  transportation  from  there  to  Lawton,  via  Chickasha; 
that  the  conductor  on  defendant's  train,  after  taking  up  said 
ticket,  demanded  of  plaintiff  fare  for  a  minor  child  of 
another  passenger;  that  on  plaintiff's  refusal  to  pay  the 
same,  said  conductor  took  possession  of  plaintiff's  suit 
case,  containing  her  clothing,  medicine,  and  other  articles, 
of  the  total  value  of  $26.50,  for  which  she  asked  judg- 
ment in  her  first  cause  of  action.  In  plaintiff's  amended 
second  and  third  causes  of  action  she  alleged: 

"That  the  said  conductor,  as  the  agent,  servant,  an^ 
employee  of  the  defendant,  at  the  time  of  the  seizure  of 
said  suit  case,  and  in  the  presence  and  hearing  of  the 
other  passengers  on  said  train,  did  use  vile,  opprobrious, 
insulting,  and  disrespectful  language  of  and  concerning 
plaintiff,  imputing  and  accusing  plaintiff  of  trying  to 
cheat,  wrong,  and  defraud  the  said  railway  company  out 
of  passenger  fare,  to  her  shame,  humiliation,  and  dis- 
grace, causing  plaintiff  to  suffer  mental  anguish,  great 
bodily  pain,  sickness,  impairing  her  health,  endangering 
her  life,  and  causing  her  to  undergo  medical  treatment, 
to  her  damage  in  the  sum  of  $1,850,  no  part  of  which  has 
been  paid.  That  plaintiff,  for  further  cause  of  action, 
states  that  ever  since  the  said  taking  mentioned  in  count 
1  hereof  she  has  been  deprived  of  her  clothing  and  the 
use  thereof,  together  with  the  other  articles  contained  in 
said  suit  case  to  her  damage  in  the  sum  of  $50,  no  part 
of  which  has  been  paid." 

The  defendant  answered  by  general  denial.  The  jury 
returned  a  verdict  in  favor  of  plaintiff  in  the  sum  of  $250, 
and  defendant  appeals.  Defendant's  first  assignment  of 
error  is  as  follows : 
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"The  court  erred  in  admitting  evidence  of  the  effect 
on  plaintiff's  health  of  being  deprived  of  the  medicine  in 
the  suit  case." 

During  the  trial,  the  court  admitted  in  evidence,  over 
the  objection  and  exception  of  defendant,  certain  testi- 
mony offered  by  plaintiff  relative  to  some  medicine  she 
had  in  her  suit  case,  which  she  was  deprived  of  on  ac- 
count of  the  conductor  taking  the  suit  case  an.d  its  con- 
tents into  his  possession,  and  she  further  testified  at 
length  as  to  the  effect  upon  her  health  on  account  of  being 
deprived  of  the  same,  the  defendant  objecting  thereto, 
this  testimony  being  in  part  as  follows : 

"Q.  What  was  the  purpose  of  you  carrying  the  medi- 
cine with  you?  A.  My  health  was  bad.  Q.  Now,'  what 
effect  did  being  deprived  of  this  medicine  you  had  in  the 
suit  case  have  upon  your  health?  A.  My  health  was  awful 
bad.  Q.  What  was  your  condition  when  you  arrived  at 
Lawton?  A.  I  was  hardly  able  to  sit  up.  Q.  And  how 
long  did  your  health  remain  worse  by  being  deprived  of 
this  medicine?  A.  My  health  was  awful  bad,  bad  before, 
and  remained  that  way  about  two  months.  Q.  Now,  dur- 
ing this  time  you  were  sick  and  deprived  of  this  medi- 
cine, has  it  affected  your  health  seriously — ^were  you  vir- 
tually confined  to  your  bed  for  four  weeks?  A.  Yes,  sir; 
I  was  very  sick." 

On  the  proposition  raised  by  the  foregoing  testimony 
the  court  gave  the  following  instruction,  to  which  defend- 
ant excepted: 

"You  are  further  instructed  that  you  will  next  con- 
sider and  determine  from  the  evidence  before  you  by  a 
preponderance  thereof  whether  or  not  the  defendant  com- 
pany is  liable  to  the  plaintiff  upon  her  second  cause  of 
action,  wherein  she  sues  for  physical  and  mental  suffer- 
ing, on  account  of  being  deprived,  as  she  alleges,  of  her 
medicine  by  reason  of  the  seizure  of  her  suit  case  and 
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contents  by  the  defendant,  as  she  alleges,  through  the 
wrongful  act  of  the  conductor  or  auditor  on  defendant's 
train,  and  in  this  connection  you  are  instructed  that  if 
you  find  from  the  evidence  by  a  preponderance  thereof 
that  at  the  time  and  place  charged  in  plaintiff's  petition 
she  was  a  passenger  upon  defendant  company's  train, 
having  paid  her  fare  from  Duncan  to  Chickasha,  or  Law- 
ton,  Okla.,  the  conductor  or  auditor  upon  said  train  seized 
the  suit  case  of  plaintiff  and  deprived  her  of  the  same, 
including  the  contents  thereof,  and  including  certain  medi- 
cine of  plaintiff ,  and  you  further  find  from  the  evidence 
that  on  account  thereof  and  as  a  proximate  result  thereof 
she  suffered  any  physical  and  mental  pain,  then  you  are 
instructed  that  she  would  be  entitled  to  recover  from  the 
defendant  company  as  damages  such  a  sum  as  you  may 
find  by  a  preponderance  of  the  evidence  would  fairly  and 
reasonably  compensate  her  for  such  physical  and  mental 
suffering,  not  to  exceed  the  sum  of  $1,950,  the  amount 
sued  for  in  her  second  cause  of  action,  and  return  your 
verdict  accordingly." 

By  an  inspection  of  the  pleadings  in  plaintiff's 
amended  second  cause  of  action,  as  above  set  out,  it  will 
be  observed  that  plaintiff  based  her  principal  claim  for 
damages  upon  her  allegation  that: 

"The  conductor,  in  the  presence  of  other  passengers, 
did  use  vile,  opprobrious,  insulting  and  disrespectful  lan- 
guage of  and  concerning  plaintiff,  imputing  and  accusing 
plaintiff  of  trying  to  cheat,  wrong,  and  defraud  the  said 
railway  company  out  of  passenger  fare  to  her  shame, 
humiliation,  and  disgrace,  causing  plaintiff  to  suffer  men- 
tal anguish,  great  bodily  pain,  sickness,  impairing  her 
health,  endangering  her  life,  and  causing  her  to  undergo 
medical  treatment" 

— to  her  damage  in  the  sum  of  $1,950.  Plaintiff  made 
no  attempt  to  prove  that  the  conductor  used  the  language 
attributed  to  him  in  her  pleadings,  but  based  her  chief 
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claim  for  damages  upon  the  fact  that  she  was  deprived  of 
some  medicine  which  she  was  taking  at  intervals,  and 
which  she  testified  resulted  in  affecting  her  health  seri- 
ously and  causing  her  to  be  confined  to  her  bed  for  four 
weeks,  said  evidence  being  set  out  above.  In  line  with 
this  testimony  the  court  instructed  the  jury,  as  set  out 
above,  in  substance,  that  if  the  jury  found  that  the  said 
conductor  seized  the  said  suit  case  and  its  contents,  in- 
cluding certain  medicine  of  plaintiff,  and  as  a  proximate 
result  thereof  she  suffered  physical  and  mental  pain,  then 
she  would  be  entitled  to  recover  such  sum  as  would  com- 
pensate her  for  such  suffering,  not  to  exceed  $1,950.  In 
plaintiff's  petition  she  only  claimed  the  sum  of  $2  for  the 
medicine  taken,  which  she  alleged  was  tlie  value  of  the 
same,  and  did  not  ask  for  special  damages  resulting  from 
being  deprived  of  the  medicine,  yet  she  was  permitted  to 
testify  at  length  along  that  line,  and  the  court  submitted 
the  same  to  the  jury,  which  was  error.  There  is  no  rule 
of  procedure  more  firmly  settled  than  that  the  evidence 
must  be  confined  to  the  issues  raised  in  the  pleadings,  and 
that  it  is  error  to  instruct  upon  a  material  issue  not 
raised  by  the  pleadings.  In  the  case  of  Chambers  v.  Van 
Wagner,  32  Okla.  774,  123  Pac.  1117,  is  the  following: 

"This  instruction  is  erroneous,  in  that  it  charges  the 
jury  upon  an  issue  not  raised  by  the  pleadings.  The  plain- 
tiff sought  to  recover  upon  a  contract  entered  into  with 
John  B.  Linden  as  agent  of  defendant.  This  agency  was 
denied  by  defendant.  This  was  the  only  issue  raised  by 
the  pleadings,  and  the  foregoing  instruction  was  a  ma- 
terial variance  from  the  issues  raised  in  the  pleadings. 
*It  is  a  general  rule  in  actions  at  law  that,  in  order  to  enable 
the  plaintiff  to  recover,  or  a  defendant  to  succeed  in  his 
defense,  what  is  proved  or  that  of  which  proof  is 
offered   by  the   party  on   whom  lies   the  onus  probandi 
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must  not  vary  from  what  he  has  previously  alleged 
in  his  pleadings ;  and  this  is  not  a  mere  arbitrary  rule,  but 
is  one  founded  on  good  sense  as  well  as  good  law.'  22  PI. 
&  Pr.  527.  See,  also,  Graham  v.  Trimmer,  6  Kan.  230; 
S.  K.  Ry.  Co.  V.  Griffith,  54  Kan.  429,  38  Pac.  478;  A.,  T. 
&  S,  F.  Ry.  Co.  V.  Irwin,  35  Kan.  287,  10  Pac.  820 ;  Brook- 
over  V.  Esterly,  12  Kan.  149,  151 ;  Newby  v.  Myers, 
44  Kan.  477,  24  Pac.  971;  K.,  P.  &  W.  Ry.  Co.  v. 
Quinn,  45  Kan.  477,  25  Pac.  1068.  It  being  error  for  the 
court  to  instruct  the  jury  upon  an  issue  not  raised  by  the 
pleadings,  it  logically  follows  that  it  is  error  to  admit  testi- 
mony in  support  of  facts  not  put  in  issue  by  the  pleadings. 
This  was  done  in  the  case  at  bar.  In  Chicago,  R.  I,  &  P. 
Ry.  Co.  V.  Spears  [31  Okla.  469],  122  Pac.  228,  this  court 
held:  *An  instruction  upqn  a  material  issue,  not  raised 
by  the  pleadings,  when  excepted  to,  is  reversible  error, 
(a)  Evidence  predicated  upon  such  issue,  not  raised,  in- 
troduced over  objection,  on  the  ground  that  the  same  was 
incompetent,  because  no  such  issue  had  been  joined,  and 
the  pleadings  not  having  been  amended  to  raise  such 
issue,  is  improperly  admitted'  (citing  Am.  Jobbing 
Ass'n  V.  James,  24  Okla.  460,  103  Pac.  670)."  Citi- 
zens' Bank  of  Waketa  v.  Bamett  et  al.,  21  Okla.  200,  95 
Pac.  755 ;  Kingfisher  NaVl  Bank  v.  Johnson  et  al.,  22  Okla. 
228,  98  Pac.  343;  Frick-Reid  Sup.  Co.  v.  Aggers,  28  Okla. 
425,  114  Pac.  622;  Obenchain  &  Boyer  v.  Town  of  Roff,  29 
Okla.  211,  116  Pac.  782. 

We  find  no  other  error  in  the  record,  except  plaintiff's 
evidence  as  to  the  value  of  the  suit  case,  and  as  to  the  con- 
tents thereof  and  value,  was  too  indefinite  for  the  jury  to 
base  a  verdict  thereon. 

For  the  reason  given  the  judgment  should  be  reversed 
and  remanded. 

By  the  Court:     It  is  so  ordered. 


Digitized  byLjOOQlC 


284     SUPREME  COURT  OF  OKLAHOMA. 

Pruitt  V.  Carter. 


PRUITT  V.  CARTER   (two  cases). 

No.  5125.     Opinion  Filed  November  9,  1915. 
(152  Pac.  1081.) 

1.  EVIDENCE— Landlord  and  Teoant-^iidicUa  Notice— Farm 
Leases^Crop  Rent.  Rents  for  use  of  agrieultuial  lands,  imyable 
in  a  stipulated  share  of  the  crop  grown  thereon,  are  due  and  pay- 
able when  the  crop  matures  and  is  ready  for  harvesting  or 
market.  It  must  therefore  follow  that  it  was  unnecessary  to 
allege  and  prove  such  a  custom,  because  the  court  will  take 
knowledge  of  one  of  such  universal  existence. 

2.  LANDLORD  AND  TENANT— Farm  Leases^Actions— Defenses. 

The  proof  is  ovei whelming  that  the  plaintiffs  in  error  leased  the 
land  from  the  defendant  in  error,  and  the  court  so  found ;  and  if 
a  condition  existed  which  should  have  defeated  his  recovery,  it 
not  being  shown  in  the  petition,  it  was  the  duty  of  the  plaintiffs 
in  error  to  allege  and  prove  same. 

3.  PLEADING— Amendments— Trialr-Evidenoe.  Where  the  orig- 
inal petition  charged  an  indebtedness  of  $425  as  behi?  the 
reasonable  value  of  the  rents,  during  the  progress  of  the  trial . 
counsel  was  given  permission  to  amend  his  petition  to  conform 
to  the  amount  proven  by  the  evidence  of  the  plaintiffs  in  error, 
which  was  not  excepted  to;  but,  had  an  exception  been  taken, 
the  amendment  being  in  furtherance  of  justice  under  the  facts 
in  the  case,  it-  would  not  have  been  error.  The  amendment  did 
not  substantially  change  the  cause  of  action  or  defense,  and  was 
proper. 

(Syllabus  by  Watts,  C.) 

Error  from  District  Court,  Jefferson  County; 
Frank  M.  Bailey,  Judge. 

Actions  by  W.  F.  Carter  against  J.  C.  Pruitt  and 
against  W.  A.  Pruitt,  consolidated  for  trial.  Judgment 
for  plaintiff,  and  defendants  bring  error.     Affirmed. 

H.  A.  Ledbetter,  for  plaintiffs  in  error. 

Guy  Green,  for  defendant  in  error. 
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Opinion  by  WATTS,  C.  This  case  comes  from  the 
district  court  of  Jefferson  county,  wherein  defendant  in 
error,  on  October  5,  1912,  sued  plaintiffs  in  error,  J.  C. 
Pruitt  (case  No.  2011)  and  W.  A.  Pruitt  (case  No.  2012). 
By  agreement  the  cases  were  consolidated  and  tried  to 
the  court  without  the  intervention  of  a  jury.  The  peti- 
tions and  affidavits  are  drawn  under  the  landlord  and 
tenant  statute,  and  are  almost  identical  in  form,  except 
as  to  amounts  of  indebtedness  claimed.  The  petitions 
charge,  substantially,  ownership  of  the  land  and  specific 
amounts  of  indebtedness;  that  verbal  contracts  were  en- 
tered into  with  each  of  the  plaintiffs  in  error,  in  the 
months  of  December,  1911,  and  January,  1912,  respect- 
ively, whereby  certain  lands  were  let  to  each  of  plaintiffs 
in  error  for  agricultural  purposes  for  the  year  of  1912, 
and  by  the  terms  thereof  they  were  to  pay  the  usual  crop 
rent  of  one-third  of  the  com,  one-fourth  of  the  cotton, 
and  one-third  of  all  other  crops  raised;  further  charging 
a  disposal  of  •4;he  crops  and  a  refusal  to  pay  rents  after 
demand;  praying  attachment,  judgment,  etc.  The  re- 
spective answers  to  the  petition  are  general  denial,  spe- 
cific denial  as  to  rental  contracts,  and  cross-petition  for 
damages  for  unlawfully  suing  out  the  attachments.  The 
petition  nowhere  charges,  nor  does  the  evidence  show, 
when  the  rents  became  due.  After  the  conclusion  of  the 
evidence  the  court  gave  judgment  for  defendant  in  error. 
Motions  for  new  trial  were  denied,  and  plaintiffs  in  error 
appeal,  assigning  and  relying  upon  the  following  as  error : 

(1)  "The  court  erred  in  overruling  the  motion  of 
plaintiffs  in  error  for  new  trial." 

.   (2)   "In  forcing  the  plaintiffs  in  error  to  trial  and 
refusing  to  continue  said  cause  until  a  year  had  expired 
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from  the.  time  of  the  malting  of  the  alleged  contracts  sued 
upon  by  the  defendant  in  error/' 

(3)  "In  refusing  to  sustain  a  demurrer  to  the  evi- 
dence at  the  close  of  the  testimony  on  the  part  of  the  de- 
fendant in  error/' 

(4)  "The  judgment  is  contrary  to  the  evidence." 

1.  In  support  of  the  second  assignment  counsel  cite 
Snyder's  Comp.  Law  1909,  sections  4101,  4102,  5753,  5754, 
and  1176,  the  first  four  of  which  are  subsidiary  to  the  latter 
section ;  we  quote : 

"When  there  is  no  contract  or  usage  to  the  contrary, 
the  rent  of  agricultural  and  wild  land  is  payable  yearly, 
at  the  end  of  each  year.     *     *     *" 

But  the  petitions  charge  an  oral  contract,  and  the 
court  so  found,  and  it  cannot  be  contended  that  it  is  not 
a  universal  custom  that,  where  rents  are  payable  in  por- 
tion of  the  crops,  same  are  due  when  mature  and  ready 
for  market.  In  Crump  v.  Sadler  et  al.,  41  Okla.  26,  136 
Pac.  1102,  this  court  has  announced  the  rule: 

"Rent  for  use  of  agricultural  lands,  payable  in  a 
stipulated  share  of  the  crop  grown  thereon,  is  due  and 
payable  when  the  crop  matures  and  is  ready  for  harvest- 
ing or  market." 

It  must  therefore  follow  that  it  was  unnecessary  to 
allege  and  prove  such  a  custom,  because  the  court  will 
take  knowledge  of  one  of  such  universal  existence.  In  22 
Ency.  P.  &  P.,  p.  405,  it  is  said: 

"As  a  rule,  a  general  custom  or  a  usage  of  universal 
prevalence  need  not  be  pleaded  in  order  to  be  proved." 

And  {Id.  406) : 

"Numerous  cases,  indeed,  hold  that  such  usage  or 
custom  becomes  a  part  of  the  existing  law  and  will  be 
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judicially  noticed  by  the  courts,  and  that  proof  thereof 
is  not  only  unnecessary,  but  is  improper." 

2.     In  support  of  the  third  assignment  counsel  says: 

"Now,  Mr.  Carter,  in  his  petition  in  the  two  con- 
solidated cases,  alleged  that  he  was  the  legal  and  equita- 
ble owner  of  the  land,  by  reason,  of  being  the  lessee.  It 
is  presumable  that  he  was  claiming  it  from  some  Indian 
allottee,  and  the  plaintiffs  in  error  objected  to  any  testi- 
mony as  to  the  rental  value  of  the  land  until  it  was  first 
proven  that  the  defendant  in  error  had  some  connection 
with  the  Indian  allottee  of  the  land.  The  defendant  in 
error  alleged  that  he  was  the  legal  and  equitable  owner 
of  the  rents  by  reason  of  having  a  right  to  the  land,  and 
why  he  should  not  be  compelled  to  prove  this  we  are  un- 
able to  say.  No  doubt  the  defendant  in  error  went  upon 
the  theory  that  the  tenants  (who  are  the  plaintiffs  in 
error)  could  not  deny  his  title,  and  that  when  he  estab- 
lished his  rental  verbal  contract  this  was  sufficient.  This 
doctrine,  if  insisted  upon,  is  erroneous.  See  MtLskogee 
Land  Co.  v.  Mullins,  165  Fed.  179,  91  C,  C.  A.  213,  16 
Ann.  Cas.  387;  McGreevy  v.  Macklin  et  cU.,  12  Okla.  666, 
73  Pac.  293.  We  maintain  that  the  presumption  is  that 
the  land  outside  of  the  incorporated  towns  on  the  Indian 
Territory  side  of  the  state  was  allotted  to  some  member 
of  the  Five  Civilized  Tribes;  and  we  maintain  also  that, 
when  a  person  sues  for  rent  or  for  possession  of  land,  the 
person  thus  suing  must  connect  himself  in  some  way  with 
this  Indian  allottee,  and  that  until  such  a  person  does  so 
connect  himself  with  such  Indian  allottee  he  has  no  right 
of  action  against  another." 

And  counsel  cites  Hubbard  v.  Chism,  5  Ind.  T.  95,  82 
S.  W.  686;  KeUy  v.  Harper,  7  Ind.  T.  541,  104  S.  W.  829; 
Harper  v.  Kelly,  29  Okla.  809,  120  Pac.  293;  McLaughlin 
V.  Ardmore  Loan  &  Trust  Co.,  21  Okla.  173,  95  Pac.  779. 
To  which  we  add  Combs  et  al.  v.  Miller,  24  Okla.  576,  108 
Pac.  590.     Counsel  further  states; 
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*'Under  these  authorities  we  say  the  def^idant  in 
error,  having  failed  to  connect  himself  with  the  Indian 
allottee,  and  having  failed  to  show  that  he  had  a  right  to 
the  possession  of  the  land,  the  trial  court  should  have 
directed  a  verdict  in  favor  of  the  plaintiffs  in  error.  The 
defendant  in  error  failed  to  prove  facts  sufficient  to  en- 
title him  to  a  judgment  in  these  cases;  and  we  therefore 
submit  that  our  fourth  assignment  of  error  in  the  two 
consolidated  cases  should  be  sustained." 

The  authorities  cited  by  counsel,  as  well  as  many 
others  along  the  same  line,  not  necessary  to  mention, 
arose  in  the  Indian  Territory  days,  when  the  titles  of  the 
lands  were  held  by  the  respective  tribes  in  common.  An 
examination  of  the  cases  cited  will  show  that  the  losing 
party  in  each  instance  alleged,  or  there  was  alleged,  as 
a  reason  why  he  should  not  recover,  a .  state  of  facts 
prohibited  by  statute,  which  condition  in  the  case  at 
bar,  if  true,  is  not  shown  by  the  pleadings  or  evidence. 
Under  the  law  governing  the  cases  cited  the  court  could 
not  presume  title  to  the  lands  in  non-citizens  of  the 
respective  tribe,  but  since  the  common  title  has  given 
way  to  individual  ownership  and  each  member  of  the 
tribe  has  become  seised  in  fee  of  his  equal  proportion, 
the  former  presumption  does  not  necessarily  exist.  The 
proof  is  overwhelming  that  the  plaintiffs  in  error  leased 
the  land  from  the  defendant  in  error,  and  the  court  so 
found,  and  if  a  condition  existed  which  should  have  de- 
feated his  recovery,  it  not  being  shown  in  the  petition, 
it  was  the  duty  of  plaintiffs  in  error  to  allege  and  prove 
same. 

3.  Neither  can  the  last  contention  be  sustained. 
While  the  original  petition  in  No.  2012  only  charged  an 
indebtedness  of  $425  as  being  the  reasonable  value  of 
the  rents,  during  the  progress  of  the  trial  counsel  was 
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given  permission  to  amend  his  petition  to  conform  to  the 
amount  proven,  which  was  not  excepted  to  by  plaintiff 
in  error  W.  A.  Pruitt;  but,  had  he  excepted,  the  amend- 
ment being  in  furtherance  of  justice  under  the  facts  in 
this  case,  it  would  not  have  been  error.  Plaintiff  in  error 
W.  A.  Pruitt  was  the  only  witness  who  gave  evidence 
as  to  the  value  of  the  crop  he  had  gathered  and  sold, 
and  no  doubt  knew  the  amount  of  the  rents  he  owed. 
The  amendment  did  not  substantially  change  the  cause 
of  action  or  defense,  and  was  proper.  American  Ware- 
house Co.  V.  Gordon,  41  Okla.  618,  139  Pac.  123. 

Therefore,  finding  no  error,  we  recommend  that  the 
judgment  of  the  trial  court  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


WALLACE  V.  ATKINSON  et  al. 

Xo.  5144.     Opiniitn  Filed  November  0,  1915. 
(152  Pac.  105M.) 

1.  CROKEBS — Conunissiciis — Actions — ^Evidence.  Evidence  exam- 
ined, and  found  not  sufficient  to  support  an  allegation  of  con- 
spiracy. 

2.  SAME.  Where  real  estate  brokers  and  a  landowner  enter  into 
a  written  contract,  not  exclusive,  whereby  the  broker.;  are  j^iven 
three  mouths*  time  to  sell  certain  land  and  to  have  all  over 
$14.0(H)  th?  cfor  as  commis#iicn,  and  where  the  brokers  within  the 
time  procure  a  prosi)ectIve  purchaser,  wht>  will  not  give  more  than 
$14,000  therefor,  and  within  a  short  time  thereafter,  where  a 
lirothe.  of  the  prospective  imrchas-'r.  wh  m  thi»  lanl  »wner,  l^efore 
entering  into  the  contract  wilh  the  brokers,  promised  to  give  an 
opportunity  to  Imy  the  land,  should  he  take  a  notion  to  sell,  ap- 
I)roaches  the  landowner  and  offers  to  buy  the  land  for  $14,000, 
and  upon  inquirv  by  the  landowner  he  assures  him  that  he  was 
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acting  in  his  own  behalf  and  not  for  the  prospective  purchaser, 
and  where  the  landowner  in  good  faith  believes  and  acts  upon 
the  pioposition  and  conveys  the  land  for  $14,000,  but  it  after- 
wards develops  that  the  buyer  made  the  deal  with  the  intention 
of  conveying  the  land  to  the  proposed  purchaser  procured  by  the 
-brokers,  in  event  he  would  take  it  off  his  hands,  and  thereafter 
so  conveys  the  land,  all  of  which  was  without  the  knowledge, 
notice  to,  or  connivance  with  the  landowner,  ^nder  such  facts, 
the  landowner  is  not  liable  to  the  brokers  for  $700,  or  any  other 
amount,  as  commipsion,  the  $700  liein«r  the  ar»iount  whleh  the 
br  kers  would  have  made  had  the  prospective  buyer  purchased 
at  the  price  asked  by  the  brokers. 

I.  SAME — Conditions  Precedent.  Under  above  state  of  facts,  in  an 
action  for  brokers'  commission,  before  plaintiffs  can  recover,  it 
is  incumbent  that  they  plead  and  prove  that  before  the  landown'^r 
piocured  a  purchaser,  they  complied  with  the  contract,  iu  that 
they  had  procured  a  purchaser  willing,  ready,  and  financially  able 
to  buy  at  a  price  exceeding  $14,000,  which  excess,  under  the  con- 
tract, would  be  plaintiffs'  rightful  commission. 

(Syllabus  by  Watts,  C.) 

Error  from  District   Court,  Kiowa   County; 
James  R.  Tolbert,  Judge. 

Action  by  John  R.  Atkinson  and  W.  C.  Atkinson 
against  Robert  S.  Wallace.  Judgment  for  plaintiffs,  and 
defendant  brings  error.     Reversed  and  remanded. 

Thomas  W.  Conner  and  E.  W.  Mcintosh,  for  plain- 
tiff in  error. 

L.  M.  Keys,  for  defendants  in  error. 

Opinion  by  WATTS,  C.  The  defendants  in  error 
sued  plaintiff  in  error  in  the  district  court,  Kiowa  county. 
Parties  will  be  referred  lo  as  they  appeared  there. 

The  petition  charges  that  plaintiffs  were  engaged 
in  real  estate*  business  in  Gotebo;  that  defendant  was 
the  owner  of  a  certain  half  section  of  land  in  the  county, 
and  on  August  20,  1909,  by  written  contract,  listed  the 
land  with  plaintiffs  for  sale  at  a  net  price  of  not  less 
than  $14,000,  and  agreed  to  hold  the  land  at  a  selling 
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price  in  whatever  amount  above  $14,000  plaintiffs  might 
direct,  the  excess,  in  case  of  sale,  to  be  the  plaintiffs' 
commission;  that  on  September  17,  1909,  they  found  a 
purchaser,  and  took  him  to  see  the  land,  and  said  pur- 
chaser on  the  20th  day  of  September,  1909,  offered 
$14,000  therefor;  that  on  the  following  day,  they  in- 
formed defendant  of  their  willingness  to  sell,  provided 
defendant  would  reduce  his  net  price  below  $14,000  in 
an  amount  so  they  could  realize  $700  as  commission, 
which  defendant  refused  to  do;  that  prior  to  the  at- 
tempted sale  they  had  directed  and  defendant  had  orally 
agreed  to  hold  the  land  for  $15,000,  and  they  at  no  time 
authorized  a  reduction  of  the  price,  except  as  just  men- 
tioned, and  therefore  the  contract  remained  unchanged 
and  intact;  that  on  or  about  September  21,  1909,  defend- 
ant, the  prospective  purchaser,  Rudolph  Haxton,  and  his 
brother  Charles  M.,  formed  a  conspiracy,  whereby 
Charles  M.  was  to  purchase  the  land  in  his  name  for 
$14,000  with  the  funds  of  Rudolph,  and  for  his  use  and 
benefit,  the  title  to  be  in  Charles  M.,  in  trust  for  the 
use  and  benefit  of  his  brother  Rudolph,  thereby  cheating 
and  defrauding  plaintiffs  out  of  their  commission  of 
$700;  that  on  the  date  last  mentioned  defendant,  in  fur-i 
therance  of  the  conspiracy,  sold  and  conveyed  the  land 
for  the  sum  of  $14,000  to  Charles  M.  for  the  use  and 
benefit  of  Rudolph,  as  above  charged;  that  by  reason  of 
the  reduction  of  the  selling  price  below  $15,000,  the  con- 
spiracy, and  the  sale,  as  mentioned,  they  had  been  dam- 
aged $700,  praying  judgment  for  said  sum  and  costs. 
The  contract  is  attached  to  and  made  a  part  of  the  peti- 
tion.   It  reads: 

"For  and  in  consideration,  etc.,     *     *     *     I,  R.  S. 
Wallace     ♦     ♦     ♦     do  hereby   appoint  Jno.   R.   Atkinson 
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*  *  *  my  true  and  lawful  agent,  giving  him  the  right 
to  price  and  sell  the  following  described,  etc.:  ♦  ♦  ♦ 
Provided,  however,  that  the  price  shall  not  be  less  than 
$14,000.00  which  amount  shall  be  the  net  price  to  me: 
I  hereby  contract  and  agree  that  the  said  agent  shall 
have  for  his  compensation  all  of  any  additional  amount 
that  may  be  received  over  and  above  the  aforesaid  net 
price.  ♦  ♦  ♦  I  also  contract  and  agree  to  hold  above 
land  at  any  price  which  said  agent  authorizes.  ♦  ♦  ♦ 
This  contract  shall  remain  in  full  force  and  effect  for  a 
term  of  three  months  from  date  hereof.  *  *  *  In 
witness,  etc.,  20th  day  August,  A.  D.  1909.  [Signed] 
.Robt.  S.  Wallace." 

The  answer,  so  far  as  material,  was  a  general  denial. 
After  the  conclusion  of  the  evidence  and  instruction  of 
the  court,  the  jury  returned  a  verdict  for  plaintiffs  for 
$307.50.  The  motion  for  new  trial  was  denied  and  de- 
fendant appeals,  assigning  error:  (1)  In  overruling 
the  demurrer  to  the  petition;  (2)  in  admitting  incom- 
petent evidence;  (3)  in  overruling  demurrer  to  the  plain- 
tiffs' evidence;  (4)  in  refusing  and  ruling  out  competent 
evidence;  (5)  in  rendering  judgment  on  the  verdict;  (6) 
in  overruling  motion  for  new  trial. 

The  law  governing  real  estate  brokers'  commission 
has  many  difficult  and  perplexing  angles.  To  harmonize 
and  dove-tail  all  that  has  been  judicially  written  thereon, 
evolving  one  infallible  rule  not  in  some  respects  justly 
subject  to  criticism  and  exception,  seems  almost  hopeless. 
What  would  seem  a  just  and  equitable  rule  under  one 
state  of  facts  is  wholly  upset  and  without  application 
under  a  different  state  of  facts.  A  review  of  the  de- 
c's^'ons  will  show  this  court  has  had  its  share  of  the  dif- 
ficulty. Therefore,  mindful  thereof,  we  will  not  enter 
into   a   lengthy   discussion,   attempting   to  harmonize   all 
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that  has  been  said,  but  will  content  ourselves  near  the 
water's  edge  and  decide  the  law  as  applicable  to  the  case 
at  bar. 

Without  discussing  each  of  the  assignments,  we 
think  the  trial  court  committed  error  in  overruling  the 
demurrer  to  the  plaintiffs'  evidence.  The  evidence  does 
not  sustain  the  judgment  of  the  court.  Before  the  plain- 
tiffs were  entitled  to  recover  they  should  have  alleged 
and  proven  that  they  had  performed  their  part  of  the 
contract  in  procuring  a  purchaser  willing,  able,  and 
ready  to  buy.  In  this  respect  the  evidence  is  unquestion- 
ably against  plaintiffs.  We  quote  from  their  brief  the 
evidence  which  they  claim  supports  their  contention: 

'W.  C.  Atkinson  testified  as  shown  on  page  56  of 
record  as  follows:  Q.  What,  if  anything, •was  said  be- 
tween yourself  and  Rudolph  Haxton  with  relation  to  his 
buying  this  land?  A.  Mr.  Rudolph  Haxton  was  inter- 
ested in  the  land  and  told  me  he  was,  but  in  a  short  time 
he  came  into  town,  and  he  and  I  got  to  talking  about 
the  land,  and  the  Newby  boys  wanted  the  quarter, 
and  Mr.  Wallace  wanted  half  a  section,  and  Mr.  Haxton 
told  me  he  would  take  it  at  the  net  price.  He  didn't  want 
to  pay  the  commission  if  he  could  help  it.  I  says,  *I 
can  get  some  concessions  out  of  the  Newby  boys,  but  I 
don't  think  I  can  get  any  out  of  Mr.  Wallace.'  He  says^ 
*Mr.  Wallace  is,  I  understand,  at  Chickasha  after  some 
cotton  pickers,  and  if  he  comes  in  tonight  I'll  see  him 
in  the  morning  and  then  see-  you.'  I  understood  he 
aimed  to  buy  the  land.  Q.  And  if  he  could  reduce  the 
price  214  per  cent?  A.  I  intended  to  get  Mr.  Haxton 
to  pay  the  other  2Y2  per  cent.  Q.  But  you  had  told  him 
the  net  price  was  fourteen  thousand?  A.  I  had,  and 
showed  him  the  contract.  Q.  You  say  he  said  he  would 
see  Wallace?  A.  He  said  if  Mr.  Wallace  came  in  that 
night  he  would  see  him  next  morning,  and  then  see  me. 
Q.  You  had  an  understanding  to  go  to  Wallace  and  buy 
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this  land?  A.  That  was  the  understanding  I  had  with 
him,  that  I  just  repeated.  Q.  That  was  that  he  should 
buy  this  land  of  Mr.  Wallace?  A.  He  said  he  would  see 
Mr.  Wallace  next  morning  if  he  came  in  that  night  and 
then  see  me — those  were  the  words  he  snoke,  M  near  as 
I  can  recall  them." 

On  page  85  of  the  record  is  shown  the  testimony  of 
Rudolph  Haxton  on  this  subject,  as  follows: 

"A.  Yes,  sir;  I  had  the  money  then — I  settled  up 
for  my  land  in  Iowa  then.  Q.  In  this  talk  with  Calvin 
Atkinson,  as  you  call  him — at  the  time  you  made  the 
offer  of  $14,000  for  the  land,  I  will  ask  you  if  you  had 
a  conversation  something  like  this:  For  him  to  see  Mr. 
Wallace  and  see  if  he  couldn't  get  Mr.  Wallace  to  reduce 
his  price  below  the  $14,000  enough  so  Mr.  Atkinson  could 
get  his  .commission,  and  you  would  see  him?  A.  I  don't 
know — I  migHt  have  said  that — I  don't  mind  just  when  I 
— whether  I  did  or  not.  Q.  Would  you  have  given  him 
more  than  that?  A.  No,  I  didn't  want  to  give  him  more 
than  the  fourteen  thousand.  Q.  Well,  would  you  have 
done  it?    A.  I  don't  know  as  I  would." 

In  our  judgment  this  evidence  does  not  meet  the 
requirements  of  the  law.  The  burden  being  upon  plain- 
tiffs, they  were  in  duty  bound  to  show  wherein  they 
suffered.  The  evidence  is  uncontradicted  that  a  written 
contract  was  entered  into  as  herein  set  out;  that  within 
the  time  mentioned  in  the  contract  the  plaintiffs  pro- 
curred  Rudolph  Haxton,^  a  prospective  purchaser,  who 
offered  $14,000  for  the  land,  but  would  not  give  more; 
that  within  a  short  time  thereafter,  Charles  M.  Haxton, 
a  brother  of  Rudolph  Haxton,  approached  the  defendant, 
offering  to  buy  the  land  at  $14,000;  that  prior  to  enter- 
ing into  the  contract  with  the  plaintiffs,  the  defendant 
had  promised  Charles  M.  Haxton  that  in  the  event  he 
took  a  notion  to  sell  the  land,  he  would  give  him  an  op- 
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portunity  to  buy  same;  that  the  defendant  inquired  of 
Charles  M.  Haxton  as  to  whether  he  was  buying  the  land 
for  himself,  and  whether  his  brother  Rudolph  Haxton 
was  interested  in  the  deal,  and  was  assured  by  Charles 
M.  Haxton  that  he  was  acting  in  his  own  behalf,  and  not 
for  Rudolph  Haxton;  that  pliuntiffs  endeavored  ta  get 
the  defendant  to  cut  his  net  price  in  a  sum  that  would 
give  them  a  commission  of  $700,  which  he  refused  to  do; 
that  plaintiffs  could  not  have  sold  the  land  to  Rudolph 
Haxton  for  more  than  $14,000;  that  the  defendant  acted 
in  good  faith,  and  believed  l^at  Charles  M.  Haxton  was 
buying  the  land  for  himself  and  that  his  brother,  Rudolph 
Haxton,  was  not  interested  therein,  and  accordingly 
executed  a  deed  in  favor  of  Charles  M.  Haxton,  and 
placed  same  in  escrow,  and  that  Charles  M.  Haxton, 
within  a  short  time  thereafter,  executed  and  delivered 
a  deed  to  the  land  to  Rudolph  Haxton;  that  in  truth  and 
fact  Charles  M.  Haxton  bought  the  land  with  the  inten- 
tion of  conveying  the  same  to  Rudolph  Haxton,  in  the 
event  that  Rudolph  desired  to  take  it  off  his  hands,  but 
that  the  intention  of  Charles  M.  Haxton,  just  mentioned, 
was  without  knowledge,  consent  of,  or  connivance  with 
the  defendant. 

Under  the  pleadings  and  this  state  of  facts,  plaintiffs 
could  not  have  been  damaged  for  lost  commission.  We 
therefore  hold  there  .was  no  evidence  of  a  consipracy, 
and  before  the  plaintiffs  were  entitled  to  recover,  it  was 
incumbent  that  they  plead  and  prove  that  before  the 
landowner  procured  a  purchaser  they  complied  with  the 
contract,  in  that  they  had  procured  a  purchaser  willing, 
ready,  and  financially  able  to  buy  at  a  price  exceeding 
$14,000,  which  excess  under  the  contract  would  have  been 
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plaintiflFs'  rightful  commisadon.    If  Birch  v.  McNatcght, 
23  Okla.  634,  101  Pac.  1049,  the  rule  is  announced: 

"A  real  estate  agent,  authorized  to  sell  the  land  of 
another  for  a  stated  price  within  a  certain  time  for  a 
certain  compensation,  has  not  earned  his  commission 
until  he  produces  a  purchaser,  ready,  willing,  and  finan- 
cially able  to  purchase  the  land  upon  the  terms  and  con- 
ditions agreed  upon." 

See,  also,  Crutchfield  n.  Webster  et  a/.,  31  Okla.  142, 
120  Pac.  615;  Bleecker  v.  Miller  et  al.,  40  Okla.  374,  138 
Pac.  809;  Everett  v.  Combs,  40  Okla.  645,  140  Pac.  152. 

Quist  V.  Goodfellow,  99  Minn.  509,  110  N.  W.  65, 
8  L.  R.  A.  (N.  S.)  153,  9  Ann.  Cas.  431,  is  very  similar 
in  facts  to  the  case  at  bar,  and  the  broker  was  held  not 
entitled  to  commissions. 

Therefore,  for  the  reasons  mentioned,  we  recommend 
that  the  judgment  of  the  trial  court  be  reversed,  and  new 
trial  granted. 

By  the  Court:     It  is  so  ordered. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  GILMORE. 

No.  5328.    Opinion  Filed  November  9,  1915. 
(152  Pac.  1096.) 

1.  APPEAL  AND  ERROR— R«vieu— Verdict.  A  verdict  is  sus- 
tained by  sufficient  evidence  if  there  is  any  whatever  reasonably 
tending  to  support  the  same. 

2.  SAME.  In  ascertaining  if  a  verdict  is  sustained  by  sufficient 
evidence,  all  the  evidence  before  the  trial  court,  including  every 
reasonable  inference  therefrom,  which  tends  to  support  the  verdict 
is  accepted  as  true. 
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3.        APPEAL    AND    ERIM>R-Caii4ers--V€f^ie<^I>i8tiiHmii€^^ 

riase  of  Passcoiren — ^Actions — ^EMdence.  Where  there  is  testi- 
mony to  the  effect  that  plainrtiff,  In  extremely  cold  weather,  drove, 
well  wrapped,  but  in  an  open  vehicle,  for  an  hour  and  a  half, 
to  defendant's  station  to  take  its  train  as  a  passenger,  and  was 
very  cold  upon  his  arrival  thereat;  that  he  was  thereupon  de- 
nied admission  to  a  room  in  which  there  was  a  dre  at  said 
station,  and,  finding  the  waiting  room  he  was  entitled  to  enter 
in  use  as  a  storage  room  and  without  healt,  he  waited  on  the  out- 
side of  the  station  building  for  30  minutes,  during  which  time 
he  suffered  much  more  severely  from  cold  than  while  en  route 
to  the  station;  that  upon  his  arrival  home  soon  thereafter  he 
was  confined  to  his  bed  for  eight  or  ten  days  with  pains  in  his 
legs,  his  arms,  one  shoulder,  one  foot,  both  lungs,  his  voice  also 
being  affected,  which  affliction  was  followed  by  somewhat  im- 
paired health,  and  at  the  trial  of  this  case,  about  14  months  later, 
he  had  two  degrees  of  fever  and  water  in  his  abdomen,  resulting 
from  nephritis  and  inflammation  of  the  kidneys,  which  is  very 
often  caused  by  exposure  to  weather;  that  his  prior  health  had 
been  good ;  and  that  the  defendant  owed  and  breached  its  duty 
to  furnish  him  a  reasonably  comfortable  waiting  room  during 
said  30  minutes ;  and  where  said  exposure  to  weather  is  the  only 
cause  disclosed  by  the  evidence  of  his  said  sufferings  and  afflic- 
tions— there  is  evidence  reasonably  tending  to  show  that  his 
sufferings  during  said  30  minutes,  and  also  his  subsequent  suffer- 
ing and  afflictions,  were  either  in  whole  or  In  some  substantial 
part  proximately  caused  by  defendant's  said  breach  .of  duty,  and 
the  difficulty  of  determining  to  what  extent  such  breach  of  duty 
contributed  to  his  injuries  does  not  deprive  him  of  the  right  to 
have  the  question  submitted  to  the  jury. 

(a)  Only  when  the  court  can  say  that  an  Inference  of  proxi- 
mate cause  by  a  jury  Is  unwari  anted  by  the  evidence  will  the 
verdict  thereon  be  disturbed. 

4.  APPEAL  AND  ERROR^Evidence— 4>piiiian  Evideiwe— Expert 
Testimony.  It  may  be,  and  often  Is,  forenslcally,  but  never  legally, 
necessary,  In  determining  questions  of  science,  to  produce  the 
opinion  testimony  of  expert  witnesses  to  aid  the  jury  In  sound ' 
reasoning,  and  thus  secure  a  correct  Inference  and  finding  from 
proven  basic  facts;  and,  although  a  court  may  no>t  have  actual 
scientific  knowledge  sufficient  to  enable  it  In  such  cases  to  aflirm 
that  a  verdict  predicated  upon  an  inference  and  finding  from  such 
basic  facts  Is  correct,  it  will  ncrt  disturb  such  verdict,  unless  con- 
vinced that  the  same  Is  unwarranted. 

(a)  Expert  opinion  testimony  Is  not  binding  upon,  and  Is  only 
advisory  of,  the  jury,  and  therefore,  strictly  speaking,  is  never 
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legally  necessary  to  sustaiu  a  verdict  involving  a  determination 
of  sucli  question. 

(Syllabus  by  Thacker,  C.) 

Error  from  District   Court,   Blaine   County; 
J.  R.   Tolbert,  Judge. 

Action  by  J.  G.  Gilmore  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

The  plaintiff  in  error  will  be  designated  as  defend- 
ant, and  defendant  in  error  as  plaintiff,  in  accord  with 
their  respective  titles  in  the  trial  court. 

Plaintiff,  a  negro  preacher,  49  years  old,  "wdl 
wrapped,"  and  his  face  protected,  on  November  27,  1911, 
a  very  cold  and  stormy  day,  with  a  strong  wind  from 
the  northwest  and  some  snow  and  sleet  falling,  went, 
facing  the  wind  at  times  and  with  side  to  it  at  other 
times,  from  a  settlement  called  ''Jacks,"  in  Blaine  county,^ 
eight  miles,  to  defendant's  station  at  Greenfield,  in  the 
same  county,  to  take,  as  he  did,  defendant's  train  thence 
to  Watonga,  in  said  county.    The  plaintiff  testified  that: 

"It  was  a  fierce  day,  snowy  day,  stormy  day,  sleeting 
and  snowing,  and  windy,  and  extremely  cold." 

The  plaintiff  testified  as  to  his  suffering  from  cold 
en  route  and  upon  his  arrival  at  the  station  as  follows: 

"Well,  I  was  cold,  certainly.  I  was  indeed  cold.  I 
presume  we  was  about  an  hour  and  half  making  that  dis- 
tance. Come  with  our  faces  to  the  wind  in  many  in- 
stances coming  to  the  depot,  and  had  it  sideways  coming, 
but  I  didn't  feel  as  cold  riding  as  I  did  when  I  got  out 
of  the  vehicle.  Then  it  seems  I  got  cold  sure  enough. 
I  was  well  wrapped  and  had  wraps  on  me  and  around  me. 
My  face  was  well  secured,  but  when  I  got  out  I  got  cold 
right.     ♦     ♦     ♦    Well,  I  was  stiff  and  numb,  and  couldn't 
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really  use  myself  actively  as  I  did  before  being  out  there. 
I  was  just  numb  and  stiff,  and  my  feet  was  chilled.  The 
man  who  was  driving  his  hands  got  numb,  and  he 
couldn't  hold  the  lines,  and  I  drove  until  my  hands  give 
out,  and  the  horses  just  brought  us  in.  *  *  *  On  the 
depot  after  I  got  out  in  the  wind  I  got  colder,  because 
the  wind  got  to  me  better.  I  got  completely  stiff.  After 
the  wind  got  to  sifting  through  me,  and  the  snow  was 
falling  tremendously,  and  the  wind  was  blowing,  too. 
We  was  just  stiff." 

On  cross-examination  the  plaintiff  was  asked  and 
answered  questions  as  follows: 

"Q.  In  coming  in  from  the  country  your  hands  be- 
came thoroughly  numb  and  stiff  in  driving?  A.  Yes,  sir. 
Q.  Were  your  feet  cold?  A.  Yes,  sir.  Q.  You  were 
pretty  cold  all  over  when  you  got  to  the  depot?  A.  Not 
so  fearfully  cold;  we  were  cold." 

Upon  plaintiff's  arrival  at  the  Greenfield  station 
about  a  half  an  hour  before  train  time  he  found  the 
negro  waiting  room  without  heat  and  without  any  equip- 
ment therefor,  except  a  stove  with  a  fire  in  it  in  the  ad- 
joining white  waiting  room,  from  which  the  negro  sec- 
tion was  separated  by  a  partition  wall,  in  the  upper  part 
of  which  there  was  a  steel  latticed  opening  or  wire  screen 
with  one-inch  meshes  about  three  and  one-half  by  four 
and  one-half  feet  in  size.  This  negro  waiting  room  was 
about  four  or  five  feet  wide  and  about  six  feet  long,  and 
was  at  this  time  in  use  as  a  storage  room  for  Irish  po- 
tatoes in  sacks.     The  plaintiff  further  testified: 

'The  gentleman  who  hauled  me  there,  we  got  off 
and  made  entrance  in  the  colored  department,  and  I 
found  it  obstructed  by  something.  Couldn't  get  the  door 
open  very  far,  and  I  looked  inside,  and  saw  quite  a 
number  of  sacks  of  Irish  potatoes,  I  discovered  it  to  be, 
and  it  was  so  very  cold  I  knocked  on  the  window  of  the 
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agent's  office  and  asked  for  a  ticket  to  Watonga.  I  sup- 
pose it  was  about  train  time,  and  after  I  purchased  the 
ticket  I  inquired  as  to  the  time  the  train  would  come, 
and  he  said  to  me  the  train  was  an  hour  late  possibly, 
and  maybe  more.  I  says,  1  am  about  to  freeze,  and  it's 
very  cold,  and  you  haven't  got  any  fire  in  here;'  and  he 
says,  1  am  not  responsible  for  no  fire  not  being  in  that 
room ;  I  am  only  the  agent  here  to  take  care  of  what  the 
railroad  company  put  here.'  I  says,  'Then  can  I  come 
into  the  other  room  and  get  warm?'  And  he  says,  'No; 
that  is  against  the  law,'  which  I  knew  it  was.  I  says, 
What  must  I  do?  If  I  stay  here  'I'll  freeze.  I  can't 
get  in  the  room.'  I  says.  There  ought  to  be  something 
done  about  this.'  tie  says,  'Well,  sue  the  railroad  com- 
pany; don't  sue  me.  I  am  only  a  laborer  here,  and  I 
only  take  charge  of  what  they  place  here.  There  is  a 
stove  in  the  other  room,  and  I  keep  fire  in  there,  and  not 
in  this  room.'  ♦  ♦  ♦  i  walked  around  in  the  front 
part  of  the  depot  thinking  what  was  best  for  me  to  do, 
and  this  Stewart  man  saw  us  over  there,  and  he  says, 
What  is  the  matter.  Uncle  Gilmore?'  I  says,  'We  are 
about  to  freeze  and  can't  get  in  to  the  fire.'  He  says, 
'You  come  over  to  Mr.  Bartholomew's  store.'  I  says,  'I 
don't  know  if  we  can  make  it  there,  we  are  so  cold  and 
stiff.'     However,  we  went  over  there." 

Here  the  plaintiff  testified  that  while  at  the  depot 
he  stayed  "outside  the  door  on  that  little  platform;  had 
no  other  place  to  go;"  and,  further,  as  to  the  condition 
of  the  negro  waiting  room: 

"*  *  *  And  the  entire  front  was  obstructed  with 
sacks  of  Irish  potatoes.  ♦  ♦  ♦  The  wall  that  divides 
the  colored  from  the  whites — ^the  sacks  were  leaned  up 
against  those  walls,  and  the  entrance  to  the  door  of  the 
colored  department  and  in  the  comer  as  many  sacks  as 
could  be  put  in  there,  coming  on  up  against  tlie  door. 
The  hinges  of  the  door  was  not  obstructed  completely. 
You  could  just  get  it  possibly  half  foot  open.     I  shoved 
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that  much  open,  and  I  got  the  man  to  move  a  sack. 
*  *  *  After  I  came  out  of  the  door  and  went  around 
in  front  of  the  depot  I  could  see  through  the  window 
in  the  white  department.     *     *     *" 

The  evidence  reasonably  tends  to  prove  that,  able 
to  produce  bodily  heat,  as  he  was  under  the  excitation  of 
the  conditions,  plaintiff,  described  and  wrapped  as  he 
was  for  its  retention  while  en  route  to  the  defendant's 
station  at  Greenfield,  upon  his  arrival  at  the  station  had 
not  the  capacity  to  continue  to  produce  and  retain  as 
much  bodily  heat,  and  he  suffered  much  more  from  cold 
than  he  had  suffered  en  route— was  in  greater  need  of 
the  aid  of  external  heat. 

The  evidence  reasonably  tends  to  prove  that  the 
plaintiff,  after  waiting  in  the  doorway  of  the  negro  wait- 
ing room  and  on  the  south  side  of  the  depot  for  some 
30  minutes,  went  to  a  fire  in  Mr.  Bartholomew's  store, 
about  150  or  175  yards  away,  where,  with  the  exception 
of  one  trip  to  the  station  to  inquire  about  the  train,  he 
remained  until  the  train  came  in,  an  hour  or  more  late, 
when  he  took  the  train  for  his  home  in  Watonga.  Mr. 
Bartholomew  testified  that  plaintiff  complained  of  being 
and  "seemed  to  be  very  cold";  and  another  witness  said 
he  "shivered  around  the  stove"  in  the  store  and  com- 
plained of  being  cold.  Upon  his  arrival  at  Watonga  he 
went  first  to  a  fire  at  the  home  of  a  friend  between  the 
station  and  his  own  home,  and  stayed  by  that  fire  an 
hour  or  more  and  until  he  felt  sufficiently  recovered  from 
the  cold  to  proceed  to  his  own  home.  Upon  his  arrival 
at  his  own  home  he  went  to  bed,  and  was  "practically" 
in  bed  all  the  time  for  about  eight  or  ten  days,  suffering 
pain  in  his  legs,  his  arms,  one  shoulder,  one  foot,  both 
lungs,  and  an  impairment  of  his  voice  as  a  result  of  his 


Digitized  byLjOOQlC 


302     SUPREME  COURT  OF  OKLAHOMA. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  (MImore. 


said  exposure  to  the  cold  weather  mentioned.  It  was 
sometime  in  the  following  January  before  he  was  able 
to  perform  his  ministerial  duties  "satisfactory  to  the 
people,"  and  at  the  time  of  the  trial  he  was  still  "puny" 
and  "stove  up."  He  testified  that  his  affliction  is  usually 
termed  rheumatism,  and  that  he  had  had  fairly  good 
health  prior  to  his  said  exposure  and  suffering  from  cold; 
As  to  this  he  testified: 

"I  had  fairly  good  health.  I  had  only  one  defect  in 
my  health.  My  right  leg  some  10  or  12  years  ago  was 
supposed  to  have  been  fractured.  Aside  from  that,  I 
was  as  healthy  as  anybody;  had  no  physical  misery  to 
deter  me  in  my  calling.  I  went  freely  and  took  no 
medicine.     I  was  all  right." 

He  testified  to  purchasing  medicines,  "liniments  and 
different  things,  and  patent  medicines,  aiid  some  to  take 
internally,"  since  the  time  of  his  exposure;  and  on  cross- 
examination  he  admitted  by  an  affirmative  answer  to  a 
question  directed  thereto  that  he  had  taken  medicine 
"for  biliousness  and  one  thing  and  another"  before  that 
time. 

The  defendant  reserved  no  exceptions  to,  interposed 
no  objection  to,  and  made  no  motion  to  strike  any  of  the 
foregoing  evidence  or  any  evidence  adduced  in  proof  of 
any  of  the  foregoing  facts,  which  show  the  case  as  made 
out  by  the  plaintiff  before  resting;  and  the  same  stands 
practically  {incontroverted  in  every  important  particular. 
The  sufficiency  of  said  evidence  to  pro ve\  that  defendant's 
failure  to  provide  a  reasonably  comfortable  negro  wait- 
ing room  at  its  said  station  at  Greenfield  during  the  time 
or  plaintiff's  said  wait  thereat  was  the  proximate  cause 
of  the  plaintiff's  subsequent  physical  condition,  as  well  as 
his  physical  condition  during  the  time  he  was  at  said 
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station,  was  not  in  any  manner,  except  by  demurrer  to 
plaintiff's  evidence  and  by  request  to  direct  a  verdict, 
challenged  during  the  trial  of  this  cause;  but,  to  the  con- 
trary, the  defendant  adduced  evidence  as  to  his  bad 
physical  condition  at  the  time  of  the  trial,  about  14 
months  after  the  date  of  his  said  exposure  to  cold 
weather,  apparently  assuming  that  his  subsequent  phys- 
ical condition  was  proximately  caused  by  said  exposure, 
and  showing  such  condition  to  be  worse  than  did  the 
evidence  adduced  by  the  plaintiff. 

A  physician  who  at  the  time  of  the  trial  examined 
the  plaintiff  at  the  instance  of  the  defendant  testified 
in  behalf  of  the  defendant  as  follows: 

"Well,  I  took  off  all  his  clothes,  except  his.  shirt,  and 
I  pulled  those  up  over  his  head  so  all  the  parts  would  be 
exposed.  I  found  on  examining  him,  first,  that  he  has 
two  degrees  of  fever,  and  also  an  accumulation  of  water 
in  the  abdomen,  which  is  due  to  various  causes.  He 
gets  up  at  night  from  six  to  eight  times,  I  think  he  said, 
to  pass  his  water.  Outside  of  that  his  physical  condition 
I  find  is  in  good  shape — as  good  as  you  generally  find  in 
a  man  of  his  age.  ♦  ♦  ♦  Exposure  to  weather  is 
very  often  the  cause  of  nephritis  and  inflammation  of  the* 
kidneys,  which  causes  the  accumulation  of  water  in  the 
abdomen." 

This  physician,  upon  being  specifically  questioned  by 
defendant  in  this  regard,  further  testified  that  plaintiff's 
condition  could  have  resulted  from  "various  causes" ;  that 
he  did  not  know  what  per  cent,  of  "nephritis"  is  caused 
by  exposure  to  weather;  that  he  did  not  know  how  to 
answer  a  question  as  to  what  is  its  greatest  cause;  that 
"it  is  an  inflamed  condition  of  the  kidneys;  some  people 
inherit  it,  and  others  get  it  by  exposure  and  hard  work 
and  drinking  different  waters,  and  others  get  it  by  drink- 
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ing  alcohol  and  whisky";  and  that  he  could  not  tell 
whether  plaintiff  had  been  so  affected  a  long  time  or 
only  a  short  time. 

There  was  no  evidence  whatever  of  any  cause  of 
plaintiff's  said  subsequent  pains,  sufferings,  and  afflictions 
other  than  said  "exposure  to  weather";  and  his  testimony 
to  his  prior  good  health,  without  even  an  attempt  on  the 
part  of  the  defendant  to  discredit  the  same,  tends  to 
negative  the  existence  of  any  other  cause. 

At  the  conclusion  of  the  evidence  for  the  plaintiff 
th6  defendant  demurred  to  the  same  upon  the  following 
ground : 

"The  evidence  adduced  on  behalf  of  the  plaintiff  in 
this  cause,  together  with  the  lawful  inferences  that  may 
be  drawn  therefrom,  is  insufficient  as  an  action  against 
this  defendant." 

At  the  conclusion  of  all  the  evidence  the  defendant 
moved  the  court  as  follows: 

"♦  ♦  ♦  To  direct  the  j[ury  to  return  a  verdict  in 
this  case  in  favor  of  the  defendant  on  the  following 
grounds,  to  wit:  (1)  That  the  evidence  in  this  case, 
together  with  all  the  lawful  inferences  to  be  drawn  there- 
from, is  insufficient  to  sustain  a  recovery  by  the  plaintiff 
against  this  defendant;  (2)  for  the  reason  that  it  is  not 
sufficient  and  there  is  no  sufficient  evidence  in  this  case 
to  sustain  a  recovery  by  the  plaintiff  against  the  de- 
fendant." 

All  other  instructions  requested  by  the  defendant 
were  given  the  jury,  and  no  exception  was  reserved  to 
any  instruction  given.  The  defendant  raised  no  ques- 
tion of  contributory  negligence  either  in  the  trial  court 
or  here. 
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A  verdict  for  plaintiff  for  $150  was  returned,  and 
judgment  entered  accordingly;  and,  a  motion  for  a  new 
trial  having  been  denied,  the  defendant  brings  the  case 
to  this  court  for  review. 

C.  O.  Blake,  R.  J.  Roberts,  W.  H.  Moore,  J.  G.  Gam- 
ble,  and  K.  W.  Shartel,  for  plaintiff  in  error. 

Ed  Baker,  for  defendant  in  error. 

Opinion  by  TRACKER,  C.  (after  stating  the  facts  as 
above).  The  facts  in  this  case  are  substantially  the 
same  as  in  the  case  of  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Lewis, 
39  Okla.  677,  136  Pac.  396;  and  it  appears  that  the 
instant  case  should  be  affirmed  upon  the  authority  of  that 
case. 

Other  cases  involving  the  same  character  of  breach 
of  duty  by  carriers  of  passengers  and  to  the  same  effect, 
which  seem  to  supply  answers  to  such  questions  pre- 
sented by  the  defendant  in  the  instant  case  as  are  not 
expressly  decided  in  the  case  of  St.  L.,  I.  M.  &  S.  Ry.  Co. 
V.  Lewis,  supra,  are  the  following:  St.  L.,  L  M.  &  S.  Ry. 
Co.  V.  Hook,  83  Ark.  584,  104  S.  W.  217;  Draper  v. 
Evansville  &  Terre  Haute  R.  Co.,  165  Ind.  117,  74  N.  E. 
889,  6  Ann.  Cas.  569,  and  notes;  Brackett  v.  Southern 
Ry.  Co.,  88  S.  C.  447,  70  S.  E.  1026,  Ann.  Cas.  1912C, 
1212;  Missouri,  K.  &  T.  R.  Co.  v.  McCutcheon,  33  Tex. 
Civ.  App.  557,  77  S.  W.  232;  International  &  Great 
Northern  R.  Co.  v.  Doolan,  56  Tex.  Civ.  App.  503,  120  S. 
W.  1118;  Chicago,  R.  L  &  G.  Ry.  Co.  v.  *Groner,  43  Tex. 
Civ.  App.  264,  95  S.  W.  1118;  Texas  Midland  R.  Co.  v. 
LiUle  (Tex.  Civ.  App.)  77  S.  W.  958;  Missouri,  K.  &  T. 
R.  Co.  of  Texas  v.  Byrd,  40  Tex.  Civ.  App.  315,  89  S.  W. 
991 ;  Cincinnati,  N.  0.  &  T.  P.  Ry.  Co.  v.  Mounts,  31  Ky. 
Law  Rep.  1162,  104  S.  W.  748;  Boothby  v.  Grand  Trunk 


Digitized  byLjOOQlC 


306     SUPREME  COURT  OF  OKLAHOMA. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Gllmore. 


Ry.,  66  N.  H.  342,  34  Atl.   157.     Also  see  Bannister  v. 
H.  Jevne  Co.  (Cal.)  151  Pac.  546. 

Among  the  numerous  reported  cases  involving  ques- 
tions of  liabiUty  for  personal  injuries  resulting  from  two 
or  more  causes,  including  as  one  such  cause  the  negli- 
gence of  the  party  against  whom  the  action  is  brought, 
are  the  following.  Pacific  Telephone  &  Telegraph  Co.  v. 
Hoffman,  208  Fed.  221,  125  C.  C.  A.  421;  Patton  v. 
Southern  Ry.  Co.,  82  Fed.  979,  27  C.  C.  A.  287;  The 
Joseph  B.  Thomas  (D.  C.)  81  Fed.  578;  Donnelly  v.  Ft. 
Dodge  Portland  Cement  Corporation  (Iowa)  148  N.  W. 
982;  Clark  v.  Public  Service  Electric  Co.,  86  N.  J.  Law 
144,  91  Atl.  83;  Helena  Gas  Co.  v.  Rogers,  104  Ark.  59, 
147  S.  W.  473;  City  of  Louisville  v.  Bridwell,  150  Ky. 
589,  150  S.  W.  672;  Thoresen  v.  St.  Paul  &  Tacoma  Lwm^ 
her  Co.,  73  Wash.  99,  131  Pac.  645,  132  Pac.  860;  Free- 
man  v.  Missouri  &  K.  Telephone  Co.,  160  Mo.  App.  271, 
142  S.  W.  733 ;  Schermerhom  v.  New  York  Central  &  H. 
R.  Co.,  33  App.  Div.  17,  53  N.  Y.- Supp.  279;  Burk  v. 
Creamery  Package  Mfg.  Co.,  126  Iowa,  730,  102  N.  W. 
793,  106  Am.  St.  Rep.  377;  Siegel,  Cooper  &  Co.  v.  Trcka, 
218  111.  559,  75  N.  E.  1053,  2  L.  R.  A.  (N.  S.)  647,  109 
Am.  St.  Rep.  302;  Commonwealth  Electric  Co.  v.  Rose, 
214  111.  545,  73  N.  E.  780.  Also  see  1  Shearman  &  Red- 
field  on  the  Law  of  Negligence  (6th  Ed.)   sec.  39,  p.  76. 

For  cases,  though  not  involving  personal  injuries, 
that  are  in  point  in  principle  and  by  analogy  of  reason- 
ing, see  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v.  Mc- 
Kone,  36  Okla.  41,  127  Pac.  488,  42  L.  R.  A.  (N.  S.) 
709;  St.  Louis  &  San  Francisco  R.  Co.  v.  Dreyfus,  42 
Okla.  401,  141  Pac.  773,  L.  R.  A.  1915D,  547. 
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Among  the  cases  not  already  cited  showing  that, 
where  a  personal  injury  has  been  caused  in  any  sub- 
stantial part  by  actionable  negligence,  as  well  as  where 
so  caused  in  whole,  the  right  of  recovery  is  not  defeated 
by  the  fact  that  some  other  physical  condition  for  which 
the  negligent  party  is  not  responsible  superinduced  or 
enhanced  the  injury,  and  that  such  other  physical  condi- 
tion affects  only  the  amount  of  damages  recoverable,  are 
the  following:  ^  Webber  v.  Old  Colony  Street  Ry.  Co., 
210  Mass.  432,  97  N.  E.  74;  Standard  Oil  Co.  v.  Bmvker, 
141  Ind.  12,  40  N.  E.  128;  Louisville  &  N.  R.  Co.  v.  ' 
Norttidngton,  91  Tenn.  (7  Pickle)  56,  17  S.  W.  880,  16 
L.  R.  A.  268;  Miehlke,  Respondent,  v.  Nassau  Electric 
Ry.  Co.,  129  App.  Div.  438,  114  N.  Y.  Supp.  90;  Water- 
man  v.  Chicago  &  Alton  R.  Co.,  82  Wis.  613,  52  N.  W. 
247,  1136;  Hemdon,  Respondent,  v.  City  of  Springfield, 
137  Mo.  App.  513,  119  S.  W.  467;  Hope  v.  Troy  <&  Law- 
singburg  R.  Co.,  40  Hun,  638;  Owens  v.  K.  C,  St.  J.  & 
C.  B.  R.  Co.,  95  Mo.  169,  8  S.  W.  350,  6  Am.  St.  Rep.  39. 

The  only  errors  presented  for  our  consideration  in-» 
volve  the  single  inquiry  as  to  whether  the  verdict  is 
sustained  by  sufficient  evidence. 

It  is  well  settled  that,  if  there  is  any  evidence,  in- 
cluding all  premissible  inferences  therefrom,  reasonably 
tending  to  support  the  verdict,  the  same  must  be  ac- 
cepted as  true,  in  reviewing  a  law  case  in  the  Supreme 
Court,  and  is  sufficient.  Johnson  v.  Johnson,  43  Okla. 
582,  143  Pac.  670;  McKemie  v.  AlbHght,  44  Okla.  405,  144 
Pac.  1027;  City  of  Guthrie  v.  Snyder,  43  Okla.  334,  143  Pac. 
8;  Cummins  v.  Bridges,  42  Okla.  200,  140  Pac.  1146;  Mc- 
CowneU  v.  Watkins,  42  Okla.  214,  140  Pac.  1167;  Great 
Western  Coal  &  Coke  Co.  v.  Serbantas,  50  Okla.  118,  150 
Pac.  1042. 
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Among  the  cases  either  defining  "tend"  or  "tending," 
or  otherwise  throwing  light  upon  the  meaning  of  the 
term  "reasonably  tending  to  prove,"  as  used  in  ascer- 
taining if  there  is  any  evidence  of  a  fact  in  issue  justify- 
ing or  requiring  its  submission  to  the  jury,  are  the  fol- 
lowing: Vigel  V.  Naylor,  24  How.  208,  16  L.  Ed.  646; 
Shaw  V.  New  Year  Gold  Mines  Co.,  31  Mont.  138,  77 
Pac.  515;  White  v.  State,  153  Ind.  689,  54  N.  E.  763; 
Nash  V.  State,  61  Tex.  Cr.  R.  259,  134  S.  W.  709 ;  Hogue 
V.  State,  93  Ark.  316,  124  S.  W.  783,  130  S.  W.  167. 

In  the  brief  for  the  defendant  its  actionable  negli- 
gence, or,  in  other  words,  its  breach  of  duty  to  the  plain- 
tiff, is  admitted  as  follows: 

"It  may  be  admitted  for  the  purpose  of  the  argu- 
ment *  *  *  that  the  colored  waiting  room  of  the 
defendant  at  Greenfield  was  not  property  warmed,  and 
was  used  on  the  day  in  question  to  a  large  extent  for  the 
storage  of  Irish  potatoes;  ♦  ♦  ♦  that  the  defendant, 
by  reason  of  a  custom  or  usage,  as  well  as  under  the 
laws  of  the  state,  was  under  the  duty  to  provide  for  a 
reasonable  length  of  time  before  the  arrival  of  its  trains 
a  waiting  room  for  colored  passengers,  well  warmed  and 
comfortable  in  other  respects;  and  that  the  plaintiff  pre- 
sented himself  at  the  defendant's  station,  for  the  purpose 
of  taking  passage  on  its  train,  within  a  reasonable  time 
prior  to  its  scheduled  arrival;  or,  in  other  words,  it  may 
be  admitted  that  the  defendant,  was  under  a  duty  to  the 
plaintiff  to  provide  a  waiting  room  well  warmed  and 
comfortable,  and  that  it  breached  that  duty." 

After  making  this  admission  the  defendant  proceeds 
to  argue  in  its  brief:  (1)  That  there  is  no  evidence 
reasonably  tending  to  prove  that  defendant's  negligence 
was  the  proximate  cause  of  the  plaintiff's  injuries,  ther# 
being  no  medical  testimony  to  that  effect;  and  T2)  that. 
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even  if  plaintiff's  injuries  did  result  from  exx>osure  to 
cold  weather,  there  is  no  evidence  reasonably  tending  to 
prove  that  it  resulted  from  defendant's  negligence,  and 
not  from  his  prior  exposure.  The  true  answer  to  these 
propositions  seems  obvious  and  conclusive  against  the 
defendant. 

In  examining  this  question,  we  may  as  well  say  at 
the  outset  that,  in  view  of  plaintiff's  prior  good  health, 
of  his  immediately  following  sufferings  and  afflictions, 
and  of  the  absence  of  any  evidence  that  there  was  a^y 
cause,  other  than  exposure  to  the  extremely  cold  weather 
under  consideration,  of  his  said  subsequent  sufferings 
and  afflictions,  which  came  as  if  the  natural  sequence  of 
such  exposure,  we  deem  it  too  clear  to  justify  discussion 
that  there  is  sufficient  evidence  to  warrant  the  inference 
that  such  sufferings  and  afflictions  were  proximately 
caused  by  such  exposure. 

The  undisputed  evidence  not  only  shows  defendant's 
breach  of  duty  to  plaintiff,  as  admitted  in  the  above 
quotation  from  the  former's  brief,  but  it  also  shows  that, 
as  the  proximate  result  of  defendant's  neglect  to  per- 
form its  duty  to  plaintiff  in  this  regard,  the  latter,  for 
about  30  minutes,  suffered  severely  from  cold  at  a  time 
when  his  naturally  diminished  powers  of  resistance,  or, 
in  other  words,  his  ability  and  disposition  to  produce 
body  heat  Vithin  himself,  was  much  below  normal,  and 
far  from  equal  to  the  excessive  demands  of  the  occasion. 
The  defendant  must  have  known  that  passengers  coming 
any  considerable  distance  in  such  extremely  cold  weather 
to  its  station,  with  consequent  diminished  supply  of  body 
fuel  and  decreased  capacity  to  produce  body  heat,  would 
be  in  great  need  of  the  aid  of  external  heat  to  prevent 
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physical  suffering  while  waiting  for  its  train  in  the  more 
or  less  relaxed  state  that  ordinarily  follows  such  jour- 
neys; and  it  is  at  least  a  reasonable,  and  therefore  per- 
missible, inference  that  a  duly  comfortable  waiting  room 
would  have  prevented  much,  if  not  practically  all,  of 
plaintiff's  suffering  from  cold  while  waiting  about  80 
minutes  at  defendant's  station.  It  thus  appears  that  the 
evidence  as  to  defendant's  breach  of  duty  and  plaintifTs 
consequent  suffering  for  30  minutes  next  after  arriving 
at  the  station  is  sufficient  to  sustain  the  verdict  and 
judgment  without  reference  to  his  subsequent  affiictionfiu 
However,  as  the  instructions  to  the  jury  indicated  said 
subsequent  afflictions  as  the  principal  injury  for  which 
plaintiff  demanded  damages,  and  the  defendant's  argu- 
ment in  its  brief  assumes  that  the  damages  allowed  were 
predicated  alone  upon  the  same,  we  feel  that  we  should 
also  discuss  the  question  as  to  whether  the  evidence  rea- 
sonably tends  to  prove  the  defendant's  said  negligence 
proximately  caused  the  same  or  any  substantial  part 
thereof. 

Although  expert  opinion  testimony  may  be  forensi- 
cally  necessary  to  insure  a  correct  inference  by  a  jury 
from  the  proven  basic  facts  upon  which  such  testimony 
and  such  inference  are  alike  based,  such  testimony  is 
not  binding  upon  the  jury,  but  is  merely  advisory  and  in- 
tended to  aid  it  in  sound  reasoning  and  correct  conclu- 
sions from  such  proven  basic  facts;  and,  in*cases  where 
such  testimony  is  admissible,  it  would  seem  that  such 
testimony,  strictly  speaking,  can  never  be  regarded  as 
legally  necessary  to  sustain  a  jury's  inference  from  such 
proven  basic  facts,  though  the  court  may  not  know  such 
inference  to  be  correct,  unless  the  court  is  convinced  and 
can  say  such  inference  is  unwarranted   (S  Modem  Law 
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of  Evidence,  by  Chamberlayne,  sec.  2377,  p.  3229;  2 
Jones,  Commentaries  on  Evidence,  sees.  367,  392;  Con- 
gress  &  E.  Spring  Co.  v.  Edgar,  99  U.  S.  645,  25  L.  Ed. 
487;  Union  Ins.  Co.  v.  Smith,  124  U.  S.  405,  8  Sup.  Ct. 
534,  31  L.  Ed.  497;  Head  v.  Hargrave,  105  U.  S.  45,  26  L. 
E;d.  1028;  Colley  v.  Sapp,  44  Okla.  16,  142  Pac.  989, 
1193) ;  but  in  the  instant  case  the  defendant  produced 
such  expert  testimony  from  a  physician  who  supplied 
much  that  might  be  thought  lacking  in  the  evidence  ad- 
duced by  the  plaintiff  as  to  the  proximate  cause  of  his 
subsequent  afflictions,  especially  as  to  the  proximate 
cause  of  his  being  "puny'*  and  "stove  up"  at  the  time  of 
the  trial. 

The  defendant  erroneously  contends,  upon  the  inap- 
plicable authority  of  Solts  v.  Sovihwestem  Cotton  Oil  Co., 
28  Okla.  706,  115  Pac.  776,  quoting  with  approval  Patton 
V.  Texas  &  Pacific  Ry.  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275, 
45  L.  Ed.  361,  and  other  authorities  to  the  same  effect, 
that  the  testimony  leaves  the  matter  uncertain,  in  that 
either  plaintiff's  drive  to  the  station  in  an  open  vehicle 
or  his  30  minutes'  wait  thereat  without  the  aid  of  ex- 
ternal heat  may  have  brought  about  his  subsequent  af- 
flictions, only  for  the  latter  of  which  causes  the  defendant 
is  responsible,  so  that  the  jury  is  left  to  guess  between 
these  two  causes,  and  find  that  the  negligence  of  the 
defendant  is  the  reiU  cause,  when  there  is  no  satisfactory 
foundation  in  the  testimony  for  that  conclusion,  as  if 
said  causes  were  inconsistent,  and  the  existence  of  one 
negatived  the  existence  of  the  other.  This  contention 
would  be  sound  and  these  authorities  applicable  if  only 
one  of  these  two  causes  could  have  produced  such  sub- 
sequent affliction,  if  these  causes  could  not  have  operated 
together  to  produce  the  same,  and,  further,  if  the  evi- 
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dence  furnished  no  criterion  by  which  the  jury  might 
find  that  defendant's  negligence  was  the  real  cause  of 
the  whole  or  some  substantial  part  of  such  subsequent 
afflictions ;  but  the  contention  is  not  sound  and  the  author- 
ities are  not  in  point  here,  where  both  caOses  together  or 
the  defendant's  negligence  alone  may  have  produced 
these  afflictions,  and  we  are  unable  to  say  that  the  evi- 
dence does  not  afford  a  basis  from  which  the  jury  may 
reasonably  have  inferred  that  but  for  said  30  minutes' 
wait  in  the  cold  the  plaintiff  would  not  have  suffered  any 
or  some  substantial  part  of  such  afflictions. 

It  is  at  least  a  matter  of  common  positive  knowledge 
that  one  so  thinly  clad  that  his  sufferings  from  cold 
would  be  intense  and  of  serious  after  effect,  if  not  fatal, 
in  an  hour  and  a  half  of  exposure  to  extremely  cold 
weather,  may  expose  himself  to  the  same, weather  for 
a  moment  or  somewhat  longer  without  experiencing  any 
considerable  discomfort;  and  it  would  seem  that,  in  the 
light  of  common  knowledge  that  the  need  of  the  aid  of 
external  heat  increases  with  each  moment  of  such  ex- 
posure when  the  demand  for  body  heat  exceeds  its  ability 
to  produce  a  sufficiency  from  within,  and  that,  if  a  per- 
son had  such  aid  before  passing  the  determinate  rallying 
point,  no  subsequent  affliction  would  result  therefrom, 
this  court  cannot  say  that  an  inference  that  plaintiff's 
subsequent  afflictions  were  due  in  whole  or  in  some  sub- 
stantial part  to  his  exposure  at  the  defendant's  station 
is  unwarranted.  Indeed,  such  an  inference  would  seem 
to  rest  upon  practically  as  solid  ground  as  the  inference 
that  plaintiff's  suffering  at  the  station  for  30  minutes 
was  due  in  whole  or  in  some  substantial  part  to  his  ex- 
posure at  the  time,  rather  than  to  his  prior  exposure, 
which  latter  must  have  contributed  to  an  extent  difficult 
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to  determine  to  his  suffering  during  said  '30  minutes,  and, 
however  improbable,  it  is  not  impossible  that  before  his 
arrival  at  the  station  he  had  so  far  passed  a  determinate 
rall3ring  point  that  the  heat  of  a  reasonably  comfortable 
waiting  room  would  have  relieved  his  conscious  suffering 
but  little. 

As  to  whether  and  to  what  extent  defendant's  breach 
of  duty  to  the  plaintiff  caused  plaintiff's  subsequent  af- 
fliction, as  well  to  whether  and  to  what  extent  such 
breach  of  duty  caused  plaintiff's  suffering  at  the  station, 
was  a  question  for  the  jury,  which  its  verdict  finally 
determined.    See  all  the  cases  hereinbefore  cited. 

If,  as  must  be  admitted,  it  is  impossible  to  find 
in  the  record  in  the  instant  case  evidence  indicating  the 
precise  lines  between  the  injury  suffered  after  plaintiff's 
arrival  at  the  station  and  defendant's  breach  of  duty 
as  the  proximate  result  of  his  prior  exposure  only  and 
the  injury  suffered  only  as  the  proximate  result  of  such 
breach  of  duty,  and  difficult  to  find  any  satisfactory  meas- 
ure by  which  to  determine  the  extent  of  the  injury  and 
consequent  amount  of  damages  properly  chargeable  to 
the  defendant,  such  considerations  apparently  have  not  in 
the  past  history  of  personal  injury  cases  prevented  the 
submission  of  such  questions  to  the  jury  nor  affected  the 
conclusiveness  of  its  verdict.  Similar  difficulties  often 
present  themselves  in  determining  the  amount  of  dam- 
ages (St.  L.  &  S.  F.  R.  Co.  V.  Long,  41  Okla.  177,  137 
Pac.  1156,  Ann,  Cas.  1915C,  432,  with  notes),  and  in- 
deed equally  difficult  tasks  have  been  by  legislation  spe- 
cifically imposed  upon  juries,  as,  e.  g.,  where  in  giving 
damages  for  injuries  caused  by  the  combined  negligence 
of  a  plaintiff  and  a  defendant  the  jury  is  required  to 
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return  a  verdict  for  only  such  part  of  the  whole  amount 
as  is  apportionable  to  the  negligence  of  the  defendant. 

In  the  case  of  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Hook, 
supra,  an  unwarmed  depot  case,  it  was  held: 

"Where  a  passenger  was  compelled  to  wait  several 
hours  in  an  unheated  waiting  room  at  a  passenger  depot, 
and  contracted  a  cold  there  which  developed  into  a  case 
of  pneumonia  within  86  hours,  and  there  was  evidence 
tending  to  show  that  the  pneumonia  resulted  from  the 
exposure,  the  jury  were  justified  in  finding  that  the  con- 
dition of  the  waiting  room  was  the  cause  of  the  disease, 
and  in  holding  the  railroad  company  liable/' 

In  that  case  the  passenger,  a  child,  had  been  exposed 
to  the  cold  in  going  800  yards  to  the  station,  and  if,  as 
is  said,  pneumonia  is  infectious,  and  in  a  measure  con- 
tagious, the  child  may  have  contracted  the  same  from 
another  child  in  the  same  family  who  had  just  recovered 
from  that  disease. 

In  Texas  Midland  R.  R.  Co,  v.  Little,  supra,  an  un- 
warmed depot  case,  it  was  held: 

"In  a  husband's  action  for  the  suffering  of  his  wife, 
occasioned  by  the  unwarmed  condition  of  defendant  rail- 
road company's  depot,  the  fact  that  the  wife  was  cold 
when  she  entered  the  depot  would  not  affect  the  right 
to  recover  for  suffering  for  continued  or  increased  cold 
thereafter,  occasioned  by  its   unwarmed  condition." 

In  the  case  of  Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Groner, 
supra,  an  unwarmed  depot  case,  it  was  held: 

"Where  the  wife  of  the  plaintiff'  had  consumption  at 
the  time  of  her  exposure  to  cold  through  the  negligence 
of  the  defendant,  and  such  negligence  reasonably  and 
naturally  aggravated  the  disease  and  hastened  her  death, 
the  defendant  would  be  liable  if  such  death  was  a  prox- 
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imate  result  of  said  negligence.  In  such  case  the  de- 
fendant's negligence  would  be  a  contributing  cause  of 
the  death,  and  the  negligence  could  not  be  excused  on 
the  ground  that  death  would  have  occurred  later.  This 
fact  goes  only  to  the  amount  of  damages." 

In  Missouri,  K.  &  T.  Ry.  Co.  v.  McCutcheon,  supra, 
an  unwarmed  depot  case,  it  was  held: 

"Where,  in  an  action  for  injuries  resulting  from  ex- 
posure to  the  inclement  weather,  plaintiff  alleged  and  the 
evidence  showed  that  her  ovaries  had  become  affected,  it 
was  permissible  for  her  to  testify  to  the  effect  that  such 
diseased  condition  would  naturally  have  upon  other  or- 
gans of  the  body,  though  there  was  no  allegation  as  to 
the  effect  upon  such  other  organs." 

We  have  found  no  case  in  which  the  plaintiff,  with- 
out qualifying  as  an  expert,  has  been  denied  the  right 
to  testify  to  subsequent  illness  as  a  result  of  exposure 
to  inclement  weather;  and  in  the  case  last  above  quoted, 
as  will  be  seen  from  the  quotation,  a  witness  was  allowed 
to  testify  to  the  natural  effect  of  a  bodily  condition,  while 
in  the  case  of  International  &  G.  N.  R.  R.  Co,  v,  Dookm, 
supra,  the  plaintiff  testified  that  she  "took  cold  from  the 
exposure,"  etc. 

In  the  case  of  Standard  Oil  Co.  v.  Bowker,  supra,  it 
was  held: 

"Tlmt  plaintiff  disobeyed  his  physician's  instructions, 
in  taking  improper  exercise,  which  contributed  to  his 
ailment,  will  not  prevent  a  recovery,  but  only  goes  to  the 
amount  of  damages." 

In  the  case  of  Louisville  &  N.  R.  Co.  v.  Northington, 
supra,  it  was  held: 

"In  an  action  for  negligent  killing,  where  galloping 
consumption  was  claimed  by  defendant  to  have  been  the 
cause  of  the  death,  which  occurred  about  a  month  after 
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the  accident,  the  court  having  instructed  that,  'if  the  in- 
jury was  slight  and  of  such  a  character  as  to  simply  ag- 
gravate the  disease,  and  he  died  of  the  disease,  and  not 
of  the  injury,  then  plaintiff  cannot  recover,'  there  was  no 
error  in  adding,  'but,  if  the  death  was  hastened  or  oc- 
curred sooner  by  reason  of  the  injury,  ♦  ♦  ♦  then 
the  injury  was  the  cause  of  the  death.'  " 

In  Miehlke  v.  Nassau  Electric  Railroad  Co.,  supra,  it 
was  held: 

"A  passenger  injured  by  the  negligence  of  a  railroad 
company  need  not  have  been  physically  sound  in  order 
to  recover  for  injury  actually  sustained." 

The  cases  hereinbefore  cited  as  defining  "tend"  and 
"tending"  and  as  otherwise  throwing  light  upon  the  ques- 
tion also  support  the  view  that  in  the  instant  case  the 
evidence  reasonably  tends  to  support  the  verdict. 

The  jurors,  in  the  light  of  common  experience  and 
knowledge,  nrny  have  inferred  either  that  plaintiff  had 
not  passed  a  determinate  and  easy  rallying  point  when 
he  reached  the  station,  or,  if  so,  that  he  had  not  so  far 
passed  the  same  but  that  his  subsequent  sufferings  and 
afflictions  would  have  been  substantially  less  if  a  duly 
comfortable  waiting  room  had  been  provided  for  him ; 
and,  if  defendant's  breach  of  duty  proximately  caused 
either  the  whole  or  any  substantial  part  of  plaintiff's 
sufferings  while  at  the  station,  or  the  whole  or  any  sub- 
stantial part  of  his  subsequent  sufferings  and  afflictions, 
it  was  liable  for  the  damages  given  against  it  in  this 
action. 

For  the  reasons  stated,  the  judgment  of  the  trial 
court  should  be  affirmed. 

COLLIER,  C,  not  participating. 
By  the  Court:     It  is  so  ordered. 
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WILHELM  V.  MISSOURI,  0.  &  G.  RY.  COMPANY. 

No.  5360.    Opinion  Fileil  November  9,  1915. 
(^^2  Tac.  loss.) 

1.  RAILROADS^Injuries  to  Persons  on  Tracks— Licensees.  \Mieu 
it  is  shown  tha»t  a  footpatii  across  and  along  a  railroad  track  has 
been  habitually  used  l)y  the  public  for  a  number  of  years  without 
objection,  it  Is  a  question  of  fact  for  the  jury  to  determine  whether 
the  lailroad  company  has  not  acquiesced  in  such  use. 

2.  SAME— Daty  of  Care.  The  rule  as  stated  in  A.,  T.  &  S.  F.  Ky.  Co. 
V.  Cogswell,  23  Okla.  181.  99  Pac.  923,  20  L.  R.  A.  (N.  S.)  837.  to  the 
effect  that  a  railroad  company  is  lialde  only  for  willful  and  wanton 
Injuries  which  may  be  inflicted  upc/U  a  licensee,  is  not  followed. 
But  it  is  held  that,  regardless  of  '^he  fact  that  the  person  injured 
was  a  bare  licensee  upon  the  track  of  the  railroad  company,  the 
company  is  bound  to  exercise  that  do;:rec  of  care  and  watchfulness 
to  protect  human  life  thait  is  commensurate  with  the  probability 
that  persons  may  be  upon  its  t  ack  at  any  given  paint.  And 
whether  or  not  that  has  been  done,  under  proi>er  instructions,  is 
a  question  for  the  jury. 

3.  SAME— Negligence.  Where  a  ra'lroad  con^pany  makes  a  flying 
switch,  in  a  vicinity  where  the  employees  know  or  should  know 
ihei-e  are  likely  to  be  human  beings  uion  the  track,  wlfh  n<: 
brakeman  on  the  cars  to  control  them  or  to  keep  a  lo.)kout  for 
t)edestrians,  held,  that  such  conduct  is  gross  negligence. 

(Syllabus  by  Brett,  C.) 

Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Action  by  Mrs.  E.  J.  Wilhelm  against  the  Missouri, 
Oklahoma  &  Gulf  Railway  Company.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  brings  error.  Reversed 
and  remanded. 

Wolfe,  Wood  &  Haven  and  Utterback,  Hayes  &  Mac- 
DonxUd,  for  plaintiff  in  error. 

E.  R.  Jones  and  /.  C.  Wilhoit  {Arthur  Miller,  of 
counsel),  for  defendant  in  error. 
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Opinion  by  BRETT,  C.  The  material  facts  in  this 
case  are  that  on  November  18,  1911,  iil  the  town  of  Kene- 
fick,  Okla.,  S.  T.  Wilhelm  was  run  over  by  cars  on  the 
tracks  of  the  defendant  in  error,  the  Missouri,  Oklahoma 
&  Gulf  Railway  Company,  and  killed.  The  evidence  shows 
that  the  deceased  was  walking  along  a  side  track,  which 
ever  since  the  railroad  was  built,  has  been  used  by  per- 
sons living  in  a  certain  vicinity  as  a  near  cut  in  going 
from  the  east  to'  the  west  part  of  Kenefick  and  return- 
ing; that  the  town  was  built  principally  on  the  west  side 
of  the  track,  and  that  these  per3ons  had  thus  used  this 
track  until,  in  the  language  of  one  witness,  it  was  "all 
beat  out  there  where  they  walked  along,  first  one  and 
another,  alongside  the  track,  and  on  the  track  and  every- 
where"; that  the  deceased  at  the  time  of  the  accident 
was  going  toward  the  south,  and  immediately  prior  to  the 
accident  an  engine  pulling  certain  cars  had  gone  north 
on  the  ma:n  line,  and  on  reaching  the  north  end  of  .^h- 
side  track,  upon  which  the  deceased  was  walking,  made 
what  the  witnesses  describe  as  a  "kick  switch,"  kicking 
seven  cars,  with  no  brakeman  upon  them,  onto  this  side 
track,  where  deceased  was  walking,  which  said  cars  ran 
over  the  deceased  and  cut  his  body  in  two. 

At  the  close  of  the  evidence  the  defendant  in  error, 
as  defendant  below,  demurred  to  the  evidence,  which  was 
by  the  court  sustained;  and  from  this  order  the  plaintiff 
in  error,  plaintiff  below,  appeals.  We  think  this  ruling 
of  the  trial  court  was  clearly  error. 

The  case  narrows  itself  down  to  two  controlling  ques- 
tions: First,  was  the  deceased  a  trespasser  or  a  licensee? 
and  second,  did  the  railroad  company,  under  all  the  cir- 
cumstances, discharge  its  duty  to  the  deceased,  or  was  it 
guilty  of  negligence?     The  plaintiff  in  error  insists  that 
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the  deceased  was  a  licensee.  The  defendant  in  error  in-  ^ 
sists  that  he  was  a  trespasser  pure  and  simple.  And 
under  the  state  of  facts  shown  by  the  evidence  in  this 
case  it  was  the  duty  of  the  court  to  have  submitted  to 
the  jury  the  usage  of  the  public  in  regard  to  this  path- 
way, and  to  have  left  them,  under  proper  instructions,  to 
determine  whether  or  not,  under  all  the  facts  and  circum- 
stances, the  deceased  was  a  licensee,  with  the  permission 
of  the  railway  company,  express  or  implied,  to  use  tids 
track  as  a  pathway,  or  was  a  mere  trespasser. 

In  Northern  Pacific  RaMway  Co:  v.  Baxter,  187  Fed. 
787,  109  C.  C.  A.  635,  the  court  says: 

"The  vicinity  was  so  much  used  by  the  public,  per- 
sons walking  and  passing  across,  upon,  and  along  the 
tracks,  that  a  duty  was  imposed  upon  the  railway  com- 
pany to  exercise  reasonable  care  and  precaution  to  pro- 
tect them  against  injury ;  or,  at  least,  it  was  properly  left 
to  the  jury  to  determine  what  was  the  usage  of  the  public 
in  that  regard,  and  consequently  to  determine  whether 
the  plaintiff  was  a  licensee,  with  permission  of  the  rail-  * 
way  company  to  use  the  track  as  a  pathway." 

In  Shaw  v.  Georgia  Railroad,  127  Ga.  8,  55  S.  E.  960. 
the  syllabus  in  part  is: 

"Under  the  facts  in  this  case,  it  should  have  been 
submitted  to  the  jury  to  say  whether  that  part  of  the 
railroad  track  which  was  the  locus  of  the  homicide  was  so 
frequently  used  by  the  public  as  a  pathway,  with  the 
knowledge  of  the  railroad  company,  as  to  require  the 
servants  of  the  defendant  engaged  in  the  operation  of 
trains  thereon  to  anticipate  the  presence  of  pedestrians." 

In  Taylor  et  al.  v.  Delaware  &  Hudson  Cannl  Corn^ 
pany,  113  Pa.  162,  8  Atl.  43,  57  Am.  Rep.  446,  the  sylla- 
bus lays  down  the  doctrine  that: 
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"When  it  is  shown  that  a  footpath  across  a  railroad 
track  has  been  habitually  used  by  the  public  for  many 
years  without  objection,  it  is  a  question  of  fact  for  the 
jury  to  determine  whether  the  railroad  company  has  not 
acquiesced  in  such  use/' 

Besides,  it  is  a  general  rule  of  law  that,  where  the 
facts  are  such,  whether  disputed  or  undisputed,  that  dif- 
ferent minds  may  honestly  draw  different  conclusions 
from  them,  the  case  is  one  that  should  go  to  a  jury.- 
There  was  undisputed  evidence  in  this  case  that  this 
track  had  been  used  for  a  number  of  years  by  the  public 
as  a  pathway  without  objection,  and  it  was  a  question 
of  fact  for  the  jury  to  determine  under  all  the  evidence 
whether  or  not  the  railroad  company  had  acquiesced  in 
such  use. 

But  the  defendant  in  error  contends  that  in  any 
event  the  deceased  could  not  have  been  more  than  a 
licensee,  and  that  the  railroad  company  owed  no  duty 
to  a  licensee,  except  to  avoid  willfully  and  wantonly  in- 
juring him,  and  ins'sts  that  this  contention  is  sustained 
by  the  decisions  of  this  court.  But  we  take  issue  with 
this  statement.  The  cases  relied  upon  by  defendant  in 
error  as  supporting  this  contention  are  Rogers  v.  Chicago, 
R.  L  &  P.  Rrj.  Co.,  32  Okla.  109,  120  Pac.  1093,  and  A„  T. 
&  S.  F.  Ry.  Co.  V.  Cogswell,  23  Okla.  181,  99  Pac.  923, 
20  L.  R.  A.  (N.  S.)  837.  But  Rogers  v.  C,  R.  I.  &  P. 
Ry.  Co.,  is  not  based  upon  facts  at  all  similar  to  those  in 
the  case  at  bar,  and  is  not  decisive  of  the  question  as 
to  the  duties  of  a  railroad  company  to  a  licensee;  but 
in  the  body  of  the  opinion  it  is  specifically  stated  that: 

"There  is  no  proof  in  the  case  that  would  tend  to- 
ward establishing  an  inference  that  the  railroad  company 
or  its  employees  might  reasonably  expect  persons  on  its 
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track  at  the  place  and  time  of  the  alleged  injury.  The 
proof  in  this  case  is  insufficient,  as  a  matter  of  law,  to 
even  give  to  the  plaintiff  the  status  of  a  licensee,  even 
if  that  would  avail  him.  The  fact  that  a  number  of  the 
employees  of  a  compress,  when  they  went  to  town,  during 
a  period  of  six  or  seven  weeks,  sometimes  walked  up  the 
tracks,  with  no  showing  of  even  knowledge,  much  less 
permission,  on  the  part  of  the  railroad,  the  travel  being 
neither  continuous,  often,  nor  of  long  stand  ng,  no  physi- 
cal marks,  such  as  a  well-known  and  beaten  path  being 
shown,  or  other  circumstances  that  might  impute  or 
raise  an  inference  of  knowledge .  and  permission  on  the 
part  of  the  railroad,  does  not  amount  to  a  license  by 
it  to  use  its  tracks  by  pedestrians." 

The  learned  judge  here  specifically  finds  tha*:  the 
evidence  does  not  even  raise  an  inference  that  would 
give  the  plaintiff  the  status  of  a  licensee.  Then  how 
could  it  be  contended  that  the  question  of  the  duty  of  a 
railroad  company  to  a  licensee  was  decided  in  that 
opinion  ? 

In  Atchison,  T.  <&  S.  F.  Ry.  Co.  v.  Cogswell,  the 
court  was  passing  upon  the  right  of  the  defendant  in 
error,  CogsweU,  to  recover  for  an  injury  sustained  by 
falling  into  a  hole  in  the  platform  of  a  depot,  and  specific- 
ally found  that  he  was  rightfully  on  business  at  the  depot, 
and  was  neither  a  licensee  nor  a  trespasser,  and  therefore 
could  not  have  decided  in  that  case  the  duties  of  a  rail- 
road company  toward  a  licensee.  But  that  part  of  the 
opinion  relied  upon  by  the  defendant  in  error  as  sus- 
taining its  contention  is  the  following: 

"A  person  who  does  not  go  upon  the  premises  of  a 
railway  company  as  passenger,  servant,  trespasser,  or  as 
one  standing  in  any  contractual  relation  to  the  corpora- 
tion, but  who  is  permitted  by  the  company  to  come  upon 
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its  premises  for  his  own  interest,  convenience,  or  benefit, 
is  upon  the  premises  of  such  railway  company  as  a 
licensee,  and  the  railway  company  is  liable  only  for 
willful  or  wanton  injuries  which  may  be  done  to  such 
licensee  by  the  gross  negligence  of  its  agents  or  em- 
ployees." 

But,  as  above  stated,  an  examination  of  the  above 
opinion  reveals  the  fact  that  that  statement  is  foreign 
to  the  facts  in  that  case^  and  to  the  issue  before  the 
court,  and  is  in  no  way  necessary  to,  and  does  not  in  any 
way  influence,  the  conclusion  reached  in  the  opinion.  And 
we  think  it  is  not  the  rule  of  law  that  should  be  applied 
to  the  facts  in  the  case  at  bar. 

The  question  of  the  duty  of  a  railroad  company  to  a 
licensee  comes  up  squarely  for  decision  in  this  court 
lor  the  first  time  in  the  case  at  bar;  and  we  think  the 
sovmd  and  wholesome  rule  of  law,  humane  and  conserva- 
tive of  human  life,  is  that,  even  though  the  person  killed 
or  injured  is  a  bare  licensee  upon  the  track  of  the  rail- 
road company,  the  company  is  bound  to  exercise  that  de- 
gree of  care  and  watchfulness  to  protect  against  injur- 
ing him  that  is  commensurate  with  the  probability  that 
persons  may  be  upon  its  track  at  that  point.  2  Thompson 
on  Negligence,  section  1726. 

In  Sivift  V.  Staten  Island  R.  T.  R.  Co.,  123  N.  Y.  645, 
25  N.  E.  378,  the  court  says: 

"The  legal  principles  applicable  to  the  facts  appear- 
ing here  have  been  frequently  enunciated  by  this  court 
to  the  effect  that,  where  the  public  have,  for  a  long  time, 
notoriously  and  constantly,  been  in  the  habit  of  crossing 
a  railroad  at  a  point  not  in  a  traveled  public  highway, 
with  the  acquiescence  of  the  railroad  company,  such  ac- 
quiescence amounts  to  a  license,  and  imposes  a  duty 
upon  the  company,  as  to  all  persons  so  crossing,  to  exer- 
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cise  reasonable  care  in  the  running  of  its  trains  so  as  to 
protect  them  from  injury." 

In  Great  Northern  Ry.  Co.  v.  Thompson,  199  Fed. 
3^5,  118  C.  C.  A.  79,  47  L.  R.  A.  (N.  S.)  506,  the  court, 
in  Speaking  of  the  duty  of  a  railroad  company  under  con- 
ditions similar  to  those  in  the  case  at  bar,  says: 

"It  is  still  obliged  to  move  its  trains  with  reasonable 
regard  to  the  persona!  safety  of  those  whom  its  officers 
know  are  likely  to  be  found  on  its  tracks.  In  Ft  Worth 
&  D.  C.  R.  Co.  i\  Lonigino,  54  Tex.  Civ.  App.  87,  118 
S.  W.  198,  the  court  said:  'We  take  it  to  be  well  settled 
that  railroad  companies  are  charged  vdth  the  duty  of 
exercising  ordinary  care  to  discover  the  presence  of  per- 
sons on  their  tracks,  and  to  avoid  injuring  them  at  those 
places  where,  under  all  the  circumstances,  they  are  rea- 
sonably chargeable  with  knowledge  that  such  persons  are 
liable  to  be:  and,  in  our  judgment,  it  can  make  no  dif- 
ference, so  far  as  the  duty  of  the  railroad  is  concerned, 
whether  such  persons  are  technically  to  be  classed  as 
trespassers,  licensees,  or  persons  using  the  company's 
tracks  as  of  right.  In  all  such  cases  the  duty  is  imposed 
because  of  the  broad  rule  of  humanity  that  one  engaged 
in  so  dangerous  a  business  is  required  to  exercise  ordi- 
nary care  to  avoid  injuring  another,  when  the  presence  of 
and  danger  to  such  other  person  is  reasonably  to  be  an- 
ticipated.' 

"In  Murrell  v.  Missouri  Pac.  R,  Co.,  105  Mo.  App.  88, 
79  S.  W.  505,  the  evidence  was  that  for  many  years 
people  had  used  the  right  of  way  and  the  tracks  as  a 
passway,  and  that  this  was  with  the  consent  of  the  com- 
pany; for,  while  a  sign  was  shown  to  have  been  put 
up  warning  people  away,  it  was  never  obeyed,  and  the 
defendant  knew  that  for  many  years  it  had  been  alto- 
gether ignored.  The  court  said:  *It  follows  that  pla'n- 
tiff  was  not  a  trespasser  when  walking  along  the  track 
oh  the  right  of  way.  Morgan  v.  Railway  Co.,  159  Mo. 
262,  60  S.  W.  195.     It  was  the  duty  of  defendant's  serv- 


Digitized  byLjOOQlC 


324     SUPREME  COURT  OF  OKLAHOMA. 


Wilhelm  v.  Missouri,  ().  &  G.  Ry.  Co. 


ants  in  charge  of  the  engines  to  keep  a  lookout  for  per- 
sons on  the  track,  and  this  liability  is  not  limited  to  want 
of  care  after  discovery  of  the  danger.' " 

The  Supreme  Court  of  the  State  of  Washington,  in 
Roth  V.  Union  Depot  Co,,  13  Wash.  525,  43  Pac.  641,  44 
Pac.  253,  31  L.  R.  A.  855,  a  case  very  much  in  point, 
says: 

"The  rule  as  laid  down  by  many  writers  is  that 
such  a  duty  is  imposed  upon  a  railroad  company  in  op- 
erating its  trains  as  would  be  imposed  upon  an  honest 
man  in  the  transaction  of  his  business.  It  seems  to  us 
that  no  honest  or  humane  person  would  be  guilty  of 
transacting  his  business  in  the  reckless  manner  in  which 
the  appellant  in  this  case  transacted  his.  Duties  are 
relative,  and  that  which  would  not  be  a  duty  under  cer- 
tain conditions  would  become  a  most  imperative  duty 
under  others.  The  people  of  modem  times  hold  life  and 
limb  in 'too  high  regard  to  allow  them  to  be  weighed  in 
the  scale  with  mere  convenience  or  selfish  property  in- 
terests. This  is  the  sentiment  of  humanity,  and  a  senti- 
ment which  ought  to  be  reflected  by  the  decisions  of  the 
courts.  This  appellant,  to  save  the  expense  of  an  em- 
ployee for  a  few  minutes,  hurled  not  only  one,  but  two 
blind  cars  down  this  right  of  way,  regardless  of  the  fact, 
which  it  must  have  known,  under  the  circumstances  as 
shown  by  the  testimony,  that  they  were  liable  to  cause 
the  death  or  permanent  injury  of  some  one;  and  we 
think  that  this  fact  alone  establishes  gross .  and  willful 
negligence." 

In  the  case  at  bar  the  defendant  not  only  hurled 
.two,  but  seven,  blind  cars  down  this  right  of  way,  re- 
gardless of  the  fact  that,  under  the  circumstances  as 
shown  by  the  testimony,  they  were  liable  to  cause  the 
death  or  permanent  injury  of  some  one;  and  to  hold  under 
th?s  undisputed  evidence  that  that  was  not  gross  negli- 
gence wa&  unmistakably  error.     Any  number  of  courts 
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might  be  cited  and  quoted  that  adhere  firmly  to  the 
doctrine  we  have  announced.  Palmer  v,  Chicago,  St. 
L.  &  Pittsburgh  R.  R.  Co.,  112  Ind.  250,  14  N.  E.  70; 
Louisville,  New  Albany  &  Chicago  Ry.  Co.  v.  Phillips,  112 
Ind.  59,  13  N.  E.  132,  2  Am.  St.  Rep.  155;  WiUiams  v. 
Southern  Railway  Co.,  11  Ga.  App.  305,  75  S.  E.  575; 
Troy  V.  Railroad,  99  N.  C.  299,  6  S.  E.  77,  6  Am.  St. 
Rep.  521 ;  Western  &  Atlantic  R.  R.  v.  Meigs,  74  Ga.  857 ; 
Mary  Byrne  et  al.  v.  N.  Y.  C.  &  Hudson  R.  R.  Co.,  104 
N.  Y.  362,  10  N.  E.  539,  58  Am.  Rep.  512;  Swift  v. 
Staten  Island  Rapid  Transit  R.  R.  Co.,  123  N.  Y.  645, 
25  N.  E.  378;  Barry's  Adm'r  v.  N.  Y.  C.  &  Hudson  River 
R.  R.  Co.,  92  N.  Y.  289,  44  Am.  Rep.  377  ;*  Hangman  v. 
Railway  Co.,  45  Ohio  St.  11,  12  N.  E.  451,  4  Am.  St.  Rep. 
507;  Baltimore  &  Potomac  R.  R.  D.  v.  Cumberland,  176 
U.  S.  232,  20  Sup.  Ct.  380,  44  L.  Ed.  447;  RaUroad  Co. 
V.  Stout,  17  Wall.-  657,  21  L.  Ed.  745;  Union  Pac.  Ry.  Co. 
V.  McDonald,  152  U.  S.  262,  14  Sup.  Ct.  619,  38  L.  Ed. 
434;  Conley's  Adm'r  v.  Cincinnati,  New  Orleans  &  Texas 
Pacific  Co.,  89  Ky.  402,  12  S.  W.  764;  Murrell  v.  Mo. 
Pac.  Ry  Co.,  105  Mo.  App.  88,  79  S.  W.  505;  Morgan  v. 
Wabash  R.  R.  Co.,  159  Mo.  262,  60  S.  W.  195;  B.  &  O. 
Ry.  Co.  v.  State  of  Maryland  et  al.,  36  Md.  366;  Hicks 
V.  Pacific  Ry.  Co.,  64  Mo.  430;  Isabel  v.  N.  Y.  &  N.  H. 
R.  R.  Co.,  27  Conn.  392,  71  Am.  Dec.  78;  Davis  v.  Chicago 
&  Northwestern  Ry.  Co.,  58  Wis.  646,  17  N.  W.  406,  46 
Am.  Rep.  667. 

It  is  true  many  courts  have  announced  a  more  nar- 
row and  technical  doctrine;  but  the  ends  of  justice  de- 
mand that  human  life  and  human  limb  have  at  least 
equal  protection  with  property  interests. 
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We,  therefore,  recommend  that  the  judgment  be  re- 
versed, and  the  cause  remanded  for  further  proceedmgs 
not  inconsistent  with  this  opinion. 

By  the  Court:     It  is  so  ordered. 


KING  V.  HAMILTON. 

Xo.  5449.     Opinion  File<l  Novemlier  9,  1915. 

(152  Pac.  1(>72.) 

TRIAL— Credibility  of  Witnesscs-^m^'  Question— Verdict.  The  Jury 
is  not  bound  to  l)elii»ve  all  the  testimony  of  any  imrticular  witness, 
])ut  may  acc-ept  such  parts  of  such  testimony  as  seem  to  them 
reasonable  and  time,  and  rejecit.  such  parts  as  seem  unreasonable 
and  untrue.  And  where  there  is  eonflietinj;  evidence  as  to  the 
amount  due  plaiutilT.  the  verdict  will  not  Ik*  deemetl  a  compromise 
verdict  ]>ecause  the  jury  jrave  the  plaintiff  only  a  jmnt  of  the 
amount  he  testified  was  due  him. 

(Syllabus  by  Brett,  C.) 

Error  from  County  Court,  Ellis  •  County; 
A.  L.  Squire,  Judge. 

Action  by  Harvey  Hamilton,  as  guardian  for  Emory 
Hamilton,  against  Jerry  King.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

C  B.  Leedy,  for  plaintiff  in  error. 

Perry  J.  Morris,  for  defendant  in  error. 

Opinion  by  BRETT,  C.  This  action  originated  in 
the  justice  court,  and  is  a  suit  for  a  balance  claimed  to 
be  due  Emory  Hamilton,  plaintiff  below,  by  Jerry  King, 
defendant  below,  for  labor  performed  by  .Hamilton  for 
King.     The  amount  claimed   is  $18.53.     In   the  county 
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court  the  jury  found  for  Hamilton  in  the  sum  of  $11.35, 
and  defendant  King  appeals  from  this  judgment. 

The  only  issue  raised  and  argued  in  this  court  is 
that  the  verdict  was  a  compromise  verdict,  and  should 
be  set  aside.  It  is  insisted  that  there  was  no  contro- 
versy as  to  the  length  of  time  Hamilton  worked  for 
King,  or  as  to  the  amount  King  had  paid  him,  but  that 
the  only  controversy  was  ^s  to  the  amount  per  month 
he  was  to  receive,  and  that  the  jury  should  have  be- 
lieved Either  Hamilton  or  King  on  this  question  and  re- 
turned a  verdict  for  Hamilton  for  all  he  claimed  or 
nothing;  and  that  the  verdict  of  $11.35  was  necessarily 
a  compromise  verdict.  But  under  the  evidence  in  this 
case  we  cannot  agree  with  this  contention.  There  was 
evidence  injected  into  the  case  by  plaintiff  in  error  of  pay- 
ments made  by  King  to  Hamilton  at  different  times  in 
different  amounts  ranging  all  the  way  from  $2.50  to  $20. 
If  the  only  controversy  was  as  to  the  amount  per  month, 
and  not  as  to  the  amount  paid  by  King  to  Hamilton,  then 
this  evidence  could  have  only  confused  the  jury,  and 
'should  not  have  been  injected.  But  this  evidence  was 
tendered  by  plaintiff  in  error  for  the  consideration  of  the 
jury,  and  because  in  figuring  the  amount  due  they  did 
not  arrive  at  the  result  plaintiff  in  error  thinks  they  should, 
if  they  believed  Hamilton,  it  is  not  necessarily  conclusive 
that  the  verdict  was  a  compromise  verdict.  Besides, 
there  were  several  witnesses  introduced  besides  Hamilton 
and  King,  one  of  whom  was  examined  by  plaintiff  in  error 
as  to  an  amount  he  had  paid  Hamilton.  None  of  this 
evidence  was  taken  from  the  jury,  and  they  doubtless 
considered  and  decided  the  case  on  the  theory  that  this 
evidence  had  something  to  do  with  the  case. 
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Besides,  the  jury  were  not  bound  to  believe  all  the 
testimony  of  any  particular  witness,  but  might  accept 
those  parts  of  such  testimony  as  seemed  to  them  rea- 
sonable and  true,  and  reject  any  part  that  did  not  seem  rea- 
sonable and  true.  And  the  presumption  is  in  favor  of 
the  correctness  of  the  verdict. 

We  find  no  prejudicial  error,  and  recommend  that 
the  judgment  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


PYLE  et  al.  v.  LLOYD. 

No.  5451.     Opiulou  Filed  November  9,  1915. 

(152  Pae.  1073.) 

APPEAL  AND  ERRORr—FaUure  to  File  Brief— Affirmanee.  Where 
Plnintiflf  in  error  fails  to  file  brief  under  rule  7  (38  Okla.  vi,  137 
Pac.  Ix )  of  this  court,  and  an  examination  of  the  record  discloses 
that  the  apiieal  is  without  merit  and  was  prosecuted  for  delay, 
the  judgment  appealed  from  may  be  affirmed. 

(Syllabus  by  Galbraith,  0.) 

Error  from  District  Court,  Haskell  County; 
W.  H.  Brown,  Jvdge. 

Action  by  S.  M.  Lloyd  against  Ulys  Pyle  and  an- 
other. Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

XJlys  Pyle,  for  plaintiffs  in  error. 

Opinion  by  GALBRAITH,  C.  This  action  was  in- 
stituted to  recover  upon  a  promissory  note  given  for 
building  material,  and  to  foreclose  a  lien  upon  real  estate 
for  the  amount  thereof.     There  was  a  default  judgment 
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in  the  trial  court.  In  this  court  the  cause  was  assigned 
for  oral  argument,  but  default  was  also  made  here,  and 
there  has  been  no  brief  filed  on  behalf  of  the  plaintiff 
in  error. 

We  have  examined  the  record  and  are  convinced  that 
the  appeal  is  frivolous  and  without  merdit,  and  has  been 
'prosecuted  for  delay.  Skirvin  v.  Bass  Furniture  &  Car- 
pet Co.,  48  Okla.  440,  143  Pac.  190. 

We,  therefore,  recommend  that  the  judgment  ap- 
pealed from  be  affirmed. 

By  the  CJourt:     It  is  so  ordered. 


CHICAGO,  R.  I.  &  P.  RY.  CO,  v.  ELSING. 

Na  5610.     Opinion  Filed  November  9,  1915. 

(152  Pac.  1091.) 

L  JUSTICES  OF  THE  PEAC2— Perfecting  of  Appeal— Filing  of 
Transcript.  Where,  in  an  action  commenced  before  a  justice  of 
the  peace,  after  trial  had  and  judgment  rendered,  an  appeal 
bond  Is  duly  filed  and  approved,  the  appeal  is  thereby  perfected, 
and  the  a-ction  is  still  pending,  although  no  transcript  has  l>een 
filed  with  the  clerk  of  the  appellate  court. 

2.  SAME.  Section  5467,  Rev  Laws  1910,  provides:  '*The  appeal 
shall  l)e  complete  upon  the  filing  and  approval  of  the  undertaking 
or  statement  and  affidavit.  The  justice  shall  immediately  make 
out  a  certified  tran.script  of  his  proceedings  In  the  cause,  and 
shall,  within  twenty  days  from  the  rendition  of  the  judgment, 
deliver  or  transmit  to  the  elerk  of  the  coun«ty,  superior  or  district 
court  of  his  county  the  said  transcript,  the  undertaking  on  appeal, 
and  all  the  papers  in  the  cause;  all  further  proceedings  before 
the  justice  of  the  peace  in  the  case  shall  cease  and  be  stayed 
on  the  filing  of  the  undertaking  with  said  justice ;  no  notice  of 
appeal  shall  be  required  to  be  fileil  or  served,  and  the  case  shall 
be  tried  de  novo  in  the  appellate  court  upon  the  original  papers 
on  which  the  cause  was  tried  before  the  justice,  unless  the  ap- 
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l>ellate  court,  in  furtheran<?e  of  justice,  allow  amended  pleadings 
to  be  made,  or  new  pleadings  to  be  filed."  Held,  that,  under  tliis 
section  of  the  statute,  It  is  the  duty  of  the  Justice  of  the  peace, 
after  the  appeal  bond  has  been  filed  and  approved,  and  not  the 
duty  of  appellant,  to  make  out  and  file  with  the  clerk  of  the  ap- 
l)ellate  court  a  transcript  of  the  proceedings,  the  appeal  bond, 
and  all  the  papers  in  said  cause,  and,  held,  further,  that  the  failure 
and  neglect  of  the  justice  of  the  peace  to  make  out  and  file  such 
transcript  and  papers,  within  the  time  fixed  by  the  statute,  is 
not,  of  itself,  sufiSci^nt  grounds  for  a  dismissal  of  the  appeal. 

( Syllabus  by  Robberts,  C. ) 

Error  from  Superior  Court,  Pvttsburg  County; 
W.  C.  Leidtke,  Judge. 

Action  brought  before  a  justice  of  the  peace  by  John 
Elsing  against  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company.  Defendant's  appeal  from  a  judgment  for 
plaintiif  was  dismissed  by  the  superior  court,  and  de- 
fendant brings  error.  Reversed  and  remanded,  with  di- 
rections to  reinstate  appeal. 

C.  O.  Blake,  R.  J.  Roberts,  W.  H.  Moore,  J.  G. 
Gamble,  K.  W.  Skartel  and  Wright  &  Boyd,  for  plaintiff 
in  error. 

Wilkinson  &  Scott,  for  defendant  in  error. 

Opinion  by  ROBBERTS,  C.  This  case  comes  from 
the  superior  court  of  Pittsburg  county,  commenced  by  the 
defendant  in  error,  plaintiff  below,  hereinafter  called  the 
plaintiff,  against  the  plaintiff  in  error,  defendant  below, 
hereinafter  called  the  defendant,  before  a  justice  of  the 
peace  in  said  county,  to  recover  damages  in  the  sum  of 
$200,  alleged  to  have  been  sustained  by  a  consignment 
of  live  stock  shipped  over  the  defendant's  line  from  Ok- 
lahoma City  to  McAlester.  Judgment  was  rendered  on 
March  7,  1911,  in  favor  of  the  plaintiff  for  $200  and 
costs.  In  due  time  defendant  filed  its  appeal  bond, 
which  was  approved  by  the  justice,   for  appeal   to   the 
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superior  court.  It  appears  from  the  record  that  the 
transcript  of  said  proceedingrs  was  not  made  by  the  jus- 
tice until  October  7,  1912,  on  which  date  the  same  was 
prepared  and  certified  by  him,  and  filed  in  the  office  of 
the  clerk  of  the  superior  court.  On  October  8,  1912,  the 
plaintiff  filed  in  the  superior  court  his  motion  to  dismiss 
the  appeal  in  said  cause,  said  motion  being  as  follows : 

"Comes  now  the  plaintiff,  John  Elsing,  and  moves 
the  court  to  dismiss  the  appeal  in  the  above-entitled 
cause,  and  for  reasons  shows :  That  the  plaintiff  obtained 
judgment  against  the  defendant  in  said  cause,  in  the 
justice  court  before  Brooks  Fort,  justice  of  the  peace  of 
the  McAlester  township,  Pittsburg  county.  State  of  Okla- 
homa, on  the  7th  day  of  March,  1911;  and  on  the  10th 
day  of  March,  1911,  the  defendant  filed  its  appeal  bond 
in  said  cause  with  the  justice  of  the  peace,  and  that  said 
defendant  did  nothing  else  toward  perfecting  said  ap- 
peal until  the  7th  day  of  October,  1912,  in  which  time 
the  defendant  caused  the  papers  in  said  case  to  be  filed 
in  the  office  of  the  clerk  of  the  superior  court.  That  the 
said  defendant  failed  to  tender  the  transcript  fee  to  said 
justice  of  the  peace,  and  failed  to  and  neglected  to  call 
for  or  look  after  said  case  in  any  way  from  the  said 
March,  1911,  until  the  said  7th  day  of  October,  1912,  and 
failed  to  use  such  diligence  to  see  that  said  appeal  was 
perfected  as  is  required  by  the  law." 

The  motion  to  dismiss  came  on  to  be  heard  on  the 
2d  day  of  April,  1913,  and  upon  the  hearing,  evidence 
was  introduced,  establishing  the  following  facts:  That 
said  cause  was  tried  before  Brooks  Fort,  a  justice  q| 
the  peace  in  McAlester,  Pittsburg  county,  Okla.,  on  the 
7th  day  of  March,  1911;  that  within  the  time  fixed  by 
the  statute,  defendant  filed  its  appeal  bond  in  due  and 
proper  form,  but  the  transcript  of  the  record  was  not 
prepared  by  said  justice,  nor  filed  in  the  superior  court 
until  the  7th  day  of  October,  1912.     Upon  this  evidence 
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the  court  sustained  the  motion  and  entered  judgment 
dismissing  the  appeal,  to  which  findings  and  order  of 
the  court  defendant  excepted.  The  judgment  dismissing 
said  appeal  is  as  follows: 

"On  the  2d  day  of  April,  1913,  same  being  one  of 
the  days  of  the  regular  January,  1913,  term  of  this  court, 
the  motion  to  dismiss  appeal  came  on  for  hearing,  and 
the  plaintiff  appearing  by  his  attorney,  Wallace  Wilkin- 
son, and  the  defendant  appearing  by  its  attorney,  E.  A. 
Boyd,  and  the  plaintiff  having  offered  his  evidence  in 
support  of  said  motion,  and  having  introduced  all  the 
records  in  the  case,  and  the  judgment  rendered  by  the 
justice  of  the  peace,  and  the  court,  having  heard  the 
argument  of  counsel  and  having  been  fully  advised  in 
the  premises,  doth  find  that  the  said  cause  was  tried 
before  Brooks  Fort,  a  justice  of  the  peace  in  McAlester, 
Pittsburg  county.  State  of  Oklahoma,  on  the  7th  day  of 
March,  1911,  and  that  on  the  10th  day  of  March,  1911, 
the  defendant  filed  its  appeal  bond*  and  that  the  tran- 
script of  the  record  was  not  filed  in  the  office  of  the  clerk 
of  the  superior  court  until  the  7th  day  of  October,  1912; 
and,  it  appearing  to  the  court  that  the  appellant  has 
failed  to  prosecute  its  appeal  to  effect  without  unneces- 
sary delay,  it  is  therefore  ordered  that  the  said  appeal 
be,  and  the  same  hereby  is,  dismissed  at  the  cost  of  the 
appellant,  to  which  the  defendant  then  and  there  ex- 
cepted, and  for  good  cause  shown,  the  defendant  is  al- 
lowed ninety  days  from  this  2d  day  of  April,  1913,  in 
which  to  prepare  and  serve  case-made,  and  the  plaintiff 
is  allowed  ten  days  thereafter  to  suggest  amendments, 
and  case-made  to  be  signed  and  settled  upon  five  days' 
notice  by  either  party.'' 

From  this  order  and  judgment  defendant  brings 
error.  For  reversal  the  defendant  presents  one  specifica- 
tion, which  is  as  follows:  "The  court  erred  in  dismissing 
the  appeal  of  defendant." 
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From  the  foregoing  it  is  apparent  that  but  one  ques- 
tion is  presented  for  the  determination  of  this  court, 
viz.:  Did  the  delay  of  the  justice  in  filing  the  transcipt 
in  the  superior  court  justify  the  dismissal  of  the  appeal? 
Appeals  from  the  court  of  a  justice  of  the  peace  in  this 
state  are  governed  by  the  following  sections  (Rev.  Laws 
1910) : 

"5466. — The  party  appealing  shall,  with  ten  dayt 
from  the  rendition  of  judgment,  enter  into  an  under- 
taking to  the  adverse  party  with  at  least  one  good  and 
sufficient  surety,  to  be  approved  by  such  justice,  in  a 
sum  of  not  less  than  fifty  dollars  in  any  case,  nor  less 
than  double  the  amount  of  the  judgment  and  costs,  con- 
ditioned: First,  that  the  appellant  will  prosecute  the 
appeal  to  effect  and  without  unnecessary  delay;  and,  sec- 
ond, that  if  judgment  be  rendered  against  him  on  the 
appeal,  he  will  satisfy  suph  judgment  and  costs;  said 
undertaking  need  not  be  signed  by  the  appellant;  pro- 
vided, that  when  any  municipality  desires  to  appeal,  no 
bond  shall  be  required,  and  it  shall  be  sufficient  to  perfect 
any  such  appeal  if  the  appellant  shall,  within  ten  days 
after  the  rendition  of  the  judgment,  cause  to  be  filed 
with  the  justice  of  the  peace  a  statement  in  writing  that 
appellant  does  appeal  from  such  judgment  to  the  county 
(superior  or)  district  court  (of  the  county)  and  file  an 
affidavit  setting  forth  the  appeal  is  not  taken  for  vexa- 
tion or  delay,  but  because  the  affiant  believes  that  the 
appellant  is  aggrieved  by  the  judgment. 

"5467. — The  appeal  shall  be  complete  upon  the  filing 
and  approval  of  the  undertaking  or  statement  and  af- 
fidavit. The  justice  shall  immediately  make  out  a  certi- 
fied transcript  of  his  proceedings  in  the  cause,  and  shall, 
within  twenty  days  from  the  rendition  of  the  judgment, 
deliver  or  transmit  to  the  clerk  of  the  county,  superior 
or  district  court  of  his  county  the  said  transcript,  the 
undertaking  on  appeal,  and  all  the  papers  in  the  cause; 
all  further  proceedings  before  the  justice  of  the  peace  in 
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the  case  shall  cease  and  be  stayed  on  the  filing  of  the 
undertaking  with  said  justice;  no  notice  of  appeal  shall 
be  required  to  be  filed  or  served,  and  the  case  shall  be  tried 
de  novo  in  the  appellate  court  upon  the  original  papers  on 
which  the  cause  was  tried  before  the  justice,  unless  the  ap- 
pellate court,  in  furtherance  of  justice,  allow  amended 
pleadings  to  be  made  or  new  pleadings  to  be  filed." 

These  two  sections  were  taken  from  the  Kansas  Code. 
See  sections  4973  and  4974,  Kansas  Code  of  1889.  For 
that  reason  we  look  to  the  Kansas  decisions  for  their  con- 
struction. 

Counsel  for  defendant  contend  that  the  appeal  was 
completed  upon  the  filing  of  the  appeal  bond  with  the 
justice,  and  his  approval  of  the  same.  We  are  of  the 
opinion  that  this  contention  is  fully  sustained  by  the 
language  of  the  statute,  as  well  as  the  decisions  of  the 
court.  The  Kansas  cases  are  uniform  in  holding  that 
that  clause  of  the  statute  which  says: 

"The  appeal  shall  be  complete  upon  the  filing  and 
approval  of  the  undertaking,  as  provided  in  the  preceding 
sections" 

— is  to  be  construed  literally.  In  the  case  of  St.  L.,  L.  & 
D.  R.  Co.  V.  Wilder,  17  Kan.  239,  Justice  Valentine, 
speaking  for  the  court,  says: 

"When  the  appeal  bond  was  filed,  then  the  appeal 
was  complete.  Laws  of  1870,  p.  184,  par.  7.  It  was 
not  necessary  that  anything  should  be  first  filed  in  the 
district  court." 

The  paragraph  of  the  Laws  of  1870  referred  to 
by  the  court  is  identical  with  section  4974,  Kansas  Code 
of  1889,  which  in  turn  is  identical  with  sections  5456 
and  5457,  Rev.  Laws  Okla.  1910. 
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In  the  case  of  Bond  v.  White,  24  Kan.  45,  the  second 
paragraph  of  the  syllabus  is  as  follows: 

"Where,  in  an  action  commenced  before  a  justice  of 
the  peace,  after  trial  had  and  judgment  rendered,  an 
appeal  bond  is  duly  filed  and  approved,  the  appeal  is 
thereby  perfected,  and  the  action  is  still  pending,  al- 
though no  transcript  has  been  filed  with  the  clerk  of 
the  district  court." 

In  St.  L.  &  S.  F.  R.  Co.  v.  Hurst,  52  Kan.  609,  35  Pac 
211,  the  first  paragraph  of  the  syllabus  is  as  follows: 

''An  appeal  from  the  judgment  of  a  justice  of  the 
peace  is  completed  upon  the  filing  and  approval  of  the 
appeal  bond  or  undertaking  within  ten  days  of  the 
rendition  of  judgment." 

In  Anderson  v.  Haslett,  81  Kan.  532,  106  Pac.  296, 
the  second  paragraph  of  the  syllabus  is  as  follows: 

"Where  the  judgment  appealed  from  is  rendered  in 
a  justice  court,  the  filing  of  a  sufficient  bond  with  the  jus- 
tice is  all  that  is  required  to  perfect  the  appeal." 

The  foregoing  Kansas  cases  have  been  cited  with 
approval,  and  followed  in  this  court,  in  Queen  Insur- 
ance  Company  of  America  v.  Cotney,  25  Okla.  125,  105 
Pac.  651,  where  Justice  Williams,  speaking  for  the  court, 
says: 

"The  appeal  is  taken  upon  the  filing  and  approval  of 
the  undertaking  as  provided  in  the  foregoing  section,  and 
it  is  not  required  that  the  transcript  shall  be  filed  in  the 
district  court  within  ten  days." 

In  the  case  of  the  C,  R.  I.  &  P.  Ry.  Co.  v.  Moore, 
34  Okla.  199,  124  Pac.  989,  Queen  Insurance  Company 
of  America  v.  Cotney,  supra,  is  quoted  with  approval. 

From  the  foregoing  authorities  it  must  be  apparent 
that  the  appeal  was  perfected  upon  the  filing  and  ap- 
proval of  the  appeal  bond. 
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The  next  question  presented  is  whether  the  failure 
of  the  justice  to  make  and  file  the  transcript  with  the 
appellate  court  would  defeat  the  appeal.  In  the  case  of 
Haas  V.  Lees,  18  Kan.  449,  Justice  Horton,  speaking  for 
the  court,  says  on  page  454  of  the  report: 

"The  bond  stands  as  if  filed  and  approved  when  first 
received  by  the  justice,  and  thereby  the  appeal  was  per- 
fected within  time.  Before  the  court  convened,  or  the 
hearing  of  the  motion  to  dismiss,  all  the  papers  in  the 
case  were  duly  filed  with  the  clerk,  and  hence  the  failure 
of  the  justice  to  transmit  the  papers  to  the  district  court 
at  an  earlier  date  furnished  no  good  reason  for  any  dis- 
missal of  the  cause." 

In  the  case  of  C,  R.  I.  &  P.  Ry.  Co.  v.  Moore,  34 
Okla.  199,  124  Pac.  989,  Sharp,  C^  speaking  for  the 
court,  on  page  204,  says: 

"Did  the  failure  of  the  justice  of  the  peace  to  at- 
tach to  the  transcript  a  certificate  render  the  appeals  in- 
effective? We  think  not,  as  this  omission  was  an  irregu- 
larity only;  hence  did  not  deprive  the  party  appealing  of 
the  right  to  have  the  transcripts  properly  certified,  upon 
timely  motion  therefor.  The  giving  of  the  appeal  bonds 
must  necessarily  be  done  by  the  appellant,  while  the 
making  of  the  transcripts  is  a  duty,  under  the  statute,  of 
the  justice  of  the  peace.  In  Struber  v.  Rohlfs,  36  Kan. 
202,  12  Pac.  830,  it  was  held  that  a  justice  of  the  peace 
cannot  deprive  a  party  of  his  right  to  appeal  by  an 
omission  *  *  *  of  a  justice  to  enter  his  written  ap- 
proval upon  an  undertaking  at  the  date  he  accepts  the 
same,  or  his  failure  to  file  the  undertaking  at  the  date 
of  its  approval  will  not  deprive  the  party  of  his  appeal." 

Justice  Sharp  takes  the  following  quotation  from  St. 
L.  &  S.  F.  Ry.  Co.  v.  Hurst,  supra,  as  the  basis  for  his 
foregoing  statement: 
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"The  omission'  of  the  justice  of  the  peace  to  enter 
such  fact  upon  his  docket  could  not  prejudice  the  rights 
of  the  appellant.  Therefore,  the  filing  and  approval  of 
the  appeal  bond  or  undertaking  perfected  the  appeal. 
Whether  the  justice  filed  the  transcript  with  the  clerk 
of  the  district  court  within  the  twenty  days  prescribed 
by  the  statute  is  immaterial.  After  the  bond  was  filed 
and  approved,  the  appeal  was  perfected,  and  there  was 
a  cause  pending." 

In  St.  L.,  L.  &  t).  Ry.  Co.  v.  Wilder,  17  Kan.  239,  on 
page  244  of  the  report,  it  is  said: 

"It  is  also  claimed  'that  the  edified  copy  of  the  pro- 
ceedings of  the  commissioners  was  not  delivered  or  trans- 
mitted to  the  clerk  of  the  district  court  within  twenty 
days  from  the  rendition  of  the  report.'  Now  if  this  is 
true,  it  was  the  fault  of  the  county  clerk,  and  not  the 
fault  of  the  defendant  in  error.  The  appeal  was  per- 
fected when  the  undertaking  was  given.  Laws  1870,  page 
184,  sec.  7.  As  it  was  then  the  duty  of  the  county 
clerk,  and  not  the  duty  of  the  defendant  in  error,  to 
transmit  a  copy  of  the  proceedings  to  the  clerk  of  the 
district  court  (Laws  1870,  page  184,  sec.  7,  and  pages 
155  and  156,  sees.  1,  2),  and  such  laches  on  the  part 
of  the  county  clerk  is  no  ground  for  a  dismissal  of  the 
appeal." 

Counsel  for  plaintiff  base  their  contention,  in  support 
of  the  judgment  of  the  court  in  dismissing  said  appeal, 
upon  that  part  of  the  statute  which  provides  that  "the 
appellant  shall  prosecute  his  appeal  to  effect  without  un- 
necessary delay."  In  support  of  their  contentions  they 
cite  the  case  of  Boggs  v.  Mallory,  26  Okla.  395,  109  Pac. 
55.  That  case  is  distinguished  from  the  instant  case, 
in  that  the  justice  had  sent  the  original  papers,  with  a 
pretended,  but  apparently  incomplete  and  imperfect  tran. 
script,  to  the  district  court,  and  no  effort  was  made  on 
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the  part  of  the  appellant  to  have  the  pretended  tran- 
script corrected.  It  would  seem  that  after  an  imperfect 
transcript  is  Aled  in  the  appellate  court,  it  becomes  the 
duty  of  counsel  for  appellant  to  cause  <sUch  jiretended 
transcript  to  be  corrected.  Under  such  circumstances  the, 
case  was  before  the  court,  and  it  was  plainly  the  duty 
of  appellant  to  "prosecute  his  appeal  to  effect  without 
unnecessary  delay."  In  this  case  the  appellant  did  all 
the  law  required  of  him  when  he  filed  his  appeal  bond. 
We  are  not  unmindful  of  the  language  of  the  court  as 
used  in  the  syllabus  in- Boggs  v.  MalUrry,  supra,  wherein 
they  say: 

"The  order  of  the  trial  court,  reciting  that  the  plain- 
tiff in  error  Tiad  failed  to  prosecute  his  appeal  to  effect 
and  without  unnecessary  delay,'  is  presumed,  on  appeal 
here,  to  be  correct;  and,  unless  it  affirmatively  appears 
from  the  record  that  such  conclusion  by  the  trial  court 
was  erroneous,  the  judgment  dismissing  the  appeal  will 
be    affirmed." 

The  rule  there  laid  down  is  that  the  finding  of  the 
trial  court  that  appellant  had  failed  to  prosecute  his 
appeal  to  effect  without  unnecessary  delay  is  presumed, 
on  appeal,  to  be  correct,  unless  it  affirmatively  appears 
from  the  record  that  such  conclusion  by  the  trial  court 
is  erroneous.  Let  us  now  measure  the  case  at  bar  by  this 
rule.  The  judgment  of  the  lower  court  herein  is  based 
upon  the  following  finding  of  fact: 

"That  said  cause  was  tried  before  Brooks  Fort,  a 
justice  of  the  peace  of  Pittsburg  county,  on  the  7th  day 
of  March,  1911;  that  on  the  10th  day  of  March,  1911, 
the  defendant  filed  its  appeal  bond,  and  that  the  trans- 
script  of  the  record  was  not  made  out  nor  filed  in  th'e 
ofiice  of  the  clerk  of  the  superior  court  until  the  7th 
day  of  October,  1912,  and  it  appeared  to  the  court  that 
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the  appellant  failed  to  prosecute  its  appeal  to  effect  with- 
out unnecessary  delay." 

The  judgment  recites  that  these  facts  are  found 
from  the  evidence  introduced.  Just  three  questions  of 
fact  are  settled  by  the  findings  of  the  court,  as  follows: 
First.  Judgment  was  rendered  against  the  defendant 
on  the  7th  day  of  March,  1911.  Second.  Defendant 
filed  its  appeal  bond  with  the  justice  on  the  10th  day 
of  March,  1911.  'third.  The  justice  failed  and  neglected 
to  make  out  and  file  the  transcript  of  the  record  with 
the  clerk  of  the  superior  court  until  the  7th  day  of 
October,  1912.  Upon  these  facts  the  court  dismissed  the 
appeal.  There  is  only  one  proposition  upon  which  the 
court  could  possibly  have  acted,  and  that  is,  the  failure 
of  the  justice  of  the  peace  to  file  the  transcript  within 
the  time  prescribed  by  law.  But  in  C,  R.  I.  &  P.  Ry.  Co. 
V.  Moore,  34  Okla.  199,  124  Pac.  989,  this  court,  speak- 
ing through  Sharp,  C,  says : 

'•The  giving  of  the  appeal  bonds  must  necessarily 
be  done  by  the  appellant,  while  the  making  of  the 
transcript  is  a  duty,  under  the  statute,  of  the  justice 
of  the  peace." 

Sharp,  C,  also  cites  with  approval  the  case  of  St. 
L.  &  S.  F.  Ry.  Co.  v.  Hurst,  52  Kan.  609,  35  Pac.  211, 
wherein  it  is  said: 

'Whether  the  justice  filed  the  transcript  with  the 
clerk  of  the  district  court  within  the  twenty  days  pre- 
scribed by  the  statute  is  immaterial." 

Justice  Horton,  in  Haas  v.  Lees,  18  Kan.  449,  says: 

"The  failure  of  the  justice  to  transmit  the  papers 
to  the  district  court  at  an  earlier  date  furnished  no  good 
reason  for  any  dismissal  of  the  cause." 
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From  all  the  authorities  which  we  have  been  able 
to  find,  we  do  not  recall  a  single  one  which  holds  that 
an  appeal  should  be  dismissed  because  of  the  neglect  of  a 
public  officer  to  perform  a  duty  under  statutes  similar 
to  ours. 

The  cas6  of  Wettermark  v.  Roark,  20  Okla.  606,  95 
Pac.  228,  is  not  applicable  here,  for  the  reason  that  it 
is  under  the  laws  of  Arkansas  in  force  in  the  Iridian 
Territory  at  that  time,  and  the  Supreme  Court  of  that 
state,  construing  Mansfield's  Digest  of  Statutes  on  that 
subject,  held: 

"In  an  appeal  from  an  inferior  court  to  the  circuit 
court  it  is  the  duty  of  the  appellant  to  see  that  the 
transcript  is  filed  as  required;  and,  if  he  fails  to  do  so, 
the  circuit  court  may,  in  its  discretion,  dismiss  or  affirm 
for  failure  to  prosecute  the  appeal.'' 

In  this  case  there  is  no  laches,  no  neglect,  or  failure 
to  perform  duty,  charged  against  the  appellant.  The 
transcript  was  filed  in  the  superior  court  on  the  7th 
day  of  October,  and  the  motion  to  dismiss  filed  on  the 
8th.  The  appeal  was  dismissed  by  the  court  upon  the 
sole  and  single  ground  that  the  justice  failed  to  make 
out  and  file  the  transcript  of  record  within  the  time 
required  by  law.  There  was  no  question  of  fees;  no  evi- 
dence that  defendant  failed  or  neglected  to  demand 
the   transcript. 

Under  these  circumstances,  the  case  should  be  re- 
versed and  remanded,  with  directions  to  reinstate  the 
appeal. 

By  the  Court:    It  is  so  ordered. 
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FIRST  NAT.  BANK  OF  EL  RENO  v.  GILLETTE. 

No.  5689.     Opinion  Filed  November  9,  1915. 

(152  Pac.  1064.) 

€X>RPORATIONS— Checks  of  Oorporale  OIBeer— Payment  of  IndivlduBl 
OMigBtion — Liability  of  Banlc.  Wheie  a  bank  In  which  the  funds 
of  a  corporation  are  deposited*  and  to  which  bank  an  officer  of 
the  corporation  intrusted  with  the  management  of  its  afTalrs  is 
personlly  indebted,  knowingly  accepts  and  pays  a  check  drawn 
by  such  officer  ag&inst  the  funds  of  the  corporation  in  payment 
and  satisfaction  of  his  individual  obligation,  such  bank  is  liable 
to  the  <^rporation  for  the  amount  of  its  funds  so  misappropriated 
in  payment  of  the  individual  debt  of  such  officer. 

( Syllabus  by  Bleakmore,  C. ) 

Error  from  District  Court,  Canadian  County; 
John  J.  Carney,  Judge. 

Action  by  Fred  A.  Gillette,  receiver,  against  the 
First  National  Bank  of  El  Reno,  Oklahoma.  Judgment 
for  plaintiff,  and  defendant  brings  error.     Affirmed. 

Fogg  &  Bennett,  for  plaintiff  in  error. 

Fred  A.  Gillette,  in  pro.  per. 

Opinion  by  BLEAKMORE,  C.  This  action  was  com- 
menced in  the  district  court  of  Canadian  county  by  the 
defendant  in  error,  as  plaintiff,  against  the  plaintiff  in 
error,  as  defendant,  on  October  22,  1912.  The  parties 
will  be  referred  to  as  they  appeared  in  the  trial  court. 

The  Western  Ice  Company,  a  corporation  doing  busi- 
ness at  El  Reno  and  elsewhere  in  the  state,  in  March, 
1909,  to  secure  the  payment  of  its  outstanding  bonded 
indebtedness,  executed  a  mortgage  or  deed  of  trust  con- 
veying to  R.  S.  Trulock,  as  trustee,  all  its  property  and 
property  rights  and  '*all  rights  and  equities  accrued  and 
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to  accrue,"  and  "all  estate,  right,  title,  interest,  property, 
claims  and  demands  whatsoever  as  well  in  law  as  in 
equity."    It  was  also  provided  by  said  deed  of  trust : 

"It  is  hereby  made  a  covenant  of  this  mortgage  that 
upon  the  filing  of  such  foreclosure  suit  upon  application 
of  the  trustee  the  court  shall  appoint  a  receiver  of  all  and 
singular  the  property  conveyed  by  this  mortgage  or  in- 
tended so  to  be  as  a  matter  of  right  and  without  notice/' 
And:  "The  business  shall  at  all  times  be  economically 
conducted  and  shall  receive  the  personal  attention  of 
either  H.  C.  Bradford  or  J,  T.  Bradford,  as  manager,  whose 
yearly  salary  shall  not  exceed  $2,500.00,  and  shall  be  paid 
only  out  of  any  surplus,  if  any,  left  after  all  matured  bonds 
including  the  maturing  bond  for  the  current  year,  and  in- 
terest has  been  paid  and  redeemed.  If,  during  any  year 
after  redeeming  all  matured  bonds,  and  the  bonds  maturing 
that  year,  as  well  as  any  and  all  interest  coupons  due  and 
unpaid,  and  after  paying  all  running  expenses,  including 
the  salary  of  the  manager  for  current  year,  as  well  as 
any  amount  of  salary  for  preceding  years  unpaid,  if  then 
any  surplus  profits  remain,  such  surplus  shall  be  used 
to  redeem  one  or  more  of  the  then  outstanding  bonds." 

On  June  24,  1912,  defendant  bank  loaned  to  the 
Western  Ice  Company  $700,  and  as  evidence  thereof  re- 
ceived the  promissory  note  of  the  corporation  for  said 
sum  with  interest  at  the  rate  of  10  per  cent,  per  annum 
payable  on  demand,  signed  "Western  ICe  C!ompany,  by 
H.  C.  Bradford,  Sect.,"  and  indorsed,  "H.  C.  Bradford"; 
and  to  secure  the  same  a  chattel  mortgage  covering  certain 
personal  property  of  said  company. 

On  and  prior  to  July  5,  1912,  said  H.  C.  Bradford, 
who  under  the  provisions  of  the  mortgage  was  manager 
of  said  corporation,,  was  indebted  to  the  defendant  on  his 
personal  account  in  the  sum  of  $425,  some  time  past  due, 
which  at  the   urgent   request  of  the  defendant  he  had 
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promised  soon  to  pay  with  funds  to  be  received  from  the 
Rock  Island  Railway  Company  for  icing  cars.  On  said 
day  the  check  of  the  railway  company  for  such  service 
was  deposited  in  defendant  bank  to  the  credit  of  the  ice 
company.  Whereupon  the  president  of  the  defendant 
called  upon  said  Bradford  for  payment  of  his  indebted- 
ness to  the  bank.  In  resi)onse  Bradford  executed  and 
delivered  to  defendant  the  check  or  voucher  of  said  ice 
company  drawn  upon  the  funds  so  deposited  and  payable 
to  the  order  of  defendant  in  the  sum  of  $500,  as  follows: 

"El  Reno,  Okla,,  July  25,  1912. 
"Check  No.  609.     Pay  to  the  order  of  First  Nat'l 
Bank  $500.00,  five  hundred  and  00/100  dollars. 

"Western  Ice  Company, 
"W.  L.  Patrick,  Bookkeeper. 
"H.  C.  Bradford,  Secy. 

"Payable  at  First  National  Bank  when  properly 
signed  and  receipted. 

"Received  in  full  settlement  of  account  stated  herein. 

"First  National  Bank,  El  Reno,  Okla. 

"L.  A.  Wilson,  Pres.,  Payee." 

Voucher  Numl>er. 
First  National  Bank. 

Items  covered  by  check  on  reverse  side : 
Date.  Particulars.  Distribution.  Amount. 

7-25         Note    on    stock        Manufacturing 

from  El  Reno        Repaii s 

plant  Delivery 

Fuel 

Bills  Pay $500.00 

(General  Expense 

Entered $500.00 

This  check  was  charged  to  the  account  and  paid  with 
said  funds  of  the  ice  company  on  deposit  in  said  bank; 
$425  of  the  proceeds  thereof  being  applied  by  defendant 
to   the   satisfaction   of   Bradford's    Individual    obligation, 
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and  the  remaining  $75  as  a  credit  on  the  $700  note  of 
the  ice  company.  With  reference  to  the  circumstances  of 
this  transaction,  the  president  of  the  bank  testified: 

"A.  Mr.  Bradford  owed  the  bank  personally  $425, 
which  had  been  overdue  since  the  1st  of  July,  and  we  were 
quite  urgent  that  it  be  paid,  and  I  had  called  him  up  a 
time  or  two  and  written  him  once  anyway,  perhaps  twice, 
urging  him  to  bring  that  in.  A  day  or  two  before  this 
day  I  called  him  over  the  phone  and  asked  him  when  he 
was  going  to  bring  us  that  $425,  and  he  said  the  follow- 
ing day  or  the  second  day  he  would  have  their  check  from 
the  Rock  Island  Railway  Company  for  icing  cars,  that 
the  Western  Ice  Company  would  have  its  check  from  the 
railroad  which  they  got  monthly,  and  he  could  not  pay 
me  until  they  got  that,  and  then  he  would.  So  I  was 
■watching  for  when  they  should  make  that  deposit  as  they 
always  did,  and  on  the  morning  of  the  25th  of  July  they 
brought  the  Rock  Island's  check  to  them  and  made  the 
deposit  with  the  Western  Ice  Company,  but  he  didn't 
hand  me  the  voucjier  for  $425  just  at  that  time,  and  I 
wanted  it,  of  course,  and  so  I  called  him  up.  I  said,  *I 
see  you  made  the  deposit,  but  you  didn't  pay  me  the  check 
you  agreed  to,  that  you  would  hand  me  today.'  He  said, 
'Well,  I  made  the  deposit  there,  and  I  thought  you  would 
just  charge  that  to  us,  make  a  charge  slip  for  it.'  I  said, 
*No,  I  would  not  care  to  do  that.  We  don't  do  that  way; 
that  is  not  rulable,  and  I  want  a  check  for  it.'  He  said, 
'All  right,  I  will  bring  you  up  one,'  and  he  brought  it  up 
then  to  me  in  just  a  few  minutes,  drove  up  with  his  horse 
and  buggy  and  brought  me  this  voucher,  and  came  in  with 
it,  and  said,  'Now,  here  is  a  check  for  $500,  and  now  this 
check  is  made  out  to  bills  payable  because  that  is  the  only 
way  I  could  make  it  under  my  arrangement  with  Mr. 
Trulock,  but  I  will  have  to  apply  now  $425  out  of  this  to 
that  item  for  the  present,  and  you  put  the  other  $75  on 
this  $700  chattel  note,'  and  then  he  says  that,  'Later  Tur- 
ner and  I  have  some  funds  coming  personally  from  the 
railroad  and  some  claim,  and  we  can  adjust  that  $425 
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together  later  on  with  the  company  and  I' —  We  had 
some  conversation  along  that  line,  and  I  applied  it  as  he 
requested  me  to  do,  $425  to  the  pajmient  of  the  personal 
items  of  his  personal  indebtedness  to  the  bank,  and  $75 
on  the  note.  He  called  my  attention  to  the  fact  that  this 
voucher  was  payable  to  bills  payable,  and  stated  that  this 
is  the  only  way  he  could  issue  it  under  his  arrangements 
with  Mr.  Trulock,  the  only  way  he  could  pay  the  $425 
was  to  use  it  that  way  and  apply  the  $75  and  then  later 
personally  adjust  the  matter  with  the  company  out  of 
money  he  had  coming  from  the  railroad." 

On  September  13,  1912,  plaintiff  was  by  order  of  the 
district  court  of  Canadian  county  appointed  receiver  to 
take  charge  of  all  the  premises  and  property,  franchises, 
contracts,  rights  in  action,  etc.,  mentioned  and  described 
in  sa?d  mortgage  or  deed  of  trust,  and  was  authorized 
and  empowered  thereby  "to  collect  all  debts,  compound 
and  compromise  the  same,  to  operate  and  manage  the 
property  known  as  the  Western  Ice  Plant  in  the  city  of 
El  Reno  or  adjoining  the  same,  pending  the  foreclosure 
of  plaintiff's  said  trust  deed,  and  generally  do  such  acts 
respecting  the  property  mentioned  as  the  court  may 
authorize." 

On  the  date  plaintiff  was  appointed  receiver,  the  ice 
company  had  on  deposit  to  its  credit  in  defendant  bank 
the  sum  of  $320,  and  on  the  same  day  defendant  applied 
said  sum  as  a  further  credit  on  said  $700  note.  Plaintiff 
qualified  as  receiver  on  the  following  day,  and  on  October 
5th,  thereafter,  was  by  order  of  the  court  specifically 
authorized  and  directed  to  institute  this  action. 

In  the  petition  it  is  alleged  that  said  check  for  $500 
was  given  in  part  payment  of  the  $700  note,  but  that 
$425  thereof  was,  without  the  consent  or  authority  of  the 
ice   company,  appropriated  by  the  bank  and   applied  to 
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the  satisfaction  of  the  obligation  of  said  Bradford;  that 
said  sum  of  $320,  money  of  the  ice  company,  so  on  de- 
posit in  said  bank,  was  also  applied  on  said  note;  by 
reason  of  which  defendant  had  received  and  appropriated 
of  the  funds  of  said  company  the  sum  of  $820  in  pajmient 
of  said  $700  note.  There  was  prayer  for  judgment  for 
the  sums  so  appropriated  in  excess  of  the  amount  due  on 
the  note.  Trial  was  had  to  the  court  resulting  in  judg- 
ment for  plaintiff,  and  defendant  appeals. 

As  grounds  for  reversal,  under  its  assignments  of 
error  defendant  contends:  (1)  That  the  ice  company 
itself  could  not  have  prevailed  in  this  action;  (2)  that 
plaintiff  as  receiver  in  the  proceeding  to  foreclose  the 
mortgage  should  not  be  permitted  to  enforce  a  demand 
which  would  not  have  availed  the  mortgagor;  and  (3) 
that  as  such  receiver  he  is  without  capacity  or  authority 
to  maintain  the  action. 

It  is  contended  that  the  ice  company  was  accus- 
tomed to  allow  its  secretary  and  manager,  Bradford,  to 
pay  his  individual  obligations  with  the  checks  or  vouchers 
of  the  corporation,  thereby  empowering  him  to  do  so  in 
this  particular  instance,  and  that  were  such  company  the 
plaintiff  in  the  action  it  would  be  estopped  to  deny  such 
authority.  The  testimony  as  to  the  custom  of  the  ice 
company  in  this  regard  was  by  the  officers  of  the  bank, 
that  of  the  president  being: 

"Q.  Had  Mr.  Turner  Bradford  been  in  the  habit,  or 
had  there  been  any  custom,  previous  to  that  time,  by  them 
with  reference  to  giving  the  check  of  the  Western  Ice 
Company  on  their  private  bills  or  to  pay  private 
bills?  A.  Yes,  they  had  paid  me  items  of  personal  obli- 
gation with  checks  of  the  company  at  former  times.  Q. 
Do  you  have  any  recollection  about  the  forms  of  those 
vouchers,  and  what  was  in  them?    A.  No,  I  don't  recall. 
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but  in  former  years,  and  right  along,  as  they  transacted 
business  in  their  personal  matters,  they  would  bring  me 
company  checks  not  in  great  big  amounts  probably,  but 
in  items  similar  to  the  one  paid  in  July,  interest  and 
such.  *  *  *  Q.  Now,  did  they  (the  Bradfords)  ever 
give  you  before  a  voucher  made  by  the  Western  Ice  Com- 
pany to  apply  on  some  debt  of  the  Western  Ice  Company, 
and  then  apply  it  on  their  own  personal  indebtedness?  A. 
No,  I  don't  recall  they  ever  gave  me  a  voucher  drawn  just 
as  that  one  is  to  be  applied  to  a  personal — " 

The  $500  voucher  or  check  not  only  bore  upon  its 
face  marks  of  infirmity  sufficient  to  put  a  prudent  man 
upon  inquiry,  but  evidenced  the  specific  purpose  for  which 
it  was  drawn,  viz.,  part  payment  of  the  company's  note 
to  the  bank.  It  plainly  appeared  that  in  this  transaction 
Bradford  could  not  properly  act  as  agent  of  the  ice  com- 
pany, as  his  interests  were  adverse.  In  addition  thereto, 
defendant  had  actual  knowledge,  from  his  own  statement, 
that  Bradford  was  without  authority  from  the  corporation 
to  use  such  funds  in  satisfaction  of  his  individual  debt, 
and  of  the  subterfuge  by  which  it  was  made  to  appear  by 
the  check  therefor  that  the  money  so  appropriated  was 
being  employed  in  the  discharge  of  a  corporate  obligation. 

It  is  said  in  Wilson  v.  M.  E.  R.  Co.,  120  N.  Y.  145, 
24  N.  E.  384,  17  Am.  St.  Rep.  625,  and  cited  with  ap- 
proval in  Jenkins  v.  Planters'  &  Merchants'  Bank,  34 
Okla.  607,  126  Pac.  757,  that: 

"Undoubtedly  the  general  rule  is  that  one  who  re- 
ceives from  an  officer  of  a  corporation  the  notes  or  securi- 
ties of  such  corporation,  in  payment  of,  or  as  security  for, 
a  personal  debt  of  such  officer,  does  so  at  his  own  peril. 
Prima  facie  the  act  is  unlawful,  and,  unless  actually 
authorized,  the  purchaser  will  be  deemed  to  have  taken 
them  with  notice  of  the  rights  of  the  corporation.  Gar- 
rard  v.  P.  &  C.  R.  Co.,  29  Pa.  154;  Pendleton  v.  Ray,  2 
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Paige  (N.  Y.)   202;  Shaw  v.  Spencer,  100  Mass.  388,  97 
Am.  Dec.  107,  1  Am.  Rep.  115." 

The  rule  is  well  established  that  one  who  takes  a 
check  drawn  by  a  person  as  an  officer  of  a  corporation  in 
payment  of  his  individual  debt  is  liable  to  the  corporation 
for  the  amount  of  such  check  after  it  has  been  paid,  if  the 
funds  of  the  corporation  have  been  in  this  way  misap- 
propriated by  such  officer  to  pay  his  individual  obliga- 
tion, and  the  form  of  the  check  itself  is  ordinarily  notice 
of  such  misappropriation.  7  Ruling  Case  Law,  sec.  643, 
In  Emerado  Farmers'  Elevator  Co.  v.  Farmers'  Bank,  20 
N.  D.  270,  127  N.  W.  522,  29  L.  R.  A.  (N.  S.)  567,  it 
is^  said : 

"A  banking  institution  is  not  authorized  to  pay  out 
funds  intrusted  to  it  on  deposit  to  a  person  known  by  it 
to  stand  in  a  trust  relation  to  the  depositor,  when  it  has 
notice  that  such  person  intends  to  misappropriate  and 
divert  the  fund  received  to  his  own  uses  when  paid  over; 
and  in  case  such  payment  is  made  the  amount  so  paid 
may  be  recovered  at  the  suit  of  the  depositor."  Atlantic 
Cotton  Mills  Co.  v.  Indian  Orchard  Mills,  147  Mass.  268, 
17  N.  E.  496,  9  Am.  St.  Rep.  698;  Gerard  v.  McCormack, 
130  N.  Y.  261,  29  N.  E.  115,  14  L.  R.  A.  234;  Marshall  v. 
De  Cordova,  26  App.  Div.  615,  50  N.  Y.  Supp.  294;  Coote 
V.  Bank,  Fed.  Cas.  No.  3203;  Duckett  v.  Natl.  Mechanics' 
Bank,  86  Md.  400,  38  Atl.  983,  39  L.  R.  A.  84,  63  Am.  St. 
Rep.  513 ;  Rochester  &  Charlotte  Tmmpike  Co.  v.  Paviour, 
164  N.  Y.  281,  58  N.  E.  114,  52  L.  R.  A.  790. 

See  Cent.  Nat.  Bank  of  Baltimore  v.  Conn.  Mvt.  L. 
In^.  Co.,  104  U.  S.  54,  26  L.  Ed.  693 ;  State  Nat.  Bank  v. 
Payne,  56  111.  App.  147. 

It  is  not  even  suggested  that  the  ice  company  had 
actual  knowledge  of  the  misappropriation  of  its  funds  by 
application  thereof  to  the  payment  of  this  individual  debt 
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of  its  manager;  and  the  transaction  by  which  the  same 
was  accomplished  serving  only  the  personal  ends  of  such 
manager,  and  his  interest  being  adverse,  no  presumption 
arises  that  the  company  was  informed  thereof.  American 
Surety  Company  v.  Pauly,  170  U.  S.  131,  18  Sup.  Ct.  552, 
42  L.  Ed.  977;  Hummell  v.  Bank,  75  Iowa,  689,  37  N. 
W.  957. 

By  virtue  of  the  provisions  of  the  mortgage  or  deed 
of  trust,  the  order  of  his  appointment,  and  the  order  of 
the  court  directing  the  bringing  of  this  action,  the  re- 
ceiver has  capacity  and  authority  to  maintain  the  same. 

The  judgment  of  the  trial  court  is  correct,  and  should 
be  sustained. 


By  the  Court:     It  is  so  ordered. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  BRUNER. 

No.  5716.     Opinion  Filed  November  9.  10i:> 

(152  Pac.  lia*5.) 

PLEADING— Answer— Admisionr— Denial  of  Written  Instrument 
— Verification.  In  all  actions  allegations  of  the  execution  of  a 
written  instrument  shall  be  taken  as  true,  unless  the  denial  of 
the  same  is  verified  by  the  affidavit  of  the  imrty,  his  airenr  or 
attorney.  So  where,  in  nn  j'ction  for  i)erson*il  injuries,  the  de- 
fendant uleaded  an  accord  and  satisfaction  of  the  cause  of  action, 
:ind  attached  to  its  answer  a  written  release,  which  it  alleged 
in  the  answer  was  executed  by  the  plaintiff,  iield,  the  execution 
of  the  release  was  admitted,  unless  denied  by  a  verified  reply. 

SAME.  The  dictum  in  Doufirhty  v.  Funic,  24  Okla.  312.  103  Pac. 
634,  that  in  such  case  the  verification  Is  waived,  unless  attacked 
by  a  motion  to  strike  the  pleading  from  the  files,  is  disapproved. 

STATUTES — Construction.  Where  a  statute  is  taken  from  an- 
other state  which  had  been  prevlouslj*  construed  by  the  highest 
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court  of  that  state,  the  statute  is  deemed  to  have  been  adopte<l 
with  the  construction  so  given  it. 

4.  RELEASE — Validity— Fraud.  Fraud  is  never  presume<l.  and 
where  a  written  contract  is  attacked  on  the  ground  of  frautl»  the 
burden  is  on  the  party  alleging  the  fraud  to  establish  it  by  clear, 
strong,  and  convincing  prcMjf.  • 

5.  EVIDENCE— PresunipUons — Suppression  of  Evidence.  Where  it 
lies  within  the  power  of  a  i>arty  to  produce  evidence  upon  an 
i.ssue,  the  burden  being  on  him,  and  he  fails  to  proiluce  »u(?h 
evidence,  the  presumption  follows  that  such  evidence,  if  produced, 
would  be  unfavorable  to  the  cause  of  such  party. 

6.  RELEASE— Validity— Setting  Aside.  It  is  the  policy  of  the  law 
to  encourage  the  s^*ttlement  and  compromise  of  coutit>versies.  and 
while  this  court  will  not  hesitate  to  set  aside  a  release  from 
daUiages  in  a  personal  injury  case  where  it  has  been  obtained  by 
fraud,  yet  It  will  not  do  so  In  the  absence  of  evidence  that  it  was 
obtainetl  by  fraud. 

7.  CONTRACTS— Failure  of  C4)nsideration— Burden  of  Proof— Veri- 
fication. \Vhe:e  the  exeiMition  of  a  written  Instrument  is  ad- 
mitted, but  want  of  ccmslderation  therefor  pleaded,  the  burden 
is  uiK>n  the  party  executing  the  instrument  to  prove  by  a  pre- 
piaiderance  of  the  evidence  the  want  of  consideration.  Rev.  Laws 
1019.  se<-s.  934,  9;^*). 

{  Syllabus  by  Devereux,  ('. ) 

Error  from  District  Court;  Creek  County; 
Wade  S.  Stanfield,  Judge. 

Action  by  MoUie  Bruner  against  the  St.  Louis  &  San 
Francisco  Railroad  Company,  judgment  for  plaintiff, 
and  defendant  appeals.     Reversed  and  remanded. 

This  was  an  action  for  damages,  alleged  to  have  been 
caused  by  the  negligence  of  the  plaintiff  in  error,  occur- 
ring at  a  grade  crossing  at  Hickory  street, ,  one  of  the 
streets  in  the  city  of  Sapulpa.  The  petition  is  in  the  usual 
form,  and,  in  the  view  we  take  of  the  case,  need  not  be 
set  out.  The  answer  was  a  general  denial,  alleged  con- 
tributory negligence,  and  as  a  fifth  defense  set  up: 

"Fifth.  That  there  has  been  a  complete  accord  and 
satisfaction  between  plaintiff  and  defendant  covering  all 
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claims,  causes  of  action,  and  rights  growing  out  of  said 
alleged  injuries,  in  that  on  the  12th  day  of  November, 
1910,  plaintiff,  in  consideration  of  the  sum  of  $50  then 
and  there  paid  her,  fully  discharged  and  released  the 
defendant  from  all  liability  for  all  claims  growing  out 
of  said  alleged  injuries,  and  then  and  there  executed  a 
written  release,  which  is  attached  to  the  answer  as  Ex- 
hibit A  and  made  a  part  thereof." 

The  release  is  as  follows : 

"Whereas,  on  the  12th  day  of  November,  1910,  A.  D. 
Bruner  and  his  infant  children,  Florence  and  Mollie 
Bruner,  of  near  Sapulpa,  Creek  county,  Okla.,  were 
thrown  from  a  wagon  near  the  place  where  the  St.  Louis 
&  San  Francisco  Railroad  crosses  Hickory  street,  when 
mules  hitched  to  a  wagon  in  which  said  A.  D.  Bruner 
was  driving  became  frightened  at  an  engine  on  the  St. 
Louis  &  San  Francisco  Railroad,  throwing  them  out  and 
injuring  the  said  A.  D.  Bruner  and  his  said  children, 
Florence  and  Mollie  Bruner,  and  damaging  wagon  and 
harness; 

"Whereas,  said  expenses  have  accrued  against  the 
said  A.  D.  Bruner  for  medical  attention  for  himself  and 
his  said  children  and  repairs  to  his  said  wagon  and  har- 
ness; 

"Whereas,  it  is  the  desire  of  the  said  A.  D.  Bruner 
and  his  said  minor  children  to  settle  any  claim  they  may 
have  arising  from  and  growing  out  of  the  injuries  to  the 
said  Florence  Bruner  and  Mollie  Bruner  and  damages  to 
wagon  and  harness: 

"Now,  therefore,  in  consideration  of  the  premises  in 
the  sum  of  $50  duly  paid  to  the  said  A.  D.  Bruner  for 
himself  and  as  next  friend  of  his  said  children,  and  in 
behalf  of  the  receipt  of  which  is  hereby  acknowledged  and 
confessed,  the  said  A.  D.  Bruner  hereby  releases  said  St. 
Louis  &  San  Francisco  Railroad  Company  from  any  and 
all  claims  or  causes  of  action  which  the  said  minor  chil- 
dren or  the  said  A.  D.  Bruner  as  their  next  frend,  or  in 
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his  own  behalf,  or  either  of  them  may  have  against  the 
said  St.  Louis  &  San  Francisco  Railroad  Company  on  ac- 
count of  the  above-mentioned  injuries  to  the  said  minor 
children,  acknowledged  that  said  sum  was  paid  them  in 
full  payment  and  satisfaction  of  any  claim  that  they  or 
either  of  them  have  upon  the  said  company,  and  the  said 
A.  D.  Bruner  hereby  covenants  that  he  will,  as  next  friend 
of  the  said  minor  children,  cause  a  proper  release  to  be 
executed  to  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany on  behalf  of  his  infant  children  in  legal  form,  legally 
releasing  and  acquitting  said  company  from  any  cause  of 
action  on  that  account,  and  the  said  A.  D.  Bruner  hereby 
covenants  that  he  will  indemnify  said  railroad  company 
against  any  suit,  cause  of  action,  or  recovery  on  account 
of  said  injuries  received  by  said  infant  children  in  his  own 
behalf  or  any  other  person,  guardian,  or  next  friend,  or 
other  persons  whomsoever  suing  for  the  said  Florence 
and  Mollie  Bruner,  his  said  minor  children. 

"Done  this  12th  day  of  November,  1910. 

[Signed]  "A.  D.  Bruner, 

"Florence   Bruner, 
"Mollie  Bruner." 

The  plaintiff  filed  an  unverified  reply,  as  follows : 

"Comes  now  Mollie  Bruner,  and  for  reply  to  the  an- 
swer of  the  defendant  herein  denies  each  and  every  allega- 
tion of  new  matter  therein  contained. 

"And  for  further  reply  to  said  answer  denies  that  she 
ever  received  or  accepted  any  sum  of  money- from  said 
defendant  herein,  signed  any  release,  or  released  said  de- 
fendant from  any  liability.  Plaintiff  further  says  that,  if 
she  did  sign  any  release  concerning  the  matters  herein, 
that  the  same  was  obtained  by  fraud  and  was  without 
consideration,  and  that  the  same  is  void." 

The  case  went  to  trial  on  the  issues  raised  by  these 
pleadings.  The  plaintiff  introduced  no  evidence  whatever 
to  support  the  allegations  of  her  reply  that  the  release 
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signed  by  her  was  obtained  by  fraud,  or  that  she  did  not 
receive  any  money  from  the  defendant  below,  or  that  the 
release  was  without  consideration.  At  the  close  of  the 
plaintiff's  evidence  the  defendant  demurred  thereto,  which 
was  overruled,  and  exception  saved,  and  at  the  close  of 
all  the  evidence  the  defendant  requested  a  peremptory  in- 
struction to  the  jury  to  return  a  verdict  for  it,  which 
was  refused,  and  exception  saved,  and  the  defendant 
brings  the  case  to  this  court  by  petition  in  error  and 
case-made. 

W.  F.  Evans,  R.  A.  Kleinschmidt,  and  E.  H.  Foster, 
for  plaintiff  in  error. 

Pryor,  Rockwood  &  Lively,  for  defendant  in  error. 

,  Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above).  The  defendant  below  set  out  a  copy  of  the 
release  purporting  to  be  signed  by  the  plaintiff,  and  al- 
leged that  it  was  executed  by  her.  The  reply  was  not 
verified,  and  therefore  admitted  the  execution  of  the  writ- 
ten instrument.    Rev.  Laws  1910,  sec.  4759,  provides: 

"In  all  actions,  allegations  of  the  execution  of  written 
instruments  and  indorsements  thereon  ♦  ♦  ♦  shall  be 
taken  as  true  unless  the  denial  of  the  same  be  verified  by 
the  affidavit  of  the  party,  his  agent  or  attorney." 

In  construing  this  statute,  it  is  held  in  Harwich  v. 
Atchison,  8  Okla.  608,  58  Pac.  747 : 

"Where  plaintiff  founds  his  claim  to  the  property  in 
controversy  upon  a  certain  note  and  chattel  mortgage,  and 
gives  a  copy  of  said  note  and  chattel  mortgage  in  his 
*  *  *  pleadings,  and  makes  it  a  part  thereof,  and  the 
defendant  does  not  ^eny  the  execution  of  such  note  and 
mortgage  by  affidavit,  it  is  not  necessary  for  the  plaintiff 
to  prove  the  execution  thereof  or  the  amount  due." 

1«— 52 
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In  Dunn  v.  Claunch,  15  Okla.  27,  78  Pac.  388,  it  is 
held  that,  in  an  action  on  a  forthcoming  bond,  an  unveri- 
fied general  denial  admits  the  execution  of  the  bond.  In 
St  L.  &  S.  F.  R.  Co.  V.  PhUlips,  17  Okla.  264,  87  Pac. 
470,  it  is  held  that,  where  a  special  contract  for  the  car- 
riage of  goods  is  executed  by  the  plaintiff,  and  in  an  an- 
swer to  a  petition  for  damages  done  the  goods  the  con- 
tract is  attached,  to  which  the  plaintiff  replies  by  an  un- 
verified general  denial,  the  execution  of  the  contract  is 
admitted. 

In  M.,  K.  <fe  T,  Ry.  Co.  v.  Hancock,  26  Okla.  265,  109 
Pac.  223,  it  is  said: 

"Since  defendant  in  error's  reply  was  not  verified  by 
their  affidavit,  their  denial  therein  of  the  execution  of  the 
special  contract  was  without  effect,  and  its  execution 
stands  admitted  (section  4312,  Wilson's  Rev.  &  Ann. 
Stats.),  and  the  burden  of  showing  the  want  of  consider- 
ation sufficient  to  support  the  instrument  lies  upon  them 
who  seek  to  avoid  it  (Wilson's  Rev.  &  Ann.  Stats.,  sec. 
774)." 

And  the  same  construction  is  put  on  the  statute  in 
Guthrie  <&  Western  R.  R.  Co.  v.  Rhodes,  19  Okla.  21,  on 
25,  91  Pac.  1119,  21  L.  R.  A.  (N.  S.)  440;  Board  of  Com- 
missioners of  Day  County  v.  State  of  Kansas,  19  Okla. 
375,  on  394,  91  Pac.  699;  St.  L.  &  S.  F.  R.  Co.  v.  Cake, 
25  Okla.  227,  105  Pac.  322;  Ft.  Smith  &  W.  R.  Co.  v. 
Solsberger,  38  Okla.  40,  131  Pac.  1078;  Long  v.  Shepherd, 
35  Okla.  489,  on  493,  130  Pac.  131. 

The  Supreme  Court  of  the  State  of  Kansas,  from 
which  state  this  statute  was  adopted,  gave  the  same  con- 
struction to  it  long  prior  to  its  adoption  in  this  state,  in 
an  unbroken  line  of  decisions,  beginning  with  Craylord  v. 
Stebbins,  4  Kan.  42,  and  extending  down  to  the  time  when 
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the  statute  was  adopted  by  Oklahoma,  and  when  a  statute 
is  adopted  from  another  state  which  has  previously  been 
construed  by  the  highest  court  of  the  state  from  which 
it  is  taken,  the  statute  is  deemed  to  have  been  adopted 
with  the  construction  so  given  it.  Chisholm  v.  Weisse, 
2  Okla.  611,  39  Pac.  467;  United  States  ex  rel  v.  C,  O. 
&  G.  R.  R.  Co.,  3  Okla.  404,  41  Pac.  729 ;  Barnes  v.  Lynch, 
9  Okla.  156,  59  Pac.  995 ;  Z.  J.  Fort  Produce  Co.  v.  South- 
western Grain  &  Produce  Co.,  26  Okla.  13,  108  Pac.  386; 
Farmers'  State  Bank  v.  Stephenson,  28  Okla,  695,  102 
Pac.  992;  National  Live  Stock  Commission  Co.  v.  Talia- 
ferro,  20  Okla.  177,  93  Pac.  983. 

It  was  therefore  settled  by  a  long  line  of  uniform 
decisions  rendered  by  the  Supreme  Court  of  Kansas  prior 
to  the  adoption  of  this  statute  by  Oklahoma  from  that 
state  that  allegations  of  the  execution  of  a  written  instru- 
ment, which  instrument,  or  a  copy  thereof,  is  attached  to 
the  pleading,  are  taken  as  true,  unless  denied  by  the  affi- 
davit of  the  party,  his  agent  or  attorney,  and  this  rule 
has  also  been  followed  by  the  Supreme  Court  both  of  the 
Territory  and  State  of  Oklahoma.  But  the  defendant  in 
error  contends  that  where,  in  such  case,  an  unverified 
pleading  is  filed,  the  only  remedy  is  a  motion  to  strike 
such  pleading  from  the  files,  and,  if  this  is  not  done,  that 
it  is  a  waiver  of  the  failure  to  verify. 

In  the  case  at  bar  it  is  obvious  that  a  motion  to 
strike  the  reply  from  the  files  must  have  been  refused. 
The  plaintiff  had  the  right,  in  her  reply,  to  admit  that 
she  signed  the  release,  but  insist  that  it  was  obtained  by 
fraud,  or  was  without  consideration,  and  this  is  the  legal 
effect  of  the  unverified  reply.  In  Berry  v.  Geiser  Mfg.  Co., 
15  Okla.  364,  85  Pac.  699,  it  is  held  that  it  is  error  to  sus- 
tain a  motion  to  strike  certain  parts  of  a  pleading,  unless 
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such  parts  raise  issues  not  proper  in  the  case.     And  see 
Rev.  Laws  1910,  sec.  4770. 

The  defendant  in  error  relies  on  Doughty  v.  Funk, 
24  Okla.  312,  106  Pac.  634,  but  the  decision  in  that  case 
was  that,  where  an  action  is  brought  by  the  holder  of  a 
note  which  has  not  been  endorsed  to  him,  his  title  to  the 
note  and  right  to  sue  thereon  may  be  put  in  issue  by  an 
unverified  answer.  It  is  true  the  language  used  in  the 
opinion  is  broad  enough  to  lend  color  to  the  contention 
of  the  defendant  in  error,  but  the  language  used  in  a  de- 
cision must  always  be  construed  in  the  light  of  the  facts 
before  the  court.  See  Jones  v.  Soulard,  24  How.  41,  on 
page  57,  16  L.  Ed.  604,  where  it  is  said: 

"The  use  which  plaintiff  in  error  has  attempted  to 
make  of  some  expressions  to  be  found  in  the  opinion  of 
the  court  in  The  Genesee  Chief  v,  Fitzhugh,  12  How.  443 
[13  L.  Ed.  1058],  and  in  other  cases,  affords  a  good  illus- 
tration of  the  soundness  and  wisdom  of  the  rules  laid 
down  respecting  the  unauthorized  application  of  words 
used  in  one  particular  sense  to  a  purpose,  or  subject,  or 
circumstances  entirely  different.  The  rule  on  this  point 
is  well  settled.  It  is  to  confine  a  dictum  to  the  particular 
circumstances  of  the  case  in  which  it  was  spoken." 

And  see  Cohen  v.  Virginia,  6  Wheat.  264,  on  399,  5 
L.  Ed.  257;  Joplin  Merc.  Co.  v.  U.  S.,  236  U.  S.  531,  on 
538,  35  Sup.  Ct.  291,  59  L.  Ed.  705;  German  Alliance  Ins. 
Co.  V.  Home  Water  Co.,  226  U.  S.  220,  on  234,  33  Sup. 
Ct.  32,  57  L.  Ed.  195,  42  L.  R.  A.  (N.  S.)  1000.  The 
authorities  cited  in  Doughty  v.  Funk,  supra,  to  support 
the  dictum  we  are  considering  are  not  applicable  where 
there  is  such  a  statutory  provision  as  that  contained  in 
Rev.  Laws  1910,  sec.  4759. 
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Gilmore  v.  Hempstead,  4  How.  Prac.  (N.  Y.)  153, 
only  decides  that  it  is  irregular  for  a  complaint  to  be 
sworn  to  before  the  plaintiff's  attorney,  but  it  cannot  be 
treated  as  a  nullity,  and  the  defendant's  remedy  is  to 
%  move  to  set  it  aside.  When  it  is  remembered  that  under 
the  New  York  Code,  if  the  petition  was  verified,  the  an- 
swer  must  also  be  verified  to  raise  an  issue,  it  will  be 
seen  that  this  case  has  no  application.  Warner  v.  War- 
ner, 11  Kan.  121,  was  an  action  for  divorce,  in  which 
class  of  actions  the  petition  was  required  to  be  verified, 
but  in  that  case  it  was  verified  before  the  attorney  of  the 
plaintiff,  and  the  court  held,  following  Gilmore  v.  Hemp- 
stead, supra,  that  it  was  error  to  overrule  a  motion  to 
strike  the  petition  from  the  files,  but  this  case  was  not 
a  construction  of  the  Kansas  statute  of  which  Rev.  Laws 
1910,  sec.  4759,  is  a  copy.  This  case,  therefore,  does  not 
support  the  dictum  jn  Doughty  v.  Funk,  supra.  Fitz  v. 
Barnes,  6  Neb.  435,  decides  that  the  failure  to  properly 
verify  a  petition  is  no  reason  for  dismissing  the  action, 
but  a  motion  may  be  properly  made  to  strike  from  the 
files.  It  appears  from  the  opinion  in  that  case  that  the 
statute  in  that  state  required  the  petition  to  be  verified, 
and  the  case,  therefore,  falls  under  the  class  of  Warner 
V.  Warner,  11  Kan.  121,  supra.  Indianapolis,  etc.,  R.  R. 
Co.  V.  Summers,  28  Ind.  251,  and  Vail  v.  Rinehart,  105 
Ind.  6,  4  N.  E.  218,  do  not  apply;  for  in  both  of  those 
cases  the  statute  required  the  pleading  attached  to  be 
verified  in  any  case.  Our  statute  does  not  require  the 
pleading  to  be  verified  in  any  case,  except  in  actions  for 
divorce,  but  provides,  if  the  allegations  of  the  execution 
of  a  written  instrument  are  not  denied  by  affidavit,  it 
shall  be  taken  as  true.    The  distinction  between  the  statu- 
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tory  provisions  is  plain,  and  decisions  applying  the  stat- 
ute in  the  one  case  cannot  apply  to  the  other. 

Payne  v.  Floumey,  29  Ark.  500,  decides  that,  where 
the  statute  requires  an  answer  to  be  verified,  if  the  plain- 
tiff files  a  reply,  and  evidence  is  heard  on  the  issue  thus 
made,  and  a  verdict  is  returned,  it  is  too  late  to  raise  the 
point  for  the  first  time  in  the  Supreme  Court  that  the 
answer  was  not  verified.  In  the  case  at  bar,  if  evidence 
had  been  introduced  by  the  plaintiff  without  objection  that 
she  did  not  sign  the  release,  and  this  issue  had  gone  to  the 
jury,  it  would  have  been  too  late  to  raise  the  question  for 
the  first  time  in  this  court  that  the  reply  was  not  verified, 
but  in  the  case  at  bar  the  plaintiff  by  her  unverified  reply 
admitted  the  execution  of  the  release,  and  pleaded  fraud 
and  want  of  consideration  in  order  to  nullify  the  release. 
At  the  close  of  her  case,  there  being  no  evidence  in  any 
way  in  regard  to  the  release,  the  defendant  demurred 
thereto,  which  was  overruled,  and  at  the  close  of  all  of  the 
evidence,  there  still  being  no  evidence  introduced  in  re- 
gard to  the  release,  asked  for  a  peremptory  instruction 
to  return  a  verdict  in  its  favor,  which  was  also  refused. 

The  cases  of  M.,  K.  &  T.  Ry.  Co.  v.  Hancock,  26  Okla. 
254,  109  Pac.  220,  St.  Louis  &  S.  F.  R.  Co.  v.  Cake, 
25  Okla.  227,  105  Pac.  322,  Ft.  Smith  &  W.  R.  Co.  v. 
Sohherger,  38  Okla.  40,  131  Pac.  1078,  and  Long  v. 
Shepherd,  35  Okla.  489,  on  493,  130  Pac.  131,  were  all 
decided  after  the  case  of  Doughty  v.  Funk,  24  Okla.  312, 
103  Pac.  634,  and  the  deciHons  in  these  cases  are  plainly 
irreconcilable  with  the  dictum  in  that  case.  The  defend- 
ant in  error  also  cites  Manning  v.  Stroud  State  Bank,  26 
Okla.  625,  110  Pac.  650,  but  that  case  does  not  apply, 
because    there    the    defendant    had    filed    an    unverified 
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answer  denying  the  execution  of  the  instrument  sued  on, 
but  before  the  case  was  called  for  trial,  and  without  leave 
of  court,  verified  the  answer.  The  trial  court,  ignoring 
the  verified  answer,  gave  judgment  for  the  plaintiff  on 
the  pleadings.  This  court  reversed  the  judgment,  holding 
that,  although  the  verified  answer  was  improperly  filed, 
yet  as  long  as  it  remained  on  file  it  was  error  to  ignore 
it,  and  that  the  proper  practice  was  to  move  to  strike 
the  verified  answer  from  the  files.  This  case,  therefore, 
is  no  authority  for  the  position  taken  by  the  defendant 
in  error  that  the  proper  practice  is  to,  move  to  strike 
the  unverified  pleading  from  the  files. 

This  raises  the  question:  On  whom  was  the  burden 
of  proof  in  regard  to  this  release?  Had  the  plaintiff 
verified  her  reply,  the  burden  would  have  been  on  the 
defendant  to  prove  its  execution;  but,  when  this  was  ad- 
mitted by  the  pleadings,  it  then  became  incumbent  on  the 
plaintiff  to  prove  her  allegations  of  fraud  and  want  of 
consideration. 

The  rule  is  well  settled  that  fraud  is  never  presumed, 
and  that,  where  a  written  contract  is  attacked  on  that 
ground,  the  contract  will  be  upheld,  unless  the  allegations 
of  fraud  are  established  by  clear  and  convincing  evidence. 
In  Moore  v.  Adams,  26  Okla.  48,  108  Pac.  392,  it  is  said: 

"In  cases  where  fraud  is  allejred  in  the  procuring 
of  the  execution  of  written  instruments  or  deeds,  the  proof 
must  sustain  the  allegations  by  a  preponderance  of  the 
evidence  so  great  as  to  overcome  all  opposing  evidence 
and  repel  the  opposing  presumptions.  It  should  be  of 
such  weight  and  exigency  as  to  satisfactorily  establish  the 
wrongful  conduct  charged;  honesty  and  fair  dealing  as  a 
rule  being  presumed.  When  it  lies  within  the  power  of 
a  party  to  an  action  to  produce  evidence  upon  an  issue, 
and  he  fails,  the  presumption  follows  that  the  evidence. 
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if  produced,  would  be  unfavorable  to  the  cause  of  such 
party/' 

This  rule  is  followed  in  Herron  v.  M.  Rumley  Co.,  29 
Okla.  317,  116  Pac.  952;  Wells  Fargo  &  Co.  v.  Moore,  31 
Okla.  135,  120  Pac.  612 ;  Alderson  v.  Hume,  40  Okla.  583, 
139  Pac.  955;  Hayden  v.  Dannerburg,  42  Okla.  776,  148 
Pac.  859;  EUiott  v.  Merriman,  47  Okla.  717,  150  Pac.  696. 
And  see  Sovihem  Development  Co.  v.  Silva,  125  U.  S. 
247,  8  Sup.  Ct.  881,  31  L.  Ed.  678. 

In  St.  L.  &  S.  F.  R.  Co.  v.  Chester,  41  Okla.  369,  188 
Pac.  150,  it- is  said:    . 

"This  court  has  evinced  no  hesitancy  in  setting  aside 
releases  in  personal  injury  cases,  when  procured  by  fraud 
and  misrepresentations  as  to  material  matters,  or  for 
other  reasons  sufficient  in  law,  as  may  be  observed  by  a 
reference  to  the  following  cases :  St.  L.  &  S.  F.  R.  Co.  v. 
Richards,  23  Okla.  256  [102  Pac.  92,  23  L.  R.  A.  (N.  S.) 
1032] ;  St.  L.  &  S.  F.  R.  Co.  v.  Nichols,  39  Okla.  522 
[136  Pac.  159] ;  Hemdon  v.  St.  L.  &  S.  F.  R.  Co.,  37 
Okla.  256  [128  Pac.  727] ;  St.  L.  &  S.  F.  R.  Co.  v.  Reed, 
37  Okla.  350  [132  Pac.  355].  But  this  does  not  mean 
that  a  contract  fairly  and  honestly  entered  into  can  be 
avoided  for  slight  or  frivolous  reasons.  Indeed,  the  rule 
is  quite  to  the  contrary.  The  law  and  the  public  policy 
of  all  civilized  countries,  so  far  as  we  have  observed, 
favor  settlements  and  compromises,  entered  into  fairly 
and  in  good  faith  between  competent  persons,  as  a  dis- 
couragement to  litigation.  Indeed,  when  persons  have 
a  dispute  and  get  together  and  consider  and  weigh  the 
facts  out  of  which  it  arises,  and  then  come  to  an  agree- 
ment fairly  and  honestly  made,  and  reduce  same  to  writ- 
ing, should  either  of  such  parties  later  undertake  to  re- 
pudiate and  avoid  its  terms,  the  evidence  he  offers,  to  be 
sufficient,  must  be  clear  and  convincing.  Such  evidence 
will  generally  rest  in  parol,  and,  if  the  person  seeking  to 
avoid  his  written  contract  has  been  the  victim  of  fraud 
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or  misrepresentations  sufficient  to  alford  him  relief,  it  is 
not  difficult  to  produce,  nor  is  it  a  harsh  rule  to  require 
the  evidence  to  point  out  the  fraud  or  false  statement  of 
fact  or  other  reasons  relied  on,  so  that  it  can  be  clearly 
seen  by  the  court  or  jury  that  the  contract  should  not 
stand." 

In  the  case  at  bar  there  is  no  evidence  at  all  of 
fraud,  and  the  burden  was  on  the  plaintiff  not  only  to 
introduce  evidence  on  this  issue,  but  such  evidence  must 
be  clear,  strong,  and  convincing. 

On  the  issue  of  want  of  consideration  the  burden 
was  also  on  the  plaintiff.  See  M.,  K.  &  T.  Ry.  Co.  v.  Havr- 
cock,  26  Okla.  268,  109  Pac.  223.  It  is  also  proyided  by 
Rev.  Laws  1910,  sec.  934,  that  a  written  instrument  is 
presumptive  evidence  of  consideration, -and  section  935 
expressly  provides  that  the  burden  of  showing  a  want  of 
consideration  sufficient  to  support  an  instrument  lies  with 
the  party  seeking  to  invalidate  or  avoid  it.  The  burden 
in  this  respect  being  upon  the  plaintiff,  it  was  incumbent 
upon  her*  to  adduce  some  evidence  tending  to  rebut  Hie 
statutory'  presumptiop.  This  she  wholly  failed  to  do. 
The  rule  with  reference  to  the  burden  of  proof  of  allega- 
tions setting  up  want  of  consideration  is  laid  down  by 
this  court  in  Ball  v.  White,  50  Okla.  429,  150  Pac.  901,  as 
follows : 

"Where  the  execution  of  a  written  instrument  is  ad- 
mitted, but  want  of  consideration  therefor  pleaded,  the 
burden  is  upon  the  party  executing  the  instrument  to 
prove  by  a  preponderance  of  the  evidence  the  want  of 
consideration.'* 

We  therefore  recommend  that  the  judgment  be  re- 
versed, and  the  case  remanded,  with  directions  to  grant 
a  new  trial. 

By  the  Court:    It  is  so  ordered. 
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SPAULDING  MFG.  CO.  v.  WITTER  et  al. 

No.  5720.     Opinion  Filed  November  9,  1915. 
(152  Pae.  1079.) 

1.  JUSTICES  OF  THE  PEACE— Appeal— Final  Order-Garnkli- 
roent.  An  order  of  a  justice  of  the  peace  directing  a  garnishee 
to  pay  money  into  court  is  not  a  final  judgment  from  which  an 
appeal  will  lie  by  the  garnishee.  It  simply  gives  the  creditor 
the  same  right  to  enforce  the  payment  of  the  money  that  the 
debtor  previously  had. 

2.  SAME— Appeal  Bond — Liabilil^^.  And  where  a  garnishee  attempts 
to  appeal  from  such  an  order,  and  executes  an  appeal  bond  for 
that  purpose,  and  such  attempted  appeal  is  dismissed  for  the 
reason  that  said  order  is  not  an  appealable  one,  held,  in  a  suit 
upon  such  appeal  bond,  that  the  makers  thei*eof  are  not  liable 
thereon. 

(Syllabus  by  Dudley,  C.) 

Error  from  County  Court,  Coal  County; 
P.  E.  Wilhelm,  Judge. 

Action  by  the  Spaulding  Manufacturing  Company 
against  C.  M.  Witter  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

G.  T.  Ralls  and  A.  C.  Lyon,  for  plaintiff  in  error. 

Fooshee  &  Branson,  for  defendants  in  error. 

Opinion  by  DUDLEY,  C.  The  parties  occupy  the 
same  position  here  that  they  did  in  the  trial  court,  and 
for  convenience  we  shall  refer  to  them  accordingly.  On 
July  31,  1909,  the  plaintiff  commenced  this  action  in  the 
justice  court  of  Coalgate  township,  Coal  county,  before 
J.  M.  Wilson,  justice  of  the  peace  therein,  against  the  de- 
fendants, upon  an  appeal  bond  executed  by  them  to  it  in 
an  action  in  said  court  wherein  the  plaintiff  was  plaintiff, 
and  A.  V.  Roff  and  Pearl  Roff  were  defendants,  and  the 
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defendant  herein,  Witter,  was  garnishee.  The  defendants 
prevailed  in  the  justice  court.  The  plaintiff  appealed  to 
the  county  court  of  said  county,  where  the  cause  was  tried, 
resulting  in  a  judgment  for  the  defendants;  the  court 
holding  that  the  bill  of  particulars  did  not  state  a  cause 
of  action.  From  this  judgment,  the  plaintiff  has  ap- 
pealed. 

The  facts  necessary  to  be  considered  for  a  determina- 
tion of  the  questions  presented  as  disclosed  by  the  bill  of 
particulars,  in  substance,  are:  On  September  21,  1908, 
the  plaintiff  commenced  an  action  in  the  justice  court  of 
said  township  before  the  said  J.  M.  Wilson,  justice  of 
the  peace  therein,  against  the  said  Roffs  upon  a  promis- 
sory note.  Garnishee  summons  was  duly  issued  and 
served  upon  the  defendant.  Witter,  as  garilishee  therein. 
He  answered  admitting  that  he  was  indebted  to  the  Roffs, 
the  defendants  in  said  action,  in  the  sum  of  $200.  Th^ 
plaintiff  obtained  a  judgment  against  the  Roffs  for  the 
amount  due  upon  said  note,  and  thereupon  the  justice 
made  an  order  directing  the  garnishee.  Witter,  to  pay 
said  $200  into  court.  This  he  declined  to  do,  and  within 
ten  days  from  the  date  of  said  order  he  executed  an  ap- 
peal bond  with  the  defendants,  Wooley  and  Thomas,  as 
sureties,  by  which  he  attempted  to  appeal  from  said  order 
and  judgment?  to  the  district  court.  The  bond  is  the 
usual  statutory  bond  and  was  duly  approved  by  the  jus- 
tice. Following  this  he  transmitted  all  the  papers  in  the 
case,  including  the  bond,  to  the  district  court.  There- 
after the  appeal  was  dismissed  on  the  motion  of  the  plain- 
tiff and  the  cause  remanded  to  the  justice  court,  from 
which  an  execution  was  issued  in  the  original  action 
against  the  defendants  therein  and  returned  no  property 
found.     Whereupon     plaintiff     commenced     this     action 
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against  the  defendants  herein  upon  said  appeal  bond, 
which  action  resulted  as  before  stated.  A  copy  of  the 
bond  is  attached  to  the  bill  of  particulars.  The  only 
question  presented  is  whether  or  not  the  bill  of  particu- 
lars states  a  cause  of  action.  The  trial  court  held  that  it 
did  not,  for  the  reason,  among  others,  that  the  order 
directing  the  garnishee  to  pay  the  money  into  court  was 
not  a  final  judgment,  and  therefore  no  appeal  would  lie, 
and,  hence,  there  was  no  liability  upon  said  bond. 

Either  party  to  an  action  before  a  justice  of  the 
peace  may  appeal  from  a  final  judgment.  Section  6386, 
Snyder's  Comp.  Laws  1909  (section  5465,  Rev.  Laws 
1910).  This  being  true,  was  the  order  of  the  justice 
directing  the  garnishee  to  pay  the  money  into  court  a 
final  judgment  from  which  the  garnishee  might  appeal? 
We  think  not.  The  sections  of  our  statute  in  force  at 
the  time  of  the  execution  of  this  bond  necessary  to  be 
considered  in  determining  this  question,  are  sections  6301 
and  6302,  Snyder's  Comp.  Laws  1909..  These  sections  are 
as  follows: 

"Sec.  6301.  Disposition  of  Property  or  Money. — If 
the  garnishee  appear  and  answer,  and  it  is  discovered  on 
his  examination  that  at  or  after  the  service  of  the  order 
of  attachment  and  notice  upon  him,  he  was  possessed  of 
any  property  of  the  defendant  or  was  indebted  to  him, 
the  justice  may  order  the  delivery  of  such  property,  and 
the  payment  of  the  amount  owing  by  the  garnishee  into 
court,  or  may  permit  the  garnishee  to  retain  the  property 
or  the  amount  owing,  upon  the  execution  of  an  under- 
taking to  the  plaintiff,  by  one  or  more  sufficient  sureties, 
to  the  effect  that  the  amount  shall  be  paid  or  the  property 
forthcoming,  as  the  court  may  direct. 

"Sec.  6302.  Plaintiff  Proceed  Against  Garnishee.— If 
the  garnishee  fails  to  appear  and  answer,  or  if  he  appears 
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and  answers,  and  his  disclosure  is  not  satisfactory  to  the 
plaintiff,  or  if  he  fails  to  comply  with  the  order  of  the 
justice  to  deliver  the  property  and  pay  the  money  owing 
into  court,  or  give  the  undertaking  required  in  the  pre- 
ceding section,  the  plaintiff  may  proceed  against  him  in 
an  action,  in  his  own  name,  as  in  other  cases;  and  there- 
upon such  proceedings  may  be  had  as  in  other  actions, 
and  judgment  may  be  rendered  in  favor  of  the  plaintiff 
for  the  amount  of  the  property  and  credits  of  every  kind, 
of  the  defendant  in  the  possession  of  the  garnishee,  and 
for  what  shall  appear  to  be  owing  by  him  to  the  defend- 
ant, and  for  the  costs  of  the  proceedings  against  the  gar- 
nishee. If  the  plaintiff  proceed  against  the  garnishee  by 
action,  for  the  cause  that  his  disclosure  was  unsatisfac- 
tory, unless  it  appears  in  the  action  that  such  disclosure 
was  incomplete,  the  plaintiff  shall  pay  the  costs  of  such 
action.  The  judgment  in  this  action  may  be  enforced  as 
judgments  in  other  cases.  When  the  claims  of  the  plain- 
tiffs in  attachment  are  satisfied  by  the  garnishee,  he  may, 
on  motion,  be  substituted  as  the  plaintiff  in  the  judg- 
ment." 

Our  Code  of  Civil  Procedure  before  justices  of  the 
p^ace,  of  which  the  two  foregoing  sections  form  a  part, 
was  adopted  by  the  Territory  of  Oklahoma  from  the 
State  of  Kansas,  and  said  sections  are  identical  with  sec- 
tions 42  and  43,  chapter  81,  of  Dassler's  Comp.  Laws  of 
Kansas.  Under  the  construction  placed  upon  these  two 
sections  and  other  sections  of  the  Kansas  Code  of  Civil 
Procedure  before  justices  of  the  peace  by  the  Supreme 
Court  of  Kansas,  prior  to  their  adoption,  an  order  mad^ 
by  a  justice  of  the  peace  directing  a  garnishee  to  pay 
money  into  court  is  not  aXfinal  judgment  and  determina- 
tion. Board  of  Edtccation  v.  Scoville,  13  Kan.  17;  Fitch 
V.  Manhattan  Fire  Ins.  Co.,  23  Kan.  366;  Mvse  et  al.  v. 
Lehman,  30  Kan.  514,  1  Pac.  804;  MvU  &  Son  v.  Jones, 
33  Kan.  112,  5  Pac.  388;  Mo.  Pac.  Ry.  Co.  v.  Reid  et  al., 
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34  Kan.  410,  8  Pac.  846;  Bank  of  LeRoy  v.  Harding,  1 
Kan.  App.  389,  41  Pac.  680;  AHlmr  v.  Hale,  6  Kan.  161; 
RoU  et  al.  v.  Murray,  35  Kan.  171,  10  Pac.  472. 

Mr.  Justice  Valentine,  speaking  for  the  Supreme 
Court  of  Kansas  in  the  case  of  Board  of  Education  v. 
ScoviUe,  supra,  discussing  the  effect  of  an  order  made  by 
a  justice  of  the  peace  directing  a  garnishee  to  pay  money 
into  court,  said: 

"It  does  not  determine  their  ultimate  rights.  It  sim- 
ply gives  to  the  creditor  the  same  right  to  enforce  the 
payment  of  the  money  from  the  garnishee  that  the  debtor 
previously  had.  It  is  in  effect  only  an  assignment  of  the 
claim*  from  the  debtor  to  the  creditor.  The  creditor  gains 
no  more  or  greater  rights  than  the  debtor  had,  and  the 
garnishee  loses  no  rights.  And  the  payment  of  the  money 
can  be  enforced  from  the  garnishee  to  the  creditor  only 
by  an  ordinary  action." 

The  same  construction  has  been  placed  upon  the  Kan- 
sas statute  by  the  Supreme  Court  of  that  state  since  the 
adoption  of  the  statute  by  the  Territory  of  Oklahoma. 
Madden  v.  Union  Pac.  R.  Co.,  89  Kan.  282,  181  Pac.  552, 
Ann.  Cas.  1914B,  78.  We  therefore  condude  that  the 
order  of  the  justice  directing  the  garnishee  to  pay  the 
money  into  court  was  not  a  final  judgment  from  which 
the  garnishee  might  appeal.  Rood  on  Garnishment,  c. 
18,  sec.  391 ;  Atlantic  Ry.  Co.  et  al.  v.  Hopkins,  94  U.  S. 
11,  24  L.  Ed.  48;  St.  Louis,  etc.,  Ry.  Co.  v.  Richter,  48  Ark. 
349,  8  S.  W.  56;  Giles  v.  Hicks,  45  Ark.  271;  Rice  v. 
Whitney,  12  Ohio  St.  35&;  Conover  v.  Conover,  17  N.  J. 
Law,  187 ;  Board  of  Education  v.  ScoviUe,  supra;  Mull  & 
Son  V.  Jones,  supra;  Mo.  Pac.  Ry.  Co.  v.  Reid  et  al., 
supra;  Bank  of  Le  Roy  v.  Harding,  supra.  Under  section 
6302  of  our  statute,  supra,  Upon  the  failure  of  the  gar- 
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nishee  to  comply  with  the  order  of  the  justice  directing 
him  to  pay  money  into  court,  the  only  remedy  available 
to  the  plaintiff  is  an  independent  action  against  the  gar- 
nishee.   The  foregoing  cases  cited  support  this  rule. 

Having  reached  the  conclusion  that  the  said  order 
is  not  a  final  judgment  from  which  an  appeal  would  lie, 
are  the  defendants  in  attempting  to  appeal  from  said 
order  by  giving  said  appeal  bond  liable  thereon?  We 
think  not.  The  bond  was  a  nullity,  and  the  attempted 
appeal  did  not  confer  jurisdiction  upon  the  appellate 
court.  Neither  was  the  plaintiff  in  the  original  action 
deprived  of  any  rights  by  the  attempted  appeal,  because 
it  could  have  proceeded  against  the  garnishee  in  an  inde- 
pendent action  to  recover  the  amount  of  money  owing 
the  defendant  as  disclosed  by  his  answer.  There  is  no 
liability  upon  the  bond,  and  the  bill  of  particulars  does 
not  state  a  cause  of  action,  and  the.  trial  court  did  not 
commit  error  in  sustaining  a  general  demurrer  thereto. 

The  judgment  of  the  trial  court  should  be  affirmed. 

By  the  Court:    It  is  so  ordered. 
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ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  EHRET  et  aL 

No.  5801.     Opinion  BHled  November  9,  1915. 
(152  Pac.  1107.) 

1.  CARRIERS— Interstate  Stiipiiieiit— Published  Rate.  One  ob- 
taining^ from  a  common  carrier  a  contract  to  transport  an  inter- 
state shipment  at  a  less  rate  than  the  schedule  rate  published 
and  approved  by  the  Interstate  Commerce  Commission,  and  In 
force  at  the  titoe  of  the  shipment,  is  not  entitled  to  a  delivery  of 
the  goods  from  the  common  carrier  until  he  pays  the  rate  pro- 
vided in  the  official  schedule. 

2.  SAME — Recovery  of  Sehedide  Rate.  Where  in  such  case  the  car- 
rier makes  a  contract  to  transport  the  property  for  a  less  rate 
than  that  provided  in  the  official  schedule,  and  upon  its  arrival 
at  the  destination  delivers  same  to  the  assignee,  receiving  the 
amount  called  for  by  the  lesser  rate,  it  ma^-  re<x)ver  the  official 
schedule  rate,  for  the  act  of  Congress  is  intended  to  prevent  re- 
bating, and  if  such  a  transaction  were  upheld  it  would  furnish  a 
method  by  which  rebating  might  be  practiced. 

(Syllabus  by  Devereux,  C.) 

Error  from  County  Court,  Oklahoma  County; 
John  D,  Hayson,  Judge. 

Action  by  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  against  C.  J.  Ehret  and  another,  doing  businesi 
as  the  Oklahoma  City  Foundry  &  Machine  Shops.  Judg- 
ment for  defendants,  and  plaintiff  brings  error.  Re- 
versed, and  remanded  for  new  trial. 

This  was  an  action  brought  by  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  hereinafter  designated 
plaintiff,  against  C.  J.  Ehret  and  Con  Ehret,  partners, 
hereinafter  designated  as  defendants,  for  the  collection 
of  an  undercharge  on  an  interstate  shipment  of  freight 
from  Johnstown,  Pa.,  to  Oklahoma  City,  in  the  amount 
of  $62.20.    The  action  was  originally  brought  in  a  jus- 
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tice  court,  resulting  in  judgment  for  the  defendants,  and 
by  plaintiff  appealed  to  the  county  court  of  Oklahoma 
county,  where  a  demurrer  to  the  plaintiff's  evidence  was 
sustained,  and  judgment  rendered  for  the  defendants  for 
costs. 

The  shipment  in  question  consisted  of  certain  iron 
and  steel  beams  and  channels,  and  moved  from  Johns- 
town on  October  2,  1909.  When  l^e  shipment  was  re- 
ceived at  Oklahoma  City,  freight  charges  were  collected 
from  the  defendants  in  the  sum  of  $363.63.  This  amount 
was  arrived  at  by  the  application  of  a  tariff  of  69  cents 
per  100  pounds.  At  the  trial  the  following  stipulation 
was  entered  into: 

"It  is  hereby  agreed  and  stipulated  by  and  between 
he  said  plaintiff  and  said  defendants  that  during  the 
Hal  of  said  cause,  and  prior  to  the  interposing  of  the 
Qmurrer  of  the  defendants  to  the  evidence  of  plaintiff, 
tfe  plaintiff  agreed  and  admitted  in  open  court  as  fol- 
lows:  That  plaintiff  admitted  in  open  court  that  it  en- 
teed  into  an  oral  contract  with  the  defendants  for  the  69 
cets  per  hundred  weight  on  the  shipment  in  controversy 
beiveen  Johnstown,  Pa.,  and  Oklahoma  City,  Okla.;  that 
thiplaintiff  intended  to  collect  only  said  sum  of  69  cents 
pel  hundred  weight,  or  the  sum  of  $363.63;  that  said 
amunt  was  paid  by  the  defendants  to  and  received  by 
the>laintiff  in  pursuance  of  said  oral  agreement,  and  that 
the  hipment  and  car  load  of  goods  was  delivered  to  the 
defedants  at  destination,  Oklahoma  City,  on  receipt  of 
said^um  by  plaintiff  from  defendants;  that  plaintiff,  at 
the  tne  of  the  delivery  of  said  shipment  and  receiving 
said  non^,  did  not  demand  the  payment  of  a  greater 
rate  r  amount  than  was  paid  at  that  time;  that  the 
claimrf  plaintiff  herein  and  the  suit  is  for  the  balance 
claimt  to  be  due  plaintiff  from  defendants  between  the 
sum  ft  agreed  by  defendants  to  be  paid,  to  wit,  69  cents 
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per  hundred  weight,  and  what  plaintiff  claims  is  the  legal 
rate  as  provided  by  the  Hepburn  law." 

The  plaintiff  also  introduced  the  official  schedule  of 
rates  on  file  in  the  office  of  the  secretary  of  the  Interstate 
Commerce  Commission,  which  was  in  effect  at  the  date 
of  this  shipment,  and  which  showed  that  the  legal  rate 
on  shipments  of  this  character  from  Johnstown,  Pa.,  to 
Oklahoma  City,  was  80  cents  per  100  pounds. 

There  was  a  demurrer  to  plaintiff's  evidence,  which 
was  sustained,  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  exception  saved,  and  the  case  is  brought  to  this 
court  by  petition  in  error  and  case-made. 

Cottingham   &   Hayes   and    Charles   H.    Woods,  for 
plaintiff  in  error. 

Estes  &  Moore,  for  defendants  in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  fa*s 
as  above) .  It  is  not  denied  by  the  defendants  that  if  he 
plaintiff  had  declined  to  deliver  this  property,  and  bd 
held  it  until  the  tariff  provided  by  the  official  scheiile. 
filed  with  the  Interstate  Commerce  Commission  was  pid, 
it  would  have  had  the  right  to  do  so,  and  that  the  defnd- 
ants  would  have  been  forced  to  pay  the  difference  between 
the  69  cents  and  the  official  tariff  of  80  cents,  and  tls  is 
well  settled  by  the  authorities.  A.,  T.  &  S.  F.  R.  &.  v. 
Holmes,  18  Okla.  92,  90  Pac.  22 ;  A.,  T.  &  S.  F.  R.  io.  .v- 
Bell,  31  Okla.  238,  120  Pac.  d87,  38  L.  R.  A.  (N.  S.)351; 
Texas  &  Pacific  R.  Co.  v.  Mugg,  202  U.  S.  242,  2f  Sup. 
Ct.  628,  50  L.  Ed.  1011 ;  Texas  &  Pacific:  R.  Co.  v.  Mene 
Cotton  Co.,  204  U.  S.  449,  27  Sup.  Ct.  850,  51  L.  B.  553, 
9  Ann.  Cas.  1075 ;  Kansas  City  Southern  v.  Alher  Comr 
mission  Co.,  223  U.  S.  573,  32  Sup.  Ct.  316,  56  L.  Jd.  556. 
The    defendants,    however,    argue    that    the   contact   to 
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transport  this  freight  for  69  cents  was  illegal,  because 
for  a  less  rate  than  that  provided  in  the  official  schedule; 
that  the  doctrine  '*Ex  turpi  causa  non  oritur  actio"  applies ; 
and  that,  the  illegal  contract  having  been  consummated, 
the  plaintiff  will  not  be  allowed  to  recover.  In  Blinn 
Limiber  Co.  v.  Southern  Pacific,  18  Inter.  Com.  Com'n, 
430,  it  is  said: 

"A  carrier  may  not  demand  or  collect  a  greater  or 
ess  or  different  compensation  for  the  transportation  of 
lassengers  or  property  than  the  ratfes  specified  in  the 
ttriff  filed  and  in  effect  ^t  the  time  of  the  movement 
(action  6  [U.  S.  Comp.  St.  1913,  sec.  8569] ) ;  and  under 
tte  Elkins  Act  (section  1  [section  8597])  not  only  is  it 
pnvided  that  the  carriers  shall  strictly  observe  their 
ta<ffs,  but  that  it  shall  be  unlawful  for  any  person  or 
coDoration  to  solicit,  accept,  or  receive  any  rebate,  con- 
cession, or  discrimination  in  respect  to  the  transportation 
of  any  property  in  interstate  or  foreign  commerce.  ♦  ♦  • 
Herv  then,  is  a  statutory  duty  imposed  upon  the  carrier 
to  C;arge,  and  upon  the  shipper  to  pay,  the  rate  fixed 
in  tl^  tariffs,  and  deviation  from  this  rule  subjects  both 
carrir  and  shipper  to  fine  or  imprisonment." 

lie  action,  however,  is  not  on  the  illegal  contract. 
The  cntract  of  80  cents  per  100  pounds  is  a  contract 
made  by  the  law  itself  between  the  parties,  and 
this  acion  is  on  the  contract  made  by  the  law,  and 
not  upti  an  attempted  illegal  contract.  In  any  event, 
however  under  the  circumstances  of  this  case,  this  maxim 
does  notit)ply.  The  object  in  passing  the  Int^tate  Com- 
merce At,  and  the  stringent  provisions  therein  contained 
in  regardto  filing  tariffs,  was  to  cure  an  enormous  evil, 
that  of  r^lpoads  giving  to  certain  favored  shippers  re- 
bates and  thus  discriminating  against  other  shippers. 
This  could\)e  accomplished  if  the  court  should  hold  that, 
where  an  legal  contract  has  been  executed,  the  railroad 
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is  without  power  to  collect  the  difference  between  the 
illegal  tariff  contracted  for  and  the  legal  tariff.  The  ob- 
ject of  the  act  was  not  to  collect  penalties,  but  the  pen- 
alties were  provided  as  a  means  to  prevent  discrimination. 
In  A.  J.  Poor  Grain  Co.  v.  C,  B.  &  Q.  R.  Co.,  12  Inter. 
Com.  Com'n,  418,  it  is  said: 

"The  same  contention  has  been  made  in  other  cases, 
resting  upon  similar  facts,  that  have  been  heard  before 
the  commission  and  the  courts.     But  under  the  decision! 
of  the  Supreme  Court  of  the  United  States  in  Texas  i: 
Pacific  Ry.  Co.  v.  Mugg,  202  U.  S.  242  [26  Sup.  Ct.  62S, 
50  L.  Ed.  1011],  and  Gulf,  Colorado  &  Santa  Fe  Ry.  0>. 
V.  Hefley,  158  U.  S.  98  [15  Sup.  Ct.  802,  39  L.  Ed.  91(], 
the  question  of  the  liability  of  carriers  for  the  mistaJes 
of  their  agents  in  quoting  freight  rates  to  shippers  seens 
not  to  be  open  to  further  discussion.     In  the  former  case 
an  agent  of  the  railway  company,  who  ought  to  have  )een 
advised  of  the  lawful   rate,  inadvertently  quoted  to  the 
plaintiff  a  rate  on  a  shipment  then  in  contemplation  that 
was  lower  than  the  published  rate;  in  the  latter  caie  an 
agent  of  the  defendant  railroad  company,  not  only  lamed 
to  the  plaintiff  a  rate  lower  than  the  lawfully  puBished 
rate,  but  inserted  the  erroneous  lower  rate  in  the  oill  of 
lading  that  was  issued  for  the  movement.     In  eaoi  case 
the  Supreme  Court  of  the  United  States  held  tiat  the 
published  tariff  controlled,  and  that  the  lawfully  prblished 
rate  was  the  rate  to  be  applied  and  collected  on  tie  ship- 
ment, notwithstanding  the  erroneous  quotation  of  another 
and  lower  rate.    And  of  necessity  no   other  inclusion 
was  possible  if  the  integrity  of  this  regulative  legislation 
is  to  be  preserved.     If  a  mistake  in  naming  f  rate  be- 
tween two  given  points  is  to  be  accepted  as  recfliring  the 
application  of  that  rate  by  the  carrier,  the  grea:  principle 
of  equality  in  rates,  to  secure  which  was  the  very  pur- 
pose and  object  of  the  enactment  of  these  seveal  statutes, 
might  as  well  be  abandoned.     If  the  act  of  a  railroad 
clerk,  whether  through  mistake  or  otherwise,  n  quoting  a 
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less  than  the  lawful  rate  or  inserting  a  lower  rate  in  a  bill 
of  lading  is  to  be  held  to  require,  or  to  justify  and  excuse, 
the  substitution  of  that  rate  on  a  particular  shipment  for 
the  lawfully  published  rate,  the  effectiveness  of  such  legis- 
lation is  at  an  end  and  its  whole  purpose  destroyed.  For 
past  experience  shows  that  billing  clerks  and  other  agents 
of  carriers  might  easily  become  experts  in  the  making 
of  errors  and  mistakes  in  the  quotation  of  rates  to  favored 
shippers,  while  other  shippers,  less  fortunate  in  their  re- 
lations with  carriers  and  whose  traffic  is  less  important, 
would  be  compelled  to  pay  the  higher  published  rates. 
Stability  and  equality  of  rates  are  more  important  to  com- 
mercial interests  than  reduced  rates.  It  was  instability 
and  inequality  that  were  the  special  evils  to  be  remedied; 
it  was  the  possibility  that  one  shipper,  in  one  way  or 
another,  whether  by  mistake  or  otherwise,  could,  and  ac- 
tually did,  get  a  lower  rate  than  another  shipper,  that  led 
to  more  stringent  legislation.  That  evil  the  present 
amended  statute  meets  in  substantially  the  language  of 
previous  legislation.  The  provision  of  section  6  is  as 
follows:  'Not  shall  any  carrier  charge  or  demand  or 
collect  or  receive  a  greater  or  less  or  different  compensa- 
tion ♦  ♦  ♦  than  the  rates,  fares,  and  charges  which 
are  specified  in  the  tariff  filed  and  in  effect  at  the  time." 

The  above  citation  amply  supports  our  reasoning  in 
this  case,  for,  as  is  said  in  that  case,  billing  clerks  and 
other  agents  of  carriers  may  easily  become  experts  in  the 
making  of  errors  and  mistakes  in  the  quotations  of  rates 
to  favored  shippers.  So  billing  clerks  or  other  agents 
could  defy  the  law,  if  they  could  make  contracts  for  a 
lower  rate  than  that  provided  in  the  official  schedule,  and 
by  accepting  from  the  shipper  a  lower  rate  could  give 
him  practically  a  rebate,  and  the  very  evil  intended  to  be 
overcome  by  the  statute  would  be  in  full  force. 

We  therefore  recommend   that  the  judgment  below 
be  reversed,  and  this  cause  remanded  for  a  new  trial. 
By  the  Court :     It  is  so  ordered. 
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MISSOURI,  0.  &  G.  RY.  CO.  v.  GENTRY  et  al. 

No.  5834.     Opinion  Filed  November  9,  1915. 
(152  Pac.  1076.) 

RAILROADS— Fire»—In8tnwiioi»—   Prima    Faeie    Proof— Negligmea. 

Numerous  instruotious  set  out  and  discussed  In  the  opinion,  and 
held,  that  they  fairly  state  the  law  as  it  existed  in  Indian  Ter- 
ritory prior  to  statehood. 

(Syllabus  by  Brewer,  C.) 

Error  from  District  Court,  Muskogee  County; 
R.  P.  de  Graffenried,  Judge. 

Action  by  Rachael  Jane  Gentry  and  others  against 
the  Missouri,  Oklahoma  &  Gulf  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  error.  Affirmed. 

E.  R.  Jones,  J.  C.  WUhoit,  and  Arthur  Miller,  for 
plaintiff  in  error. 

W.  T.  Hutchings,  W.  W.  Noffsinger,  and  Y.  P. 
Broome,  for  defendantia  in  error. 

Opinion  by  BREWER,  C.  This  action  was  com- 
menced in  the  Western  District  of  Indian  Territory  on 
the  17th  day  of  May,  1906,  to  recover  damages  for  the 
destruction  of  an  orchard  by  fire,  alleged  to  have  been 
negligently  set  out  by  the  plaintiff  in  error,  defendant 
below.  After  the  erection  of  the  state,  the  cause  wa« 
transferred  by  operation  of  law  to  the  district  court  of 
Muskogee  county,  where  a  trial  was  had,  resulting  in  a 
verdict  against  the  railway  company,  from  which  an  ap- 
peal was  prosecuted  to  this  court,  resulting  in  a  reversal 
of  the  case,  in  an  opinion  reported  in  31  Okla.  579,  122 
Pac.  537.  After  reversal  and  remand,  another  trial  was 
had,  which  likewise  resulted  in  a  verdict  against  the  rail- 
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way  company,  and  from  the  result  of  this  second  trial, 
the  present  appeal  is  prosecuted. 

The  cause  of  action  alleged  herein  having  occurred, 
and  the  suit  on  same  having  been  begun,  prior  to  state- 
hood, the  laws  in  force  in  Indian  Territory,  as  construed 
by  its  Court  of  Appeals,  and  by  the  Circuit  Court  of  Ap- 
peals of  the  United  States  for  the  Eighth  Circuit,  and  by 
the  United  States  Supreme  Court,  are  controlling.  The 
decisions  based  upon  the  statutes  of  this  state  are  nowise 
involved  or  in  mind  in  the  discussion  to  follow. 

The  only  errors  assigned  and  urged  here  for  a  re- 
versal are  predicated  upon  the  giving  by  the  court  of  in- 
structions numbered  9,  14,  15  and  16,  each  of  which  wiU 
be  disposed  of  under  a  separate  head. 

1.    Instruction  No.  9  is  as  follows : 

"The  evidence  before  you,  if  any,  which  tends  to 
show  the  setting  by  defendant's  engine  of  other  fires  than 
that  which  is  alleged  to  have  damaged  the  property  men- 
tioned in  plaintiff's  complaint,  and  which  occurred  about 
the  same  time,  can  be  considered  by  you  only  in  determin- 
ing the  manner  in  which  defendant's  engine,  and  espe- 
cially the  engine  which  is  alleged  to  have  set  the  fire  that 
injured  plaintiff's  property,  was  equipped  and  handled, 
but  cannot  consider  such  evidence  for  any  other  purpose 
than  here  stated." 

The  objections  urged  against  this  instruction  are: 
(1)  That  it  does  not  limit  the  inquiry  as  to  other  fires 
to  the  particular  engine  which,  it  is  alleged,  caused  the 
fire  in  question;  and  (2)  that  the  word  "handled"  renders 
it  improper  and  injurious.  Neither  of  these  objections 
appears  to  be  sound.  In  the  first  place,  the  instruction 
appears  to  be  dealing  with  the  engine  involved  in  this 
case,  and  especially  when  read  in  connection  with  the  evi- 
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dence  in  relation  to  other  fires,  it  is  quite  certain  that 
the  court,  counsel,  and  the  jury  knew  that  the  instruction 
referred  to  the  specific  engine,  through  the  operation  of 
which  it  is  alleged  the  fire  was  started.  Besides,  a  sim- 
ilar instruction  has  been  approved  in  Texas  &  Pac.  R.  Co. 
V.  Watson,  190  U.  S.  289,  23  Sup.  Ct.  682,  47  L.  Ed. 
1057,  in  which  case  it  is  said: 

"In  several  assignments  it  is  claimed  that  the  Circuit 
Court  of  Appeals  erred  in  holding  that  the  trial  court 
properly  admitted  the  evidence  of  witnesses  to  the  effect 
that  at  or  about  the  time  of  the  fire  complained  of,  and 
about  the  time  of  the  passing  of  the  locomotive  which  it 
was  charged  occasioned  the  fire,  the  witnesses  observed 
other  fires  at  various  points  not  far  removed  from  the 
place  where  the  cotton  was  burned,  and  south  of  and  near 
to  the  railway  track.  In  the  light  of  the  decision  of  this 
court  in  Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454, 
470,  23  L.  Ed.  356,  362,  we  think  this  evidence  was  com- 
petent as  having  a  tendency  to  establish  that  the  destruc- 
tion of  the  property  of  the  plaintiff  was  caused  by  the 
locomotive  in  question,  and  as  tending  to  show  negligence 
in  its  construction  or  operation." 

The  word  "operation,"  as  used  above  by  the  Supreme 
Court  of  the  United  States,  carries  substantially  the  same 
meaning  as  "handled." 

The  same  rule  appears  also  to  have  been  sustained  in 
Lesser  Cotton  Co,  v.  St.  Louis,  L  M.  <&  So.  R.  Co.,  114 
Fed.  133,  42  C.  C.  A.  95,  and  in  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Johnson,  54  Fed.  474,  4  C.  C.  A.  447.  As  above  in- 
dicated, the  decisions  of  these  courts  were  controlling 
on  the  courts  of  the  Indian  Territory.  The  objection  to 
this  instruction,  therefore,  cannot  be  sustained. 

2.     Instruction  No.  14  follows: 
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"The  court  further  instructs  the  jury  tjiat  evidexice 
of  a  railway  company  allowing  combustible  material  to 
accumulate  on  its  track  and  right  of  way  which  is  liable 
to  take  fire  from  sparks  escaping  from  passing  engines 
and  communicate  it  to  adjacent  property,  is  sufficient  to 
warrant  the  jury  in  imputing  negligence  to  the  company." 

In  the  case  of  Eddy  v.  La  Fafayette,  163  U.  S.  456, 
16  Sup.  Ct.  1082,  41  L.  Ed.  225,  which  case  arose  in 
Indian  Territory,  an  instruction  in  the  identical  language 
of  the  one  complained  of  is  set  out  at  page  466  of  163  U. 
S.,  at  page  1086  of  16  Sup.  Ct.,  at  page  229  of  41  L.  Ed., 
after  quoting  which,  the  court  said: 

"•  •  •  And  that  instruction  was  assigned  for 
error  in  the  Circuit  Court  of  Appeals,  whose  refusal  to 
hold  the  same  to  have  been  erroneous  is  complained  of  here. 
We  think  that  part  of  the  charge  was  plainly  correct^  and 
no  error  was  committed  by  the  Circuit  Court  of  Appeals 
in  sustaining  it.  As  we  read  the  instructions  given  by 
the  trial  court,  the  jury  were  not  told  that  the  action 
of  the  railway  company  in  allowing  combustible  materials 
to  accumulate  upon  its  track  and  right  of  way  which  was 
liable  to  take  fire  from  sparks  and  communicate  it  to  ad« 
jacent  property  was  negligence  of  itself,  but  was  a  fact 
from  which,  in  the  circumstances  shown,  the  jury  mighl 
infer  negligence." 

The  trial  court  evidently  copied  this  instruction  from 
the  opinion  of  the  Supreme  Court  of  the  United  Statei 
in  the  above  case,  and  therefore  the  objection  to  same 
cannot  be  sustained. 

3.     Instruction  No.  15  follows: 

"The  court  further  instructs  the  jury  that  evidence 
showing  that  a  fire  originated  from  sparks  of  a  passing 
engine  is  prima  facie  proof  of  negligence,  and  the  burden 
shifts  on  the  railway  company  to  show  that  it  was  guilty 
of  no  negligence." 
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This  instruction  was  likewise  probably  copied  from 
the  opinion  of  the  Circuit  Court  of  Appeals  in  the  case  ol 
Eddy  V.  La  Fayette,  supra,  which  was  appealed  to  the 
Supreme  Court  of  the  United  States,  and  which  has  been 
cited  and  quoted  from  above.  In  the  opinion  in  that 
case  (49  Fed.  807,  1  C.  C.  A.  441),  this  instruction  ap- 
pears to  have  been  discussed  and  upheld,  as  is  shown  al 
page  812  of  the  opinion  (1  C.  C.  A.  446).  In  the  opinion 
rendered  later  by  the  Supreme  Court  of  the  United  States 
in  said  case,  this  particular  instruction  is  not  discussed 
specifically,  but  in  the  opinion  it  is  said: 

"Nor  do  we  find  any  error  in  the  treatment  given  by 
the  Circuit  Court  of  Appeals  to  the  several  assignments 
respecting  the  trial  court's  instructions  on  the  subject 
of  the  respective  duties  of  the  railroad  company  and  oi 
the  plaintiffs." 

This  same  instruction  seems  to  have  been  approved 
in  the  former  decision  of  this  case  by  this  court.  To  say 
the  least  of  it,  it  came  under  review  and  did  not  occasion 
the  reversal  that  resulted.  Subdivision  "a"  of  syllabus 
paragraph  4  (31  Okla.  579,  122  Pac.  537)  follows: 

"When  the  plaintiff  proved,  if  she  did,  that  the  fire 
was  caused  by  sparks  emitted  by  defendant's  engine,  that 
burden  shifted  to  the  defendant,  and  required  it  to  estab- 
lish, by  a  fair  preponderance  of  evidence,  that  it  had 
exercised  reasonable  care  to  provide  the  most  effective 
mechanical  contrivance  in  known  practical  use  to  prevent 
the  burning  of  private  property  by  the  escape  of  fire 
from  its  engine." 

See,  also,  St.  Louis,  L  M.  &  So.  R.  Co.  v.  Lawrence, 
4  Ind.  T.  611,  76  S.  W.  254. 

4.     Instruction   No.   16  follows: 
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"It  is  the  duty  of  a  railway  company  to  keep  its  right 
of  way  clear  of  combustible  materials,  and  failure  to  do 
so  is  a  circumstance  showing  negligence." 

In  Eddy  v.  La  Fayette,  49  Fed.  812,  1  C.  C.  A.  441, 
it  is  said: 

"It  (the  court)  further  directed  the  jury  that  it  was 
the  duty  of  a  railway  company  to  keep  its  right  of  way 
clear  of  combustible  materials,  and  that  its  failure  to  do 
so  was  a  circumstance  showing  negligence." 

As  has  been  seen  above,  in  discussing  instruction 
No.  15,  the  treatment  of  the  instructions  by  the  Circuit 
Court  of  Appeals,  and  the  holding  regarding  same,  met 
with  the  approval  of  the  Supreme  Court  of  the  United 
States  in  the  opinion  rendered  therein  by  that  court 
Thferefore  the  objection  to  this  instruction  is  not  welll 
taken. 

As  has  been  shown  in  the  foregoing,  these  instruc- 
tions appear  to  have  been  selected  by  the  court  from  con- 
trolling authorities;  but  it  is  only  fair  to  add  that  the 
entire  case,  and  every  possible  phase  of  it,  was  fairly 
covered  by  other  very  carefully  prepared  instructions, 
which  would  have  been  ample  and  sufficient,  without  the 
giving  of  these.  In  fact,  taking  the  instructions  as  a 
whole,  those  complained  of  here,  and  the  10  or  12  not 
complained  of,  the  law  was  stated  to  the  jury  in  as  favor- 
able a  light  as  the  railway  company  had  any  reason  to 
expect. 

This  results  in  an  affirmance  of  the  case. 

By  the  Court:     It  is  so  ordered. 
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BROWN  et  al.  v.  DENNY,  Rogers  County  Treamrer. 

No.  5844.    Opinion  Filed  November  9,  1916. 

(152  Pac.  1103.) 

L  INJUNCTION— DiBSolution  oo  Motioo-Pleadiiig.  Where  a  pe^ 
titlon  in  equity  fails  In  its  averments  to  state  a  case  requliinf 
equitable  relief,  and  an  order  of  temporary  injmictlon  Is  im- 
providently  Issued  thereon,  it  is  not  error  for  the  court  to  dis- 
solve same  later,  on  motion  so  to  do. 

2.  TAXATION— Property  Subjeet— Allotmenls.  The  grant  of  non- 
taxable land  to  the  allottees  of  the  Cherokee  Tribe  of  Indians 
by  virtue  of  the  provisions  of  Act  Cong.  July  1.  1902,  c.  1375,  32 
hJtat.  716,  known  as  the  Cherokee  Treaty,  covers  only  the  hom^ 
sti'ad  of  40  aoi'es ;  and  the  lands  of  such  allottees  other  than  home- 
steads, from  which  restrictions  have  been  removed  by  act  of 
Congress,  are  subject  to  taxation. 

(Syllabus  by  Brewer,  C.) 

Error  from  District  Court,  Rogers   County; 
T.  L.  Brovm,  Judge. 

Action  by  Nora  A.  Brown  and  others  against  Homer 
Denny,  County  Treasurer  of  Rogers  County.  Judgment 
for  defendant,  and  plaintiffs  bring  error.    Affirmed. 

H.  Tom  Right,  for  plaintiffs  in  error. 

Opinion  by  BREWER,  C.  This  suit  was  brought 
November  3,  1913,  by  Nora  A.  Brown,  and  about  60  other 
persons,  asking  for  an  injunction  against  the  county 
treasurer  and  other  officers  against  the  sale  of  landfl. 
A  temporary  order  was  issued,  and  later,  on  motion,  wm 
dissolved.  This  appeal  is  from  the  order  dissolving  the 
temporary  injunction. 

No  error  is  shown.  The  petition  was  not  sufficient 
in  its  averments  to  warrant  the  relief  prayed  for,  and 
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therefore,  the  temporary  injunction  having  been  im- 
providently  issued,  the  court  properly  dissolved  it. 

The  petition  sets  up  that  plaintiffs  are  Cherokee  In- 
dians; that  their  allotted  lands  have  been  assessed  in  the 
jrear  1913,  and  will  be  sold,  unless  the  officers  are  pre- 
vented. No  land  is  described;  no  individual  status  as  to 
quantum  of  blood  is  given.  Whether  the  lands  are  home- 
steads or  surplus  was  evidently  considered  too  unimport- 
ant to  mention.  Therefore,  there  was  nothing  before  the 
court  upon  which  it  could  decree  that  any  particular  tract 
of  land  belonging  to  any  one  of  the  plaintiffs  was  exempt. 
It  may  be  that  some  40-acre  homesteads,  which  were  ex- 
empt from  taxation,  were  involved;  but,  if  so,  the  pleader 

was  careful  not  to  mention  it.     That  the  lands  allotted 

• 

to  Cherokees,  other  than  homesteads,  are  taxable  has  been 
held  in  Kidd  v.  Roberts,  County  Treasurer,  43  Okla.  603, 
143  Pac.  862.    The  syllabus  is  as  follows :  ^ 

"The  grant  of  non-taxable  land  to  the  allottees  of 
the  Cherokee  Tribe  of  Indians  by  virtue  of  the  provisions 
of  Act  Cong.  July  1,  1902,  c.  1375,  32  St.  at  L.  716,  knovra 
as  the  Cherokee  Treaty,  covers  only  the  homestead  of  40 
acres;  and  the  lands  of  such  allottees  other  than  home- 
steads, from  which  restrictions  have  been  removed  by 
act  of  Congress,  are  subject  to  taxation." 

It  may  be  further  observed  that  the  above  case  dis- 
cusses the  cases  of  English  v.  Richardson,  224  U.  S.  680, 
32  Sup.  Ct.  571,  56  L.  Ed.  949,  and  Choate  v.  Trapp,  224 
U.  S.  665,  32  Sup.  Ct.  565,  56  L.  Ed.  941,  together  with 
the  treaties  and  laws  affecting  the  Cherokees,  and  also  the 
case  by  this  court  of  Whitmire  et  al  v.  Trapp  et  al.,  33 
Okla.  429,  126  Pac.  578,  and  overrules  pro  tanto  the  last- 
named  case — 


Digitized  by  LjOOQIC 


382  SUPREME  COURT  OF  OKLAHOMA. 


Connelly  t*t  al.  v.  Adams  et  al. 


"if  the  language  used  is  deemed  sufficiently  comprehensive 
to  embrace  lands  other  than  the  homestead  allotment." 


The  cause  should  be  affirmed. 
By  the  Court:     It  is  so  ordered. 


CONNELLY  et  al.  v.  ADAMS  et  al^ 

No.  3(i92.     Opinion 'Filed  April  13,  1915. 

Rehearing  Denied  November  16,  1915. 

(152  Pae.  607.) 

1.         APPEAL  AND  ERROR— Assignments  of  Erroi^-Sufflciency.    ThU 

court  Tvill  not  leview  assignments  of  error  which  do  not  clearly 
l)Oint  out  the  wronj?  complainetl  of. 

Z.         SAME — Brief — Evidence.     In  order  to  have  reviewed  by  this  court 
^..    the  action  of  the  trial  court  in  the  admission  or  rejection  of  evi- 
'■-    dence.  there  must  be  clearly  shown  by  the  brief  the  evidence  com- 
plained of  and  the  j?round  upon  which  objection  to  sudi  evideni»e 
is  piedrcated. 

3.  SAME — Assignments  of  Error — Abandonment — Brief.  Where  an 
assifjnment  of  error  is  n(»t  argued  in  the  brief  or  supporte<l  by 
authorities,  such  assi^ment  of  error  is  held  to  be  abandoue<l. 

4.  SAME — Sufficiency  of  Assignments.  An  assignment  of  error, 
which,  in  efifeit,  merely  alleges  that  the  court  erred  in  rendering 
judgment  for  one  iwirty  and  against  the  other,  presents  nothing 
to  this  court  for  review. 

(Syllabus  by  Collier,  C.) 

EiTor  from  District  Court,   Washington  County; 
R.  H.  Hudson,  Judge. 

Action  by  G.  W.  Connelly  and  another  against  Rich- 
ard C.  Adams  and  others.  Judgment  for  defendants,  and 
plaintiffs  bring  error.     Dismissed. 

George  &  Campbell,  for  plaintiffs  in  error. 
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J.  P.  O'Meara  and  M.  E.  Michaelson,  for  defendantg 
in  error. 

Opinion  by  COLLIER,  C.  This  action  was  commenced 
by  plaintiffs  in  error  to  cancel  and  remove  cloud  from 
title  to  the  land  described  in  the  petition — an  oil  and  gas 
mining  lease  that  had  been  given  by  the  grantors  of  the 
plaintiffs  in  error.  The  case  was  tried  to  the  court,  and 
judgment  rendered  denying  the  relief  prayed  for  by  plain- 
tiffs in  error,  and  ordering  "that  the  defendants  in  error 
and  each  of  them  be,  and  they  are  hereby,  ordered  and 
directed  to  proceed  in  the  development  and  operation  of 
said  lands  for  oil  and  gas  within  a  reasonable  time,  and 
in  the  event  of  failure  to  do  so,  that  the  said  lease  be, 
and  the  same  is  hereby,  cancelled,''  and  taxing  the  costs 
to  plaintiffs  in  error.  To  reverse  said  judgment,  this 
appeal  id  prosecuted. 

Plaintiffs  in  error  assign  the  following  alleged  errors, 
to  wit: 

"(1)  That  said  court  erred  in  overruling  the  motion 
of  said  plaintiffs  in  error  for  a  new  trial. 

"(2)  Said  court  erred  in  admitting  evidence  on  the 
part  of  the  defendants  in  error  objected  to  by  plaintiffs 
in  error. 

"(3)  Said  court  erred  in  refusing  and  ruling  out 
competent  and  legal  evidence  on  the  part  of  the  plaintiffs 
in  error. 

"(4)  Said  court  erred  in  rendering  a  judgment  and 
decree  against  said  plaintiffs  in  error  refusing  to  cancel 
said  lease  and  refusing  to  quiet  the  title  of  said  laud  in 
said  plaintiffs  in  error  as  against  said  defendants  iii  error. 

"(5)  Said  court  erred  in  rendering  a  judgment  and 
decree  adjudging  and  decreeing  that  said  defendants  be 
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required  to  proceed  to  develop  and  operate  said  lands  for 
oil,  and  gas  within  a  reasonable  time,  or,  in  the  event  of 
their  failure  to  do  so,  that  the  lease  be  canceled. 

"(6)  That  said  court  erred  in  rendering  judgment' 
against  said  plaintiffs  and  in  favor  of  said  defendants  for 
costs  of  said  action." 

Plaintiffs  in  error  have  not  pointed  out  wherein  tha 
court  erred  in  overruling  the  motion  for  a  new  trial,  or 
argued  said  assignment.  In  Branson  v.  Emerson  et  al., 
34  Okla.  211,  124  Pac.  979,  it  is  said: 

"This  court,  in  Ferguson  et  al.  v.  Union  Nat.  Bank,  23 
Okla.  37,  99  Pac.  641,  had  occasion  to  consider  the  ques- 
tion of  what  constituted  a  brief.  It  was  there  held  that 
the  primary  object  was  to  convey  information  to  the 
court,  and  that  this  could  not  be  done  without  clearly 
stating  the  manner  in  which  the  controverted  points  arose, 
the  facts  constituting  the  groundwork  of  the  legal  dis- 
pute, and  the  governing  propositions  of  law.  It  was  there 
said:  'It  is  not  enough  to  assert  in  general  terms  that 
a  ruling  of  the  trial  court  is  wrong;  a  fair  effort  must 
be  made  to  prove  that  it  is  wrong,  or  the  point  will  not 
be  considered  as  having  been  made.  Counsel  cannot  make 
a  point  in  an  appellate  tribunal  by  a  naked  assertion ;  for 
such  an  assertion  will  not  be  heeded.  ♦  ♦  ♦  But,  in 
order  to  secure  so  much  as  notice  of  the  point  stated,  thej^ 
must  support  it  by  a  fair  effort,  adducing  arguments,  and, 
if  they  can,  cite  authorities.  A  bare  designation  of  a 
ruling  as  erroneous,  without  discussion,  is  not  sufficient 
to  entitle  counsel  to  successfully  insist  that  he  has  made 
a  point.' " 

The  second  assignmerjt  of  error  does  not  specifically 
point  to  what  evidence  admitted  on  behalf  of  defendants 
in  error  against  the  objection  of  plaintiffs  in  error  was 
prejudicial  to  plaintiffs  in  error;  nor  does  the  brief  of 
plaintiffs  in  error  set  out  the  ground  on  which  the  ob- 
jection to  said  evidence  was  predicated. 
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The  third  assignment  of  error  is  subject  to  the  same 
infirmity  as  stated  to  the  second  assignment  of  error. 

"Where  a  party  complains  on  account  of  the  admis- 
sion or  rejection  of  testimony,  he  shall  set  out  in  his 
brief  the  full  substance  of  the  testimony  to  the  admission 
or  rejection  of  which  he  objects,  stating  specifically  his 
objection  thereto,  and  a  failure  to  do  so  precludes  a  con- 
sideration of  such  assignment  of  error  under  rule  25  (88 
Okla.  X,  95  Pac.  viii)  of  this  court."  (Avants  v.  Bruner, 
39  Okla.  730,  136  Pac.  593.) 

The  fourth  and  fifth  assignments  of  error  are  not 
argued  in  the  brief  of  plaintiffs  in  error,  and  are  not  sup- 
ported by  authority,  and  therefore  must  be  considered 
as  abandoned  by  plaintiffs  in  error.  De  Vitt  et  al.  v. 
City  of  El  Reno  et  al.,  28  Okla.  316,  114  Pac.  253;  Francis 
V.  First  National  Bank  of  Eufaida,  40  Okla.  267,  138 
Pac.   140. 

The  sixth  assignment  of  error  presents  nothing  ^o 
this  court  for  review. 

"An  assignment  of  error  which,  in  effect,  merely 
alleges  that  the  court  erred  in  rendering  judgment  for  one 
party,  and  against  the  other,  presents  nothing  to  this  court 
for  review."  (WHson  v.  Mann,  37  Okla.  475,  132  Pac. 
487.) 

As  the  assignments  of  plaintiffs  in  error  do  not  pre- 
sent any  question  which  this  court  can  review,  the  appeal 
in  this  case  should  be  dismissed. 

By  the  Court:     It  is  so  ordered. 

13—52 


Digitized  byLjOOQlC 


386  SUPREME  COURT  OF  OKLAHOMA, 

Himls  V.  Farmers'  Nat.  Bank. 


HINDS  V.   FARMERS'  NAT.  BANK. 

No.   4898.     Opinion   Filed   July   27.   lUlo. 

Reliearing   Denied    Novem.l>er    16,    1915. 

(152    Fac.    6(K).) 

APPEAL  AND  ERRO'l— Di  mlssnl— Cost  Deposit.  Where  tlie  co?t 
deposit  of  tlie  plaintiff  In  error  made  with  the  clerk  of  the  Su- 
preme Court,  re<iuir(Ml  by  law.  Is  exhausted  by  prt^iier  charges 
apiinst  the  same,  and,  ui>on  notice,  a  further  deposit  for  costs 
is  not  made,  the  apiK^al,  on  motion,  will  be  dismissed. 

(Syllabus   by   Uittenhouse,   C) 

Error  from  County  Court,   Washita  County; 
L.  R.  Shean,  Judge. 

Action  by  S.  N.  Hinds  against  the  Farmers*  National 
Bank,  a  corporation.  Judgment  for  defendant,  and  plain- 
tiff brings  eror.     Dismissed. 

Brett  &  Billups,  for  plaintiff  in  error. 
Massingale  &  Duff,  for  defendant  in  error. 

Opinion  by  RITTENHOUSE,  C.  This  appeal  is  pre- 
sented for  the  purpose  of  reviewing  a  judgment  of  the 
trial  court  on  a  promissory  note  for  $599.40.  Motion  to 
dismiss  the  appeal  has  been  filed,  for  the  reason  that  the 
cost  deposit  made  with  the  clerk  of  this  court  has  been 
exhausted,  and  the  plaintiff  in  error  refuses  to  make 
additional  deposit.  Upon  examination  of  the  records 
of  this  court,  we  find  that  the  cost  deposit  has  been  ex- 
hausted, that  notice  for  additional  deposit  for  costs  has 
been  given  as  required  by  law,  and  that  said  notice  has 
not  been  complied  with. 

We  recommend  that  the  motion  be  sustained  and  the 
appeal  dismissed. 

By  the  Court:     It  is  so  ordered. 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— VOL.  LII.  387 


T.  H.  Kogers  Lumber  Co.  v.  M.  \V.  Judd  Lumber  Co..  Ine 


T.  H.  ROGERS  LUMBER  CO.  v.  M.  W.  JUDD  LUMBER 

CO.,  Inc. 

No.  4970.     Opinion  Filed  Xoveml)er  16,  1915. 
(153  Pac.  150.) 

1.  TRIAL— Demurrer  to  Evidence.  One  interi)osiuff  a  demurrer  ad- 
mits all  the  facts  which  the  evidence  tends  to  prove,  and  all  the 
infeiences  c»r  conclusions  which  may  be  reasonably  and  logically 
drawn  therefrom.  Therefore,  where  a  petition  states  a  cause  of 
action  and  the  proof  fairly  sustains  i^me,  it  is  not  error  to  deny 
demurrer  to  the  evidence. 

2.  SALES— Breach  of  Warranty— Remedy  of  Buyer.    The  law  in 

■  this  state  is  that  where  personal  property  is  sold,  such  as  shingles, 
backed  by  warranty  as  to  quality  and,  in  particular,  to  give  sat- 
isfat-tion.  the  purchaser  may,  in  good  faith,  retain  the  article,  and, 
if  found  inferior,  rectmp  p:oi>er  damages  sustained,  and  he  need 
not.  as  a  rule,  return  the  same  or  notify  the  seller.  Prompt  and 
timely  notice,  however,  is  very  Indic^utlve  of  good  faith  and 
common  honesty. 

(SyUabus  by  Watts.  C.) 

Error  from  County  Court,  Oklahoma  County; 
John  W.  Hayson,  Judge. 

Action  by  the  M.  W.  Judd  Lumber  Company  against 
the  T.  H.  Rogers  Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed  and  remanded. 

Keaton,  WeUs  &  Johnson,  for  plaintiff  in  error. 

Asp,  Snyder,  Owen  &  Lybrand  and  /.  K.  Wright,  for 
defendant  in  error. 

Opinion  by  WATTS,  C.  Defendant  in  error  sued  the 
plaintiff  in  error  in  the  county  court  of  Oklahoma  county. 
Parties  will  be  referred  to  as  they  appeared  below.  After 
plaintiff's  evidence  defendant  interposed  a  demurrer, 
which  was  denied,  and  after  defendant's  evidence,  plain- 
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tiff  demurred,  which  demurrer  was  sustained,  and  judg- 
ment rendered  accordingly  for  the  plaintiff.  Motion  for 
new  trial  was  denied,  and  defendant  appealed,  assigning: 
error:  (1)  In  overruling  the  demurrer  to  the  plaintiff's 
evidence;  (2)  in  sustaining  plaintiff's  demurrer  to  defend- 
ant's evidence;  (3)  in  rendering  judgment  for  plaintiff 
for  any  sum;  (4)  in  overruling  the  motion  for  new  trial. 

1.  We  do  not  think  the  first  assignment  is  well 
taken.  Plaintiff's  petition  stated  a  cause  of  action,  and 
the  proof  fairly  sustains  it. 

2.  But  the  remaining  assignments,  which  may  be  con- 
sidered together,  are  more  difficult.  It  appears  that  the 
plaintiff  was  ^a  wholesale  lumber  broker  at  Seattle,  Wash., 
which  had  agents,  Jackson  and  Burton,  in  Oklahoma  City; 
that  the  defendant  was  a  wholesale  lumber  dealer  at 
Oklahoma  City,  with  yards  at  divers  places  in  the  state; 
that  in  December,  1910,  the  plaintiff  sold  the  defendant 
four  carloads  of  shingles  as  follows:  First  car  to  Eu- 
faula,  ordered  December  20,  1910,  shipped  January  5, 
1911,  paid  for  February  17,  1911;  second  car  to  Hallett, 
ordered  December  21,  1910,  sent  from  Erie,  Wash.,  in- 
voiced January  3,  1911,  paid  for  February  18,  1911; 
third  car  to  Oktaha,  ordered  December  31,  1910,  shipped 
January  14,  1911,  from  Ballard,  Wash.,  paid  for  March 
18,  1911.  The  defendant  also  had  a  yard  at  Coffeyville, 
Kan.,  and  the  fourth  car  was  shipped  to  that  place;  date 
of  sale  was  March  6,  1911;  shipped  March  16,  1911;  paid 
for,  less  damages  claimed.  May  18,  1911.  The  evidence 
does  not  show  date  of  arrival  of  each  of  the  cars,  but 
defendant  estimates  ten  days  from  date  of  invoice  or 
shipment,  which  is  not  challenged  and  appears  reasonable. 
Therefore  we  will  assume  the  respective  cars  arrived  at 
above  places,  January  15,  13,  24,  and  March  26,  1911, 
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respectively.  These  sales  were  made  by  the  agents,  who 
at  the  time  had  been  furnished  circulars  by  the  plaintiff 
an^  who,  at  the  beginning  of  the  negotiations,  in  turn  fur- 
nished one  to  defendant.    The  material  part  is  as  follows: 

We  wish  to  announce  that  we  are  now  putting  on 
M.  W.  Judd  the  market  the  products  of  our  new  mills:  The 
Lumber  Co.      "Black  Cat*'  Brand  of  5/2-16"-10"  Clear  Butts. 

Inc.  These  are  the  best  of  Second  Grade  Shingles  and 

5/2  if  yon  have  a  market  for  such  first-class  stock,  then 

6/216"  please  try  our  new  brand  now.     We  guarantee  satis- 

Clear  Butts     faction,  so  you  cannot  make  a  mistake.    Every  bunch 
Seattle,  Wash,    of  our  10"  clears  is  neatly  branded  "Black  Cat" 
Listen  for  the  'Black  Cat." 

The  agents  were  also  directed  by  letters,  and  did 
represent  to  defendant,  as  an  inducement  to  purchase,  that 
the  shingles  would  lay  a  roof  practically  as  good  as  Extra 
Star  A  Star  brand,  and  that  it  would  be  thicker,  being 
10-inch  clear  butts,  and  that  they  would  double  lap  and 
lay  just  as  good  a  roof  as  the  Extra  Star  A  Star  brand, 
and  that  they  were  graded  according  to  the  official  grad- 
ing rules  of  the  Red  Cedar  Association. 

We  think  the  case  turns  upon  a  correct  answer  as  to 
whether  defendant,  because  of  a  material  breach  of  war- 
ranty as  to  the  quality  of  the  shingles,  after  receiving 
and  paying  for  three  cars  in  due  and  ordinary  course, 
can,  in  payment  of  the  fourth  car,  deduct  and  withhol4 
a  just  and  reasonable  amount  as  compensation  occasioned 
by  the  breach.  Plaintiff  says  not,  because  defendant  did 
not,  immediately  upon  arrival  of  the  shingles,  technically 
inspect  same  and  advise  plaintiff  of  the  defects,  while  de- 
fendant says  the  defects  were  not  known  at  the  time  of 
payment,  nor  until  after  the  last  car  had  been  ordered, 
when  complaints  were  made  and  upon  examination  found 
meritorious,  then  notice  given.  Counsel  for  plaintiff  cite, 
in  support  of  their  contention,  Neff  v.  McNeeley  et  aZ., 
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1  Neb.  (Unof.)  416,  96  N.  W.  150;  Luger  Fum.  Co.  v. 
Street,  6  Okla.  312,  50  Pac.  125;  Sisson  L.  &  S.  Co.  v. 
Haak,  139  Mich.  383,  102  N.  W.  946;  McClure  v.  Jeffer- 
son et  (d.,  85  Wis.  208,  54  N.  W.  777;  Reed  v.  RandaU, 
29  N.  Y.  358,  86  Am.  Dec.  305 ;  Nelson  et  al.  v.  Overman 
(Ky.)  38  S.  W.  882;  Patrick  v.  Norfolk  Lumber  Co.,  81 
Neb.  267,  115  N.  W.  780;  Banmm  v.  St.  Bernard  Coal  Co. 
(Ky.)  39  S.  W.  252;  Jones  et  al.  v.  McEwan,  91  Ky.  373, 
16  S.  W.  81,  12  L.  R.  A.  399;  Scott  v.  VvJLcan  Iron  Works, 
31  Okla.  334,  122  Pac.  186. 

Defendant  cites  Hefner  v.  Haynes,  89  Iowa,  616,  57 
N.  W.  421;  Rosenbaum  Grain  Co.  v.  Pond  Creek  Mill  & 
Elev.  Co.,  22  Okla.  555,  98  Pac.  331;  Tacoma  Cool  Co.  v. 
Bradley,  2  Wash.  600,  27  Pac.  454,  25  Am.  St.  Rep.  890; 
English  v.  Spokane  Commission  Co.,  57  Fed.  451,  6  C. 
C.  A.  416;  Bowers'  Rubber  Co.  v.  Blasdel  (Calif.)  47 
Pac.  931 ;  Graff  v.  D.  M.  Osborne  &  Co.,  56  Kan.  162,  42 
Pac.  704;  D.  M.  Osborne  &  Co.  v.  Walther,  12  Okla.  20, 
69  Pac.  953;  Underwood  v.  Wolf,  181  111.  425,  23  N.  E. 
598,  19  Am.  St.  Rep.  40;  White  v.  Oliver,  32  Okla.  479, 
122  Pac.  156;  Frey  v.  Failes,  37  Okla.  297,  132  Pac.  342; 
Woolsey  v.  Zieglar,  32  Okla.  715,  123  Pac.  164. 

After  a  careful  study  of  the  cases  cited  we  must  hold 
that  the  trial  court  committed  error  in  sustaining  the  de- 
murrer to  the  defendant's  evidence.  We  think  the  law 
in  this  state  is  that,  where  personal  property  is  sold,  such 
as  shingles,  backed  by  warranty  as  to  quality  and,  in  par- 
ticular, to  give  satisfaction,  the  purchaser  may,  in  good 
faith,  retain  the  article  and,  if  found  inferior,  recoup 
proper  damages  sustained,  and  he  need  not,  as  a  rule, 
return  the  same  or  notify  the  seller.  Prompt  and  timdy 
notice,  however,  is  very  indicative  of  good  faith  and 
common  honesty. 
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In  the  case  at  bar  the  evidence  of  defendant  is  over- 
whelming that  the  shingles  arrived  apparently  as  war- 
ranted, with  no  defects  noticeable  from  the  outside;  that 
payments  were  made  in  due  course  without  knowledge  of 
defects ;  that,  upon  sale  to  the  trade,  complaints  therefrom, 
and  examination,  they  were  found  very  inferior  and  not 
up  to  the  grade.  Of  course,  they  were  not  sold  as  first 
grade,  but  the  best  of  second  grade.  They  were  a  new 
brand  of  shingles  in  the  respective  communities,  and 
plaintiff  was  anxious  to  get  them  on  the  Oklahoma  mar- 
ket, and  requested  its  agents  to  highly  commend  them, 
and,  in  addition  to  the  warranty  in  the  circular,  guar- 
anteed, among  other  things,  that  they  would  lay  a  roof 
practically  as  good  as  the  Extra  Star  A  Star  brand,  etc. 

A  sample  of  the  shingles  was  brought  into  court  and 
if  the  numerous  witnesses  for  defendant  are  to  be  be- 
lieved, at  least  one-third  of  the  Oktaha  and  Hallett  cars 
were  culls  and  absolutely  worthless.  One  witness  testified 
that  where,  as  a  rule,  from  12,000  to  15,000  shingles  were 
sufficient  to  cover  his  house,  this  brand  required  21,000. 

Under  the  facts,  we  take  it  by  the  words,  "  We  guar- 
antee satisfaction"  it  was  not  only  contemplated,  but  con- 
tracted, that  a  reasonable  time  would  be  given  to  see  if 
the  trade  was  satisfied  with  the  shingles.  As  against 
this  position,  counsel  for  plaintiff  contend  it  was  the  duty 
of  defendant,  on  arrival  of  each  car  and  before  remitting, 
to  technically  inspect  the  shingles  and  report  defects,  if 
any,  to  plaintiff;  that  because  the  shingles  were  unloaded 
and  put  on  the  market,  and  a  portion  sold,  without  dis- 
covering defects,  defendant  waived  its  rights,  and  is  es- 
topped from  claiming  and  recouping  damages.  Under  a 
state  of  facts  calling  for  prompt,  technical,  and  imme- 
diate inspection,  cases  may  be  found  sustaining  that  posi- 
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tion,  but  in  the  case  at  bar,  no  such  exigencies  existed. 
Defendant  was  not  required  to  go  to  extremes  and  cut  the 
bales  in  order  to  ascertain  their  condition,  but  had  a 
right  to  rely  on  the  warranty,  await  developments,  and 
recoup  its  just  damages  at  the  suit  of  plaintiff.  In 
Rosenbaum  Grain  Co.  v.  Pond  Creek  MiU  &  Elev.  Co.,  22 
Okla.  555,  98  Pac.  331,  the  rule  is  stated: 

**Where  wheat  is  sold  under  an  executory  contract, 
and  the  wheat  delivered  is  inferior  in  quality  to  that 
contracted  to  be  sold,  the  buyer  may  retain  the  inferior 
wheat  delivered,  and  recover  the  damages  he  has  sus- 
tained by  reason  of  a  breach  of  the  seller's  contract,  with- 
out returning  the  wheat,  or  giving  any  notice  to  the 
seller." 

Therefore,  for  reasons  given,  we  recommend  a  re- 
versal of  the  judgment,  and  that  new  trial  be  granted. 

By  the  Court:    It  is  so  ordered. 


BROWN  et  al.  v.  CONNECTICUT  FIRE  INS.  CO.  OF 
HARTFORD,  CONN. 

No.  5087.    Opinion  Filed  November  16,  1915. 
(153  Pac.  173.) 

1.  CONTRACTS— Redtals— Binding  Effect.  In  the  absence  of  fraud 
or  mistake,  a  party  accepting  a  written  contract  without  objecticm 
is  bound  by  its  recitals. 

2.  INSURANCE— Policy— Ignorance  of  entente.  The  insured,  in 
the  absence  of  fiitaud  or  mistalce,  will  not  he  heard  to  say  that  he 
was  ignorant  of  the  contents  of  the  policy. 

3.  EVIDENCE— Parol— Written  Contract.  A  contract  in  writing, 
if  its  terms  are  free  from  doubt  or  ambiguity,  must  toe  permitted 
to  speak  for  itself,  and  cannot  by  the  courts,  at  the  instance  of 
one  of  the  parties,  be  altered  or  contradicted  by  parol  evidence. 
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unless  in  case  of  fraud  or  mutual  mistake  of  facts,  and  this 
principle  is  applicable  to  contracts  of  insurance. 

4b  INSURANCE— Action  on  Polky— Plea^ng*— Noncomplianee  wttli 
Condition — Excuse.  In  an  action  on  an  insurance  policy,  a  plead- 
ing .which  sets  up  that  the  assured  failed  to  keep  and  perform  the 
conditions  in  the  policy  because  of  ignorance  of  such  conditions, 
but  which  fails  to  allege  fraud,  misrepresentations,  or  conceal- 
ment, is  insufficient  to  relieve  the  plaintiff  from  the  effect  of  a 
violation  of  the  plain  and  unmistalsable  terms  of  the  policy. 

5.  INSURANCE— Policy— Constmetion.  If  language  in  an  insurance 
policy  is  ambiguous,  and  susceptible  of  two  constructions,  one  of 
which  will  give  the  policy  effect,  and  the  other  render  it  void, 
that  construction  should  be  adopted  which  will  make  the  policy 
effective. 

6.  SAME— Forfeitiire  Clause— Constnietion—ExeuM  for  Violatioii— 
Pleading.  The  forfeittu-e  clause.  In  an  Insurance  policy,  wherein 
it  is  stipulated  and  agreed  that,  if  the  property  named  therein,  or 
any  part  thereof,  shall  hereafter  be  or  become  mortgaged  or  in- 
cumbered, **thi8  entire  policy  shall  become  null  and  void,'*  is  a 
promissory  warranty,  and  tenders  said  policy  an  indivisible  con- 
tract, and,  if  said  property,  or  any  specific  part  or  parcel  thereof, 
designated  in  said  policy  as  insured.  Is  thereafter  mortgaged  or 
otherwise  incumbered,  the  entire  policy  is  void ;  and  no  recovery 
can  be  had  for  the  loss  or  damage  of  sa^  property,  or  any  part 
thereof,  whether  included  in  the  mortgage  or  not;  and  held, 
further,  that  in  an  action  to  >recover  for  the  loss  or  damage  of 
the  proi)erty,  under  such  circumstances,  an  allegation  in  the 
plaintiffs  petition,  "That  the  making  and  existence  of  said 
mortgages  on  said  land  and  bam  in  no  way  contributed  to  the 
loss  herein  complained  of,  and  in  no  way  incited,  induced,  or 
caused  any  person  to  set  fire  to  said  bam,  or  to  set  out  fire  that 
did  get  to  said  bam,  but  that  said  fire  was  incendiary,  and  not 
by  any  person  in  any  way  interested  in  said  land,  or  in  said  bam, 
or  the  property  therein/*  does  not  state  facts  sufficient  to  re- 
lieve the  plaintiff  from  his  acts  in  violating  the  terms  of  said 
contract,  nor  to  entitle  him  to  recover  thereon. 

7.  INSURANCE^-Contraet- Riglits  and  Obligations— Detenuina- 
tion.  Where  parties  have  entered  into  a  contract  with  such 
knowledge  of  its  contents  as  the  law  imputes,  that  alone  must 
be  looked  to  as  furnishing  the  measure  of  their  rights  and  obliga- 
tions, and  courts  will  not  undertake  by  construction  to  compel 
insurance  companies  to  pay  losses  which  they  never  assumed. 

3.        APPEAL  AND  ERROR^Briefs^-Citation  of  Cases.    Rule  3  of 

this  court  (38  Okla.  vii,  137  Pac.  ix)  provides  that:    "In  all  pro- 
ceedings in  this  court,  In  citing  casee  from  the  courts  of  this 
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itvate,  counsel  are  required  to  cite  the  volume  and  page  of  the 
official  state  reports  in  which  the  case  is  reported.  A  failure  to 
comply  with  this  rule  will  render  briefs  subject  to  be  stricken 
from  the  files."  This  is  an  important  rule,  adopted  for  the  con- 
venience of  both  court  and  counsel,  and  should  be  strictly  fol- 
lowed. A  failure  to  do  so  causes  great  inconvenience  to  the  court 
and  is  extremely  annoying.  This  suggestion  is  for  the  benefit 
of  the  entire  bar. 

(Syllabus  by  Robberts,  C.) 

Error  from  Superior  Court,  Oklahoma  County; 
John  W.  Hayson,  Judge. 

Action  by  James  L,  Brown,  as  administrator  of  the 
estate  of  C.  B.  Bradley,  deceased,  and  others,  against  the 
Connecticut  Fire  Insurance  Company  of  Hartford,  Conn.; 
a  corporation.  Judgment  for  defendant,  and  plaintiffs 
bring  error.    Affirmed, 

James  L.  Brown  and  Floyd  Wheeler,  for  plaintiffs  in 
error. 

Scothom,  Caldwell  &  McRiU,  for  defendant  in  error. 

Opinion  by  ROBBERTS,  C.  The  parties  herein  will 
be  designated  plaintiffs  and  tiefendant,  the  same  as  below. 
The  action  is  brought  on  a  fire  insurance  policy,  and  comes 
from  the  superior  court  of  Oklahoma  county. 

The  pertinent  allegations  of  the  petition  are,  in  sub- 
stance, that  one  C.  B.  Bradley  was  the  owner  of  a  certain 
quarter  section  of  land  in  Oklahoma  county,  and  on  the 
15th  day  of  December,  1908,  he  received  from  the  defend- 
ant an  insurance  policy  upon  the  following  property :  $350 
on  shingle  roof,  frame  bam ;  $50  on  wagons,  buggies,  car- 
riages, harness,  robes,  saddles,  and  bridles  on  farm;  $200 
on  grain,  seeds,  hay  in  stack  on  farm,  not  exceeding  $50 
on  any  one  stack,  and  in  buildings  on  farm ;  $50  on  hay  in 
stack  on  cultivated  fields  only  on  farm  herein  described, 
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not  exceeding  $50  on  any  one  stack.    Hay  on  marsh  land 
not  insured.    Total,  $635. 

The  premium  on  the  policy  was  paid  in  full.  On  the 
back  of  the  policy  is  the  following  question  and  answer : 

''Q.  Is  the  land  incumbered,  and,  if  so,  what  amount? 
A.    Yes;  $200.00.'' 

On  July  11,  1909,  the  said  C.  B.  Bradley  died  while 
residing  on  said  land,  and  left  surviving  him,  as  his  sole  and 
only  heirs,  the  following:  Clara  Bradley,  his  wife,  Ardelia 
Bradley  Nix,  Daisy  Bradley,  and  Ada  Bradley,  his  children. 

On  December  21,  1910,  the  barn  and  other  property 
insured  in  said  policy  was  burned  and  entirely  destroyed. 
On  December  28,  1910,  notice  of  said  loss  was  duly  given 
to  the  said  defendant  by  the  plaintiffs,  and  again  on  Febru- 
ary 20,  1911,  proof  of  loss  was  duly  made  and  delivered  to 
the  defendant  at  Chicago,  111.,  and  a  loss  claimed  on  the 
bam  of  $500,  and  on  one  spring  wagon  burned  in  the  bam, 
$40,  and  on  one  saddle  burned,  $4,  on  100  bushels  of  cotton 
seed  burned,  $40,  one  set  of  harness,  $6,  all  burned  in  said 
bam,  and  no  part  of  said  loss  had  been  paid.  One  of  the 
conditions  contained  in  said  policy  is  as  follows: 

"This  indemnity  contract  is  based  upon  the  representa- 
tions made  and  contained  in  the  application  of  even  num- 
ber herewith,  and  which  the  assured  has  signed  and  per- 
mitted to  be  submitted  to  the  company,  and  which  is  made 
a  warranty  and  a  part  hereof;  and  it  is  stipulated  and 
agreed  that,  if  any  false  statements  are  made  in  said  ap- 
plication, *  *  ^*  or  if  the  property  herein  named  or 
any  part  thereof  shall  hereafter  be  or  become  mortgaged 
or  incumbered,  or  in  case  any  change  shall  take  place  in 
the  title  or  possession  (except  by  succession  by  reason  of 
the  death  of  the  insured)  of  the  property  herein  named, 
or  if  the  interest  of  the  insured  be  other  than  unconditional, 
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unincumbered,  and  sole  ownership,  or  if  this  policy  shall 
be  assigned,  or  if  the  risk  be  increased  in  any  manner,  ex- 
cept by  the  erection  and  use  of  ordinary  outbuildings,  then 
in  each  and  every  one  of  the  above  cases  this  entire  policy 
shall  be  null  sind  void,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon. 

"It  is  stipulated  that  no  agent  or  employee  of  this  com- 
pany or  any  other  person  or  persons  than  the  manager  of 
the  Western  Department  at  Chicago,  Illinois,  shall  have 
power  or  authority  to  waive  or  alter  any  of  the  terms  or 
conditions  of  this  policy  or  to  make  indorsements  hereon.*' 

At  the  time  of  the  execution  of  the  said  policy  and 
application  there  was  a  mortgage  on  said  land  to  one  J.  H. 
Everest  for  $200,  as  stated  in  the  application. 

Soon  after  the  death  of  C.  B.  Bradley  Jas.  L.  Brown 
was  appointed  administrator  of  his  estate,  and  later 
upon  the  death  of  Clara  Bradley,  he  was  appointed  ad- 
ministrator of  her  estate  also,  and  the  action  stands  re- 
vived in  his  name  as  such. 

On  October  16,  1909,  which  was  after  the  death  of 
C.  B.  Bradley,  his  wife  and  three  daughters,  without 
authority  from  probate  court,  and  without  any  application 
or  permission  so  to  do,  executed  a  mortgage  upon  the  whole 
of  said  quarter  section  of  land  to  one  Harrison  to  secure  the 
payment  of  the  sum  of  $1,000,  and  the  right  to  make  this 
mortgage  was  not  indorsed  on  said  policy,  and  said  mort- 
gage was  subsisting  and  unpaid  at  the  time  the  bam  and 
the  other  property  contained  in  the  barn  was  burned.  The 
same  parties  placed  other  mortgages  on  the  premises,  but 
they  were  paid  off  before  the  loss.  The  making  and  exist- 
ence of  these  mortgages  in  no  way  contributed  to  the  loss 
herein  complained  of,  and  in  no  way  incited,  induced,  or 
caused  any  person  to  set  Are  to  said  bam,  but  said  fire  was 
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incendiary,  and  not  caused  by  any  person  in  any  way  inter- 
ested in  said  land  or  in  said  bam  or  the  property  therein. 

The  value  of  the  land  at  the  time  the  insurance  was 
taken  out,  and  during  the  whole  of  said  time,  was  $5,000, 
and  the  risk  and  hazard  of  said  insurance  company  was  in 
no  way  increased  by  the  making  of  said  mortgage,  nor  was 
the  security  of  said  insurance  company  in  any  way  de- 
creased by  the  mortgages  placed  on  said  land  and  existing 
at  the  time  the  property  was  burned.  Said  property  had 
been  occupied  at  all  times  by  these  plaintiffs,  other  than  Jas. 
L.  Brown,  until  the  1st  of  March,  1910,  and  was  then  occu- 
pied by  tenants  until  the  day  before  the  property  was 
burned,  when  said  tenants  vacated  said  premises,  and  these 
plaintiffs  had  not  yet  moved  back  to  the  same,  and  the  haz- 
ard was  in  no  way  increased  by  the  occupancy  of  said  ten- 
ants, and  the  occupancy  of  said  tenants  had  wholly  and 
entirely  ceased  before  said  barn  and  contents  were  burned. 
Said  burning  must  have  been  incendiary  and  by  some  per- 
son or  persons  to  these  plaintiffs  wholly  unknown,  but  was 
not  caused  by  any  person  having  any  interest  in  said  prem- 
ises, or  in  the  recovery  upon  the  policy  herein  sued  upon. 
The  policy  is  attached  to  plaintiffs'  petition  and  made  a 
part  thereof. 

The  defendant  denied  all  liability  under  said  contract 
of  insurance,  and  refused,  and  still  refuses,  to  make  any 
payments  thereon,  for  which  plaintiffs  pray  judgment  for 
$500,  with  interest  and  costs. 

To  this  petition  the  defendant  filed  a  demurrer  upon 
the  two  following  grounds:  (1)  Petition  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action  against  de- 
fendant and  in  favor  of  plaintiffs,  and  fails  to  state  facts 
sufficient  in  law  to  entitle  plaintiffs  to  any  relief  whatso- 
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ever  in  the  premises;  (2)  said  petition  shows  upon  its  face 
that  the  contract  sued  upon  was  breached  and  violated,  and 
thereby  rendered  null  and  void,  prior  to  the  date  of  the  fire 
which  caused  the  loss  and  damage  for  which  plaintiffs  seek 
to  recover.  This  demurrer  the  court  sustained,  and  ren- 
dered judgn^ent  against  the  plaintiffs^  to  which  they  ex- 
cepted, and  bring  the  case  here  on  transcript. 

It  will  be  seen  from  the  petition,  which  is  a  full  and 
complete  statement  of  the  grounds  on  which  the  plainliflfs 
seek  to  recover,  and  these  are  all  admitted  by  the  demurref 
to  be  true,  that  the  only  mortgage  placed  upon  the  property 
was  on  the  real  estate,  and  thereby  two  questions  are  pre- 
sented for  the  determination  of  the  court,  viz.:  (1)  Does 
the  fact  of  placing  the  mortgage  upon  the  bam,  of  itself, 
defeat  the  plaintiffs'  right  of  recovery  upon  the  entire 
policy?  (2)  Does  the  placing  of  the  mortgage  on  the 
real  estate  alone  defeat  the  plaintiffs'  right  to  recover  for 
the  loss  of  the  personal  property?  Evidently  an  affirma- 
tive answer  to  the  first  will  settle  the  second. 

Before  entering  into  consideration  of  what  we  con- 
sider to  be  the  two  vital  questions  involved,  as  above  in- 
dicated, we  deem  it  proper  to  mention  other  matters  pre- 
sented in  the  petition,  but  which  do  not  appear  to  be  seri- 
ously contended  for  in  the  plaintiffs'  brief:  (1)  The  al- 
legation that  C.  B.  Bradley  and  Clara  Bradley,  his  wife, 
could  not  read  and  did  not  understand  the  details  of  the 
policy.  The  petition  alleges  that  the  policy  was  delivered 
to  the  assured,  and,  as  we  look  at  it,  the  law  applicable 
to  such  cases  is  laid  down  in  9  Cyc.  260,  as  follows: 

"A  contract  may  be  formed  by  accepting  a  paper  con- 
taining terms.  If  an  offer  is  made  by  delivering  of  a 
proposed  contract,  and  the  paper  is  accepted,  the  accepter 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  399 

Opinion  of  the  (Jourt. 

is  bound  by  its  terms;  and  this  is  true  as  a  rule  whether 
he  reads  the  paper  or  not." 

The  rule  adopted  by  this  court  is  found  in  Deming 
Investment  Co.  v.  Shavmee  Ins.  Co.,  16  Okla.  1,  83  Pac. 
918,  4  L.  R.  A.  (N.  S.)  607,  as  follows: 

"The  insured,  in  the  absence  of  fraud  and  mistake, 
will  not  be  heard  to  say  that  he  was  i^orant  of  the  con- 
tents of  the  policy." 

In  U.  S.  Casualty  Co.  v.  Mfg.  Co.  (C.  C.)  183  Fed. 
238,  it  is  said: 

"An  insured  who  accepts  and  retains  a  policy  with- 
•  out  objection,  in  the  absence  of  fraud  or  misrepresenta- 
tion, is  bound  by  its  terms,  and  cannot  plead  i^orance 
of  them,  nor  avoid  them  because  not  in  accordance  with 
the  application  or  the  agreement  made  in  the  preliminary 
negotiations.  ♦  *  *  The  principle  that,  in  tjie  ab- 
sence of  fraud,  a  party  accepting  a  contract  without  ob- 
jection is  bound  by  all  recitals,  covenants,  and  conditions, 
is  well  established.  That  preliminary  negotiations  and 
arrangements,  in  order  to  secure  the  issuance  of  a  policy, 
should  be  taken  in  subjection  to  the  terms  of  the  policy, 
as  the  same  may  be  written,  is  the  universal  rule;  and 
the  contract  in  this  instance  must  necessarily  be  deter- 
mined by  an  examination  of  the  policies  themselves  and 
the  provisions  thereof,  which,  from  the  very  nature  of 
things,  necessarily  control." 

The  Supreme  Court  of  the  territory,  having  under 
consideration  a  similar  question  in  L.  L.  &  G.  Ins.  Co.  v. 
Richardson  Lumber  Co.,  11  Okla.  585,  69  Pac.  938,  in 
the  third  paragraph  of  the  syllabus  says : 

"A  contract  in  writing,  if  its  terms  are  free  from 
doubt  or  ambiguity,  must  be  permitted  to  speak  for  itself, 
and  cannot  by  the  courts,  at  the  instance  of  one  of  the 
parties,  be  altered  or  contradicted    by    parol    evidence. 
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unless  in  case  of  fraud  or  mutual  mistake  of  facts,  and 
this  principle  is  applicable  to  contracts  of  insurance." 

In  Morrison  et  al.  v.  Insurance  Co.,  69  Tex.  353,  6 
S.  W.  605.  5  Am.  St.  Rep.  63.  it  is  said: 

"In  an  action  on  an  insurance  policy,  a  pleading: 
which  sets  up  that  the  party  failed  to  perform  the  con- 
ditions in  the  policy  because  of  igrnorance  of  such  condi- 
tions, but  which  fails  to  allege  fraud,  misrepresentation, 
or  concealment,  is  insufficient  as  a  defense." 

(2)  There  is  no  merit  in  the  allegation  in  plaintiffs' 
petition  that: 

"The  agent  did  not  discuss,  nor  call  to  the  assured's 
attention,  any  of  the  terms  of  the  policy,  but  simply  took 
his  application  and  went  away  with  it,  and  thereafter 
the  policy  was  received  through  the  mail." 

It  appears  that  this  policy  became  effective  when 
countersigned  in  the  city  of  Chicago,  and  was  not  issued 
by  the  local  agent.  Under  such  circumstances  the  present 
case  comes  within  the  rule  laid  down  in  the  third  para- 
graph of  the  syllabus  in  Merchants'  &  Planters'  Ins.  Co.  v. 
Marsh,  34  Okla.  453,  125  Pac.  1100,  wherein  it  is  said: 

"A  local  agent  of  an  insurance  company,  whose  only 
power  is  to  solicit  applications  for  insurance,  and  for- 
ward them  to  the  company  for  approval,  when,  if  ap- 
proved, the  company  issues  the  policy  and  causes  it  to  be 
delivered  to  the  insured,  has  no  power  to  waive  any  of 
the  provisions  of  the  policy  so  delivered,  and  notice  to 
such  agent  of  'additional  insurance'  taken  out  by  the  in- 
sured after  the  delivery  of  the  policy  is  not  notice  to 
the  company." 

We  also  call  attention  to  the  foregoing  authorities 
because  of  their  bearing  upon  the  general  terms  of  the 
policy  contract,  and  the  construction  uniformly  given  to 
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the  language,  terms,  and  conditions  of  such  contracts  of 
insurance.  It  seems  to  be  the  settled  rule  that  insurance 
contracts,  or  policies,  as  they  are  generally  called,  are 
construed  the  same  as  any  other  contracts,  and  that 
courts  do  not  make  such  contracts  for  the  parties,  but 
simply  construe  them  for  the  parties  when  called  upon 
to  do  so,  and  that  in  so  doing  the  courts  look  to  the  plain 
import  of  the  language  used.  The  determination  of  the 
meaning  of  the  words  of  the  contract  is  the  polestar  to 
which  and  by  which  the  courts  are  guided;  this,  how- 
ever, is  subject  to  the  general  rule  that,  if  the  language 
of  the  policy  is  susceptible  of  two  conclusions,  that  con- 
struction should  be  given  to  it  which  is  most  favorable 
to  the  assured.  That  rule  is  laid  down  in  Taylor  v.  In^ 
surance  Co.  of  North  America,  25  Okla.  92,  105  Pac.  354, 
138  Am.  St.  Rep.  906.  See,  also,  Capital  Fire  Ins.  Co. 
V.  Carroll,  26  Okla.  286,  109  Pac.  535,  wherein  it  is  said: 

''If  language  in  an  insurance  policy  is  ambiguous 
and  susceptible  of  two  constructions,  one  of  which  will 
give  the  policy  effect,  the  other  render  it  void  at  the  time 
of  its  execution,  that  construction  should  be  adopted 
which  will  make  the  policy  effective." 

The  next  allegation  of  plaintiffs  which,  as  before 
stated,  is  admitted  by  the  demurrer,  is: 

"That  the  making  and  the  existence  of  said  mort- 
gages on  said  land  in  no  way  contributed  to  the  loss 
herein  complained  of,  and  in  no  way  incited,  induced,  or 
caused  any  person  to  set  Are  to  said  bam  or  to  set  out 
fire  that  did  get  to  said  barn,  but  that  said  fire  was  in- 
cendiary, and  not  by  any  person  in  any  way  interested 
in  said  lan^  or  in  said  bam,  or  the  property  therein,  in 
any  way,  in  any  manner,  or  in  any  form  whatsoever." 

And  plaintiffs  allege  that  they  are  entitled  to  recover, 
notwithstanding  the  admitted  violation  of  the  mortgage 
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clause  contained  in  the  contract.  This  contention  brings 
us  to  what  seems  to  be  the  real  controlling  questions  ii\ 
the  case.  Counsel  for  plaintiffs,  in  their  brief,  found 
their  argument  upon  two  propositions,  in  the  order  as 
follows : 

(1)  That  the  plaintiffs  are  entitled  to  recover  for 
the  value  of  the  chattel  property  destroyed  in  the  bam, 
and  that  the  mortgaging  of  the  land  will  not  prevent  re- 
covery thereof. 

(2)  That  they  are  also  entitled  to  recover  for  the 
value  of  the  bam  destroyed,  for  the  reason  that  it  is  con- 
ceded by  the  demurrer  that,  under  the  circumstances,  the 
making  of  the  mortgages  referred  to  in  no  way  con- 
tributed to  the  loss  of  the  bam,  nor  increased  the  hazard 
of  loss. 

We  will  take  these  propositions  up  in  inverse  order  to 
that  in  which  they  are  stated  by  counsel,  for  the  reason 
that  it  seems  more  in  harmony  with  the  course  in  which 
we  have  heretofore  presented  the  case,  viz.:     • 

"That  plaintiffs  are  entitled  to  recover  for  the  bam 
destroyed,  because  the  making  of  the  mortgage  in  no  way 
contributed  to  the  loss  of  the  barn,  nor  increased  the 
hazard.'' 

Bearing  in  mind  the  established  rules  for  the  con- 
struction of  insurance  policies,  we  now  call  attention  to 
the  particular  language  used  in  the  policy  involved,  which 
is  as  follows: 

"And  it  is  stipulated  and  agreed  ♦  ♦  ♦  if  the 
property  herein  named,  or  any  part  thereof,-  shall  here- 
after be  or  become  mortgaged  or  incumbered,  *  ♦  * 
this  entire  policy  shall  become  null  and  void,  unless  other- 
wise provided  by  agreement  indorsed  thereon." 
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It  is  admitted  by  plaintiffs  that  this  agreement  was 
violated  by  them,  in  that  they  placed  a  $1,000  mortgage 
on  the  bam  without  the  consent  of  the  defendant  indorsed 
on  the  policy.  The  language  of  the  contract  is  plain  and 
needs  no  construction.  It  is  the  simple  agreement  of  the 
parties,  made  and  entered  into  by  them.  As  stated  be- 
fore, courts  do  not  make  contracts  for  parties,  and  it  may 
well  be  added  here  that  courts  do  not  construe  the  lan- 
guage of  contracts  when  the  words  used  are  so  plain  that 
they  need  no  construction,  as  they  are  here. 

The  doctrine  is  concisely  stated  in  St.  Paul  Fire  & 
Marine  Ins.  Co.  v.  Peck,  40  Okla.  396,  139  Pac.  117,  as 
follows : 

"It  is  elementary,  and  the  decisions  uniformly  hold, 
that,  where  a  policy  of  insurance  contains  a  provision 
'that,  if  the  title  to  the  property  be  or  become  incum- 
bered, the  policy  shall  be  void,'  in  that  event,  if  at  the 
time  the  policy  is  issued  the  property  is  incumbered,  and" 
the  insured  conceals  that  fact,  or  if  subsequent  to  the 
issuance  of  the  policy  the  insured  incumbers  the  property 
without  the  consent  of  the  company,  he  cannot  recover." 

The  particular  agreement  of  the  assured  not  to  mort- 
gage the  property  under  consideration  here  comes  within 
that  class  of  contracts  known  as  promissory  warranties ; 
and,  having  under  consideration  such  contracts,  the  Su- 
preme Court  of  New  York,  in  Ripley  v  jEtna  Ins.  Co., 
30  N.  Y.  136,  86  Am.  Dec.  362,  say: 

"The  effect  of  the  breach  of  the  warranty  is  to  annul 
the  policy  without  regard  to  the  materiality  of  the  war- 
ranty, or  whether  the  breach  had  anything  to  do  in  pro- 
ducing the  loss.  The  effect  is  very  well  stated  by  Mar- 
shall, in  his  work  on  Insurance,  249.  He  says:  *A  war- 
ranty being  in  the  nature  of  a  condition  precedent,  and 
therefore  to  be  performed  by  the  insured  before  he  can 
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demand  performance  of  the  contract  on  the  part  of  the 
insurer,  it  is  quite  immaterial  for  what  purpose  or  with 
what  view  it  is  made,  or  whether  the  insured  had  any 
view  at  all  in  making  it.  But,  being  once  inserted  in  the 
policy,  it  becomes  a  binding  condition  on  the  insured, 
and,  unless  he  can  show  it  has  been  literally  performed, 
he  can  derive  no  benefit  from  the  policy.  The  very  mean- 
ing of  a  warranty  is  to  preclude  all  question  whether  it 
has  been  substantially  complied  with  or  not.  If  it  be 
affirmative,  it  must  be  literally  true;  if  promissory,  it 
must  be  strictly  performed.  *  *  ♦  With  respect  to 
the  compliance  with  warranties,  there  is  no  latitude;  no 
equity.  The  only  question  is:  Has  the  thing  warranted 
taken  place  or  not?  If  it  has  not,  the  insurer  is  not 
answerable  for  any  loss,  even  though  it  did  not  happen 
in  consequence  of  the  breach  of  warranty." 

Speaking  upon  the  same  subject,  the  Supreme  Court 
of  Massachusetts,  in  Forhvsh  et  al,  v.  Insurance  Co.,  4 
Gray,  337,  say: 

"A  warranty  in  a  policy  of  insurance  is  an  express 
stipulation  that  something  then  exists,  or  has  happened, 
or  been  done,  or  shall  happen  or  be  done;  and  this  must 
be  literally  and  strictly  complied  with  by  the  assured, 
whether  the  truth  of  the  fact  or  the  happening  of  the 
event  be  or  be  not  material  to  the  risk,  or  be  or  be  not 
connected  with  the  cause  of  loss.  It  is  a  strict  condition. 
Its  effect  is  that  the  assured  takes  on  himself  the  re- 
sponsibility of  the  truth  of  the  fact,  or  the  happening  or 
not  of  such  contingency;  and,  unless  the  warranty  be 
strictly  complied  with,  the  policy  does  not  take  effect.  It 
is  a  condition  precedent,  and  the  assured  is  estopped 
from  denying  or  asserting  anything  contrary  to  his  ex- 
press warranty." 

Along  these  lines  the  Supreme  Court  of  Delaware,  in 
Dover  Glass  Co.  v.  Am.  Ins.  Co.,  1  Marv.  82,  29  Atl. 
1039,  65  Am.  St.  Rep.  264,  say: 
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"It  is  competent  for  the  insurer  to  prescribe  the 
terms  and  conditions  upon  which  it  will  take  the  proposed 
risk,  provided  they  are  not  illegal  nor  contrary  to  public 
policy.  The  acceptance  of  those  conditions  consequently 
imposes  upon  the  insured  the  duty  of  a  substantial  com- 
pliance therewith,  and  any  neglect  thereof  in  any  material 
respect,  unless  waived  or  condoned,  will  relieve  the  in- 
surer from  liability  in  case  of  loss,  whether  it  can  be 
traced  to  such  neglect  or  not.  One  reason  for  this  is 
that  he  has,  by  agreeing  to  the  terms  upon  which  the  in- 
surance was  made,  shut  the  door  against  any  inquiry  as 
to  the  cause  of  the  loss.  Another  and  a  more  general 
reason  is  that,  when  a  right  and  a  duty  springing  from 
a  contract  are  united  in  one  of  the  parties  thereto,  he 
must  show  a  performance  of  the  one  before  he  can  assert 
the  other.  Are  the  conditions  referred  to  illegal  or  con- 
trary to  public  policy?  They  are  neither.  They  are  not 
forbidden  by  any  legal  precept,  either  written  or  un- 
written. Certainly,  clauses  or  conditions  inserted  in  a 
contract,  which  induce  caution  as  to  the  conduct  of  either 
party  in  respect  to  the  subject-matter  thereof,  cannot  be 
held  as  being  repugnant  to  any  of  the  rules  and  maxims 
relating  to  the  broad  subject  of  public  policy,  because 
anything  that  stimulates  diligence  and  good  faith  between 
contracting  parties  is  highly  promotive  of  the  general, 
as  well  as  the  individual,  good.  The  tendency  of  such 
limitations  upon  the  liabilities  of  insurance  companies 
is  to  diminish  the  needless  destruction  of  property,  and 
obviate  the  necessity  of  increasing  the  rates  of  insurance 
to  a  point  where  they  are  intolerable,  in  order  to  cover 
the  disbursements  made  to  unworthy  and  dishonest  per- 
sons." 

Considering  the  effect  and  materiality  of  the  "iron 
safe  clause,*'  which  we  deem  to  be  a  similar  question,  the 
Supreme  Court  of  Arkansas,  in  Assurance  Co.  v.  Althe- 
inter,  58  Ark.  575,  25  S.  W.  1069,  says  of  a  similar  pro- 
vision that  the  stipulations  of  the  "iron  safe"  clause  con- 
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stituted  an  express  promissory  warranty,  in  the  nature 
of  conditions  precedent,  and  that  a  strict  compliance  with 
it  was  necessary.  In  his  work  on  Fire  Insurance,  Mr. 
Wood  also  says  that: 

Such  promissory  warranties  must  be  strictly  per- 
formed, "and  that,  too,  without  reference  to  the  question 
whether  they  were  material  to  the  risk.  The  insurer  is 
permitted  to  judge  for  himself  upon  what  conditions  he 
will  assume  a  risk,  and  what  is  material  thereto,  and,  if  he 
sees  fit  to  insert  immaterial  conditions  in  the  policy,  the 
assured  cannot  defend  against  a  breach  thereof  upon  that 
ground.  *  *  ♦  The  assured  has  no  election,  but  must 
stand  upon  his  performance  of  them." 

As  stated  before,  such  agreements  contained  in  a 
policy  are  promissory  warranties.  They  are  a  part  of  the 
contract,  and  include  the  specifications  under  which  the 
company  agrees  to  carry  the  insurance,  and,  as  stated 
by  this  court  in  Deming  Inv.  Co.  v.  Shawnee  Ins.  Co., 
supra: 

"The  parties  had  a  right  to  make  their  own  contract 
upon  terms  and  conditions  in  this  respect  as  they  saw 
fit,  and  if  the  plaintiff  chose  to  make  his  representations 
warranties,  the  question  of  the  materiality  becomes  un- 
important, for  under  such  stipulation  the  defendant  was 
relieved  from  showing,  and  the  plaintiff  was  estopped 
from  denying,  that  they  were  material  to  the  contract, 
and  we  are  not  permitted  to  say  that  the  defendant  did 
not  deem  them  material  to  the  risk,  or  that  it  would  have 
made  the  contract  upon  other  terms  than  it  did.  The 
secretary  of  the  insurance  company  testified  that  the 
matter  of  incumbrance  was  material,  and,  had  the  com- 
pany had  any  knowledge  of  the  incumbrance,  it  would  not 
have  issued  the  policy.  And  it  may  be  that  from  experi- 
ence he  may  be  satisfied  that  the  matter  of  incumbrance 
upon  property  sought  to  be  insured  is  material  to  the 
risk,  and,  while  this  materiality  he  may  not  be  able  to 
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prove  to  the  satisfaction  of  the  court  or  jury,  he  has  a 
right  to  refuse  to  insure  property  incumbered,  and  to  in- 
sist that  the  statements  of  the  applicant  in  his  applica- 
tion as  to  such  matters  shall  be  a  warranty  by  the  in- 
sured to  be  true;  and  when,  as  in  this  case,  so  made,  it 
was  an  agreement  on  the  p^rt  of  the  plaintiff,  not  only  to 
warrant  the  truth  of  such  matters,  *  *  ♦  but  that, 
if  false,  the  contract  shall  be  void,  therefore  all  the  state- 
ments and  representations  contained  in  the  application 
must  be  treated  as  warranties,  and  must  be  true  to 
authorize  a  recovery^upon  the  policy.  American  Ins,  Co. 
V.  Gilbert,  supra  [27  Mich.  429]  ;  Phoenix  Life  Ins.  Co. 
V.  Raddin,  120  U.  S.  183-189,  7  Sup.  Ct.  500,  30  L.  Ed. 
644;  Northern  Ins.  Co.  v.  Grand  View  Bvdlding  Ass'n, 
supra  [183  U.  S.  308,  22  Sup.  Ct.  133]." 

Counsel  call  special  attention  to  the  case  of  Eminent 
Household  of  Columbian  Woodmen  v.  Prater,  24  Okla. 
214,  103  Pac.  558,  23  L.  R.  A.  (N.  S.)  917,  20  Ann.  Cas. 
287,  46  L.  Ed.  213,  which  is,  in  part,  as  follows: 

"The  « application  specifically  warrants  the  answers 
of  applicant  to  the  physician,  and  specifically  agrees  that 
such  answers  shall  form  the  basis  of  the  covenant,  and 
the  policy  makes  the  application  a  part  thereof.  It  is 
unnecessary  for  us  to  discuss  whether  the  untrue  answers 
to  the  questions  of  the  worthy  physician  in  controversy 
are  material  or  immaterial;  for  the  contract  had  made 
the  applicant's  answers  her  warranties.  A  statement 
warranted  to  be  'true  and  accurate,'  if  untrue,  will  pre- 
vent the  policy  from  attaching  as  a  contract  of  insurance, 
without  regard  to  whether  the  statement  is  material  or 
immaterial ;  and,  where  there  has  been  a  breach  of  a  war- 
ranty, the  policy  is  void,  though  the  statement  upon  which 
the  breach  of  a  warranty  is  predicated  is  in  no  way  ma- 
terial to  the  risk.  Cooley's  Brief  on  Insurance,  p.  1950; 
Hoover  v.  Royal  Neighbors,  65  Kan.  616,  70  Pac.  595; 
Cobb  V.  Mut.  Benefit  Ass'n,  153  Mass.  176,  26  N.  E.  230, 
10  L.  R.  A.  666,  25  Am.  St.  Rep.  619 ;  Kelly  v.  Life  Ins, 
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Clearing  Co.,  113  Ala.  453,  21  South.  361.  That  which 
might  have  been  immaterial  has  been  made  material ;  that 
which  might  have  been  unimportant  has  by  stipulation  of 
the  parties  been  raised  to  importance.  It  has  not  been 
left  to  the  jury  or  to  the  court  to  determine  whether  the 
insured's  answers  to  the  physicians  were  material,  and 
became  the  basis  of  the  insurance  company's  contract, 
for  the  parties  have  settled  this  question  by  stipulation  in 
the  cpntract." 

In  Owen  v.  U.  S.  Surety  Co.,  3g  Okla.  123,  131  Pac 
1091,  the, same  rule  is  laid  down  as  follows: 

"A  misrepresentation  renders  a  policy  void  on  the 
ground  of  fraud,  whilst  noncompliance  with  a  warranty 
operates  as  an  express  breach  of  the  contract." 

From  the  foregoing  and  many  other  cases,  too  num- 
erous to  mention,  it  seems  to  be  the  settled  rule  of  this 
court,  and  all  others,  so  far  as  we  have  been  able  to  ascer- 
tain, unless  otherwise  provided  by  law,  that  a  promissory 
warranty  such  as  this  contained  in  an  insurance  policy, 
is  binding  upon  the  parties  thereto,  and  that  a  violation 
of  the  same  annuls  the  policy,  and  that  the  provision  in 
the  policy  here  involved  wherein  "it  is  stipulated  and 
agreed  that,  *  ♦  ♦  if  the  property  herein  named,  or 
any  part  thereof,  shall  hereafter  be  or  become  mortgaged 
or  incumbered,  ♦  *  ♦  this  entire  policy  shall  be  null 
and  void,"  was  violated  by  the  giving  of  the  mortgage 
on  the  bam,  the  effect  of  which  was  to  and  does  defeat 
the  plaintiffs'  right  to  recover  thereon. 

We  come  now  to  the  other  proposition,  wherein  the 
plaintiffs  contend  that  "the  plaintiflfs  are  entitled  to  re- 
cover for  the  value  of  the  chattel  property  destroyed  in 
the  bam  (which  was  not  mortgaged),"  and  that  the 
mortgaging  of  the  land,  including  the  barn,  will  not  pre- 
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vent  recovery  therefor.  We  have  carefully  considered 
the  authorities  cited,  as  well  as  the  able  ar^ment  of 
counsel  for  plaintiffs  in  support  thereof,  and  the  writer 
hereof  admits  that  it  appeals  to  his  personal  feelings  in 
the  matter,  but  we  are  bound  by  the  words  of  the  contract 
as  we  find  it,  as  well  as  the  construction  placed  thereon 
by  tiie  courts.  Nor  are  we  unmindful  of  the  fact  that 
the  case  of  MiUer  v.  Delaware  Ins.  Co.,  14  Okla.  81,  75 
Pac.  1121,  65  L.  R.  A.  173,  2  Ann.  Cas.  17,  at  first 
thought,  might  seem  to  hold  a  different  rule,  but  a  care- 
ful reading  of  that  case,  ^nd  the  language  of  that  particu- 
lar part  of  the  contract  involved  here,  will  at  once  dispel 
the  idea  that  the  doctrine  here  laid  down  is  in  conflict 
with  that  case.     In  that  case  the  court  says: 

"We  think  that  the  rule  should  be  established  here 
that  where,  by  the  policy,  different  classes  of  property 
%re  insured,  and  each  class  is  separated  from  the  others, 
and  insured  for  a  specific  amount  and  there  is  a  breach 
of  the  contract  as  to  one  class  of  the  property  insured, 
the  contract  should  be  considered  not  as  one  entire  in 
itself,  but  as  one  which  is  severable,  and  in  which  the 
separate  amounts  specified  may  be  distinguished,  and  a 
recovery  had  for  one  or  more  of  them  without  regard  to 
the  other,  provided  the  contract  is  not  affected  by  any 
question  of  fraud,  unlawful  act  condemned  by  public 
I>olicy,  or  any  increase  of  the  risk  to  the  company  on  the 
whole  property  insured,  because  of  the  breach." 

Let  us  now  compare  what  is  termed  the  forfeiture 
clause  of  the  two  policies  under  consideration.  In  the 
Miller  policy,  having  under  consideration  the  iron-safe 
clause,  it  is  provided: 

"In  the  event  of  failure  on  the  part  of  the  assured 
to  keep  and  produce  such  books  and  inventories  for  the 
inspection  of  said  company,  this  entire  policy  shall  be- 
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come  null  and  void,  and  such  failure  shall  constitute  a 
perpetual  bar  to  any  recovery  thereon." 

The  provision  of  the  policy  in  the  case  at  bar  is  as 
follows : 

"And  it  is  stipulated  and  agreed  that,  *  *  *  if 
the  property  herein  named,  or  any  part  thereof,  shall 
hereafter  be  or  become  mortgaged  or  incumbered,  *  *  * 
this  entire  policy  shall  be  null  and  void,  unless  otherwise 
provided  by  agreement  indorsed  thereon," 

The  language  "if  the  property  [insured],  or  any 
part  thereof,  shall  hereafter  become  mortgaged,  this  en- 
tire policy  shall  be  null  and  void,"  is  clear,  positive,  and 
distinct,  and  includes  not  only  the  entire  property  insured, 
but  each  and  every  part  thereof.  But  one  construction 
can  be  put  upon  this  language,  and  that  is,  if  any  part 
or  parcel  of  the  property  shall  become  mortgaged,  the 
entire  policy  shall  become  void.  * 

In  the  case  of  SuUivan  v.  Mercantile  Loan  Mut,  Ins. 
Co,,  20'Okla.  460,  94  Pac.  676,  129  Am.  St.  Rep.  761,  Jus- 
tice  Hayes,  speaking  for  the  court,  clearly  points  out  the 
difference  in  the  language  of  the  two  classes  of  policies 
as  follows: 

"But  the  rules  laid  down  in  this  case  and  the  other 
cases  supra,  and  the  reasoning  of  the  courts  therein,  can 
be  of  but  little  assistance  to  the  court  in  the  case  at  bar, 
for  the  reason  that  the  clause  used  in  the  policy  in  the 
case  at  bar  contains,  in  addition  to  the  usual  words  con- 
tained in  the  pol'cies  in  the  cases  supra,  the  following 
words:  'And  each  and  every  part  thereof.'  The  lan- 
guage in  those  policies  which,  it  is  contended,  renders 
them  entire  contracts,  and  indivisible  in  nearly  every  in- 
stance, reads,  *This  entire  policy  shall  become  void,* 
whereas  in  the  policy  involved  in  this  action  the  clause 
reads,  'This  entire  policy  and  each  and  every  part  thereof 
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shall  become  void.*  Mr.  Justice  Harlan,  in  the  case  of 
Royal  Ins.  Co.  v.  Martin,  192  U.  S.  165,  24  Sup.  Ct.  247, 
48  L.  Ed.  385,  in  speaking  of  the  rules  governing  the 
construction  of  any  insurance  policy,  says:  'Of  course, 
in  every  case  the  fundamental  inquiry  must  be  as  to  the 
intention  of  the  parties,  to  be  gathered  from  the  words 
of  the  policy,  always,  however^  interpreting  the  policy 
most  favorably  for  the  insured,  where  it  is  reasonably  sus- 
ceptible of  two  constructions.'  But  the  addition  of  the 
words  'and  each  and  every  part  thereof*  in  this  policy 
to  the  words  'this  entire  policy'  renders  the  meaning  of 
said  phrase  susceptible  of  but  one  construction.  When 
the  meaning  of  the  language  of  a  policy  or  of  any  other 
contract  is  plain,  clear,  and  unmistakable,  no  construction 
of  such  language  is  necessary;  but  the  words  used  therein 
should  be  given  the  evident  meaning  with  which  they  were 
used.  The  unquestioned  meaning  and  effect  of  the  words 
'each  and  every  part  thereof  in  the  policy  in  controversy  is 
to  render  the  policy  an  indivisible  contract;  and,  if  any 
part  shall  become  void,  then  each  and  every  part  thereof 
shall  be  void." 

The  language  used  in  the  instant  case  is  a  specific, 
unmistakable  provision  that,  if  any  separate  part  or 
article  of  the  property  insured  shall  be  mortgaged,  the 
entire  policy  shall  become  void.  It  will  be  seen  that  the 
words  here  used  are  much  stronger  than  the  language 
used  in  the  Sullivan  case.  The  words  here  used  cannot 
possibly  be  construed  to  make  this  a  divisible  policy.  The 
writer  hereof  inclines  to  such  a  liberal  construction  of  in- 
surance contracts  in  favor  of  the  assured  as,  if  possible, 
to  avoid  a  forfeiture;  yet,  where  parties  have  deliberately 
entered  into  a  contract,  with  such  full  knowledge  of  its 
contents  as  the  law  imputes,  that  alone  must  be  looked 
to  as  furnishing  the  measure  of  their  rights  and  obliga- 
tions. They  must  stand  or  fall  by  the  plain  meaning  of 
the  words  employed.     Courts  cannot  and  would  not  un- 
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dertake  by  construction  to  compel  insurance  companies 
to  pay  losses  which  they  never  assumed.  The  contention 
of  plaintiffs  that  tiie  parties  did  not  have  in  contempla- 
tion the  forfeiture  of  the  policy  upon  the  conditions 
named  in  the  policy  is  fully  answered  by  the  statement 
that  the  law  declares  that  they  had  in  contemplation  the 
clear,  plain,  and  unmistakable  meaning  of  the  words  used. 

The  further  contention  that  the  property  belonged 
to  the  estate,  and  was  not  liable  or  subject  to  the  mort- 
gage referred  to,  is  not  tenable,  for  the  reason  that  the 
mortgagors,  being  the  heirs  of  the  deceased  owner  of  the 
property,  as  such,  were  competent  to  mortgage  \vhatever 
interest  they  may  have  had  in  said  property,  be  that 
great  or  small.  After  a  full  consideration  of  the  entire 
case,  we  are  forced  to  the  conclusion  that  the  trial  court 
committed  no  error  in  sustaining  the  demurrer  to  the 
petition,  and  the  case  should  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


WATERS  PIERCE  OIL  CO.  v.  FOSTER. 

No.  51:^9.     Opinion  Filed  November  16,  1915. 

(153  Pac.  169.) 

CORPORATIONS— Foreign  Corporations— Action  Against— Ser- 
vice of  Process — Agent  Article  23,  chapter  18.  Wilson's  Statutes, 
which  includes  section  1836.  Rev.  I^ws  1910,  provides  that 
"every  forei^'  corporation  shall  before  *  ♦  •  authorised 
or  permitted  to  transact  business  *  •  •  therein,  if  already 
established,  by  its  certificate  under  the  hand  of  the  president 
and  seal  of  the  company,  appoint  an  agent  who  shall  be  a  citiz^i 
of  the  state  and  reside  at  the  state  capital,  upon  whom  service  <rf 
process  may  be  made  in  any  action  in  which  said  corporation 
snail  be  a  iwity ;  and  action  may  be  brought  in  any  comity  in 
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which  the  cause  of  action  arose,  •  •  ♦  and  service  upon 
said  agent  shall  be  taken  and  held  as  due  service  upon  said 
corporation."  Held,  that  where  a  foreign  corporation,  other 
than  a  railroad,  stage  company,  or  insurance  company  has  com- 
plied with  the  provisions  of  this  statute,  and  appointed  an  agent 
in  this  state  for  the  ser\'ice  of  process,  in  compliance  with  the 
provisions  of  said  statute,  service  of  process  must  be  made  on 
such  agent;  and  held,  further,  -that  where  such  corporation  has 
appointed  a  service  agent  as  provided  in  the  foregoing  statute, 
service  of  summons  in  an  action  brought  against  said  corj»oratiou, 
upon  the  agent  or  manager  of  a  local  l)usiness  of  said  corporation 
not  at  the  capital  of  the  state,  is  not  sufficient  service,  and  does 
not  give  the  court  jurisdiction  of  the  cause  of  action. 

t,  SAME — "IVIanaging  Agent*  The  term  ''managing  agent,V  as 
used  in  section  4274,  Wilson's  Statutes  of  Oklahoma  1903,  Ann., 
which  provides  that,  "where  the  defendant  is  a  foieign  corpora- 
tion, having  a  managing  agent  in  this  state,  service  may  \ye  had 
,  on  such  agent,"  means  an  agent  whose  agency  extends  to  all  the 
tninsactions  of  the  corporation  within  the  state,  one  who  has  or 
is  engaged  in  the  management  of  the  business  of  the  corjwration, 
In  distinction  from  the  management  of  a  local  or  particular 
branch  or  department  of  said  business. 

( Syllabus  by  Robbeits,  C. ) 

Error  from  District   Court,   Bryan   County; 
Jesse  M.  Hatchett,  Judge. 

Action  by  Millie  P.  Foster  against  the  Waters  Pierce 
Oil  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Kyle  &  Nevrman  and  Burwell  Crockett  &  Johnson, 
for  plaintiff  in  error. 

Utterback  &  Hayes,  for  defendant  in  error. 

Op'nion  by  ROBBERTS,  C.  This  is  an  action  for 
personal  injuries,  caused,  as  plaintiff  alleges,  by  an  effort 
on  her  part  in  protecting  two  of  her  grandchildren  from 
a  vicious  horse  belonging  to  defendant,  which  horse,  she 
alleges,  attacked  her  and  her  grandchildren  in  the  streets 
of  Durant,  Okla. 
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The  pertinent  allegations  of  her  petition  are  that, 
when  returning  to  her  home  from  town,  having  said 
children  in  a  small  cart  or  wagon  drawn  by  hand,  in  the 
public  streets  of  said  city,  near  the  plant  of  defendant, 
she  and  said  children  were  attacked  by  a  loose  horse  be- 
longing to  the  defendant,  said  horse  pawing  and  kicking 
at  said  children  in  the  wagon,  and — 

"in  fighting  the  horse  away  from  them  she  threw  her 
right  shoulder  out  of  place,  which  gave  her  great  pain 
and  trouble,  thereby  confining  her  to  her  bed  for  three 
weeks  the  first  time,  and  disabled  her  from  performing 
her  usual  household  duties,  and  that  said  injury  was  per- 
manent and  incurable,  and  that  she  was  damaged  thereby 
in  the  sum  of  $2,000,  and  that  said  injury  and  damages 
were  caused  by  reason  of  the  negligence  of  the  defendant 
company  and  its  employees,  in  that  the  said  company 
owned  the  horse  which  caused  the  injury,  and  another 
horse  which  have  been  kept  and  pampered  and  are  sub- 
missive when  traveling  together,  but  when  turned  loose 
or  separated  are  vicious,  cruel,  and  unmanageable,  all  of 
which  was  known  to  defendant,  its  agents  and  employees; 
but  notwithstanding  said  facts  the  superintendent  or 
manager  of  the  said  plant  at  Durant  instructed  one  of  the 

employees,  to  wit,  Barnett,  to  take  one  of  said 

horses  to  the  blacksmith  shop  to  be  shod;  that  on  the 
way  back  from  the  shop  the  said  horse  in  his  vicious 
and  uncontrollable  manner  broke  loose  from  the  said 
Barnett  on  the  public  streets  of  said  city,  and  attacked 
the  said  plaintiff  and  her  grandchildren,  and  it  was  only 
through  her  efforts  that  they  were  rescued  from  the  said 
animal  and  prevented  from  being  injured. 

"Plaintiff  shows  to  the  court  that  it  was  negligence 
of  the  defendant  and  its  employees  to  separate  the  said 
horses  and  take  the  said  animal  which  caused  the  injury 
upon  the  streets  and  highways  of  the  city,  where  it  was 
known   that  people  were  traveling,   and  would  be  sub- 
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jected  to  the  dangers  of  said  animal,  without  providing 
suitable  bits  with  which  to  handle  and  control  him;  that 
the  said  Bamett,  the  agent  of  the  said  defendant,  was 
negligent  in  taking  the  said  horse  away  from  the  other 
horse,  and  was  especially  negligent  in  permitting  the  said 
horse  to  get  loose  upon  the  streets  and  highways  where 
people  were  known  to  be  traveling;  and  that  but  for  the 
want  of  care  and  negligence  of  the  said  defendant,  its 
agents  and  employees,  the  plaintiff  would  not  have  re- 
ceived the  injuries  of  which  she  complains;  that  the  same 
were  received  by  her  through  the  negligence  of  the  said 
defendant,  its  agent  and  employees,  and  by  no  want  of 
care  on  her  part." 

Plaintiff  prays  for  judgment  for  $2,000  and  costs. 

The  return  of  the  officer  shows  that  the  summons 
was  served  upon  W.  C.  Cox,  the  managing  agent  of  de- 
fendant at  Durant,  Okla.,  at  the  place  of  business  of  de- 
fendant in  said  city.  Defendant  made  special  appearance 
and  moved  to  quash  the  service  of  summons,  for  the 
reason  that  the  same  was  not  served  upon  defendant  as 
required  by  law,  and  in.  support  of  said  motion  defend- 
ant attached  thereto  an  affidavit  of  one  Harry  C.  Lindner, 
stating  that  at  the  time  of  service  of  ssrid  summons  he 
was  the  duly  appointed, .  qualified,  and  acting  agent  of 
the  defendant  for  service  of  summons  and  other  pro- 
cess within  the  State  of  Oklahoma,  and  had  been  ever 
since  the  11th  day  of  January,  1911.  This  action  is 
based  on  alleged  injuries  which  are  claimed  to  have  taken 
place  on  November  12,  1911.  Attached  to  this  motion 
is  also  the  certificate  of  appointment  of  said  Lindner, 
which  is  as  follows: 

"This  is  to  certify  that  the  Waters  Pierce  Oil  Com- 
pany, a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Missouri,  with  an  authorized  capital 
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stock  of  four  hundred  thousand  dollars,  and  having  its 
chief  office  or  place  of  business  at  the  city  of  St.  Louis 
in  said  state,  has  appointed,  and  does  hereby  appoint 
Henry  C.  Lindner  its  agent  at  Oklahoma  City,  Oklahoma, 
upon  whom  service  of  process  may  be  made  in  any  action 
in  which  the  said  Waters  Pierce  Oil  Company  may  be  a 
party,  in  accordance  with  the  provisions  of  chapter  10, 
article  1,  of  the  Oklahoma  Session  Laws  of  1909;  and 
the  said  Waters  Pierce  Oil  Company  also  states  that  its 
principal  place  of  business  in  the  said  state  is  at  the 
said  Oklahoma  City,  and  the  said  Henry  C.  Lindner  is 
its  resident  agent  therein,  and  resides  at  714  East  Sixth 
street  in  said  Oklahoma  City.  In  witness  whereof,  said 
Waters  Pierce  Oil  Company  has  caused  its  name  to  be 
subscribed  hereto  by  Clay  Arthur  Pierce,  its^  president, 
and  its  corporate  seal  to  be  hereto  affixed  at  the  said 
city  of  St.  Louis,  State  of  Missouri,  this  the  11th  day  of 
January,  1911." 

The  motion  to  quash  was  overruled  and  exceptions 
preserved.  Trial  was  had,  judgment  for  plaintiff,  and 
defendant  brings  error.  This  presents  the  question  of 
whether  the  service  on  what  is  known  as  the  service  agent 
of  a  foreign  corporation  is  exclusive. 

It  is  tacitly"  conceded  that  the  defendant  is  a  foreign 
corporation,  with  its  principal  place  of  business  in  the 
city  of  St.  Louis,  Mo.,  and  its  principal  place  of  business 
for  Oklahoma  in  the  city  of  Oklahoma  City,  in  said 
state.  Also  that  the  only  service  of  summons  was  had 
on  said  W.  C.  Cox,  the  managing  agent  of  defendant  at 
Durant,  Okla.  The  statutes  of  Oklahoma  applicable  here- 
in are  sections  1336  and  1337,  Rev.  Laws  1910,  which 
read  as  follows : 

"Every  foreign  corporation  shall,  before  it  shall  be 
authorized  or  permitted  to  transact  business  in  this  state 
or  continue  business  therein,  if  already  established,   by 
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its  certificate  under  the  hand  of  the  president  and  seal 
of  the  company,  appoint  an  agent  who  shall  be  a  citizen 
of  the  state  and  reside  at  the  state  capital,  upon  whom 
service  of  process  may  be  made  in  any  action  in  which  said 
corporation  shall  be  a  party;  and  action  may  be  brought 
in  any  county  in  which  the  cause  of  action  arose,  as  now 
provided  by  law.  Service  upon  said  agent  shall  be  taken 
and  held  as  due  service  upon  said  corporation ;  and  such 
certificate  shall  also  state  the  principal  place  of  business 
of  such  corporation  in  this  state,  with  the  address  of 
the  resident  agent. 

"A  duly  authenticated  copy  of  the  appointment 
and  commission  of  such  agent  shall  be  filed  and  recorded 
in  the  office  of  the  Secretary  of  State,  for  which  a  fee 
therefor  of  one  dollar  shall  be  paid  to  the  secretary  and 
a  like  fee  of  one  dollar  for  each  subsequent  appointment 
of  any  agent  so  filed.  A  certified  copy  of  the  appoint- 
ment of  sad  agent  under  the  hand  and  seal  of  the  Secre- 
tary of  State  shall  be  sufficient  evidence  of  the  appoint- 
ment of  said  agent  in  any  court    *     *     *." 

These  sections  of  the  statute  were  in  force  during 
all  the  times  mentioned  herein  and  are  applicable  to  the 
case.  Section  1336  was  later  amended  by  providing 
that  "the  agent  on  whom  service  may  be  made  shall  re- 
side at  the  capital,"  instead  of  "at  some  accessible  place." 
Sectfjon  1  of  the  act  of  1911  (Session  Laws  1910-11, 
page  46)  provides  that  suit  may  be  brought  against  a 
foreign  corporation  in  any  county  where  the*  plaintiff 
resides,  or  where  the  corporation  has  its  principal  place 
of  business,  or  has  property,  or  in  any  county  where 
said  corporation  has  an  agent  appointed  upon  whom 
service  of  process  may  be  had;  and  section  2  of  the  same 
act  provides  that,  in  case  such  foreign  corporation  fails 
to  appoint  any  service  agent,  then  service  may  be  made 
upon    the    Secretary    of    State.     This    would    seem    to 
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indicate  that  it  was  not  the  intention  to  recede  from  the 
original  provision  requiring  service  to  be  had  upon  the 
special  agent  appointed  for  that  purpose. 

Counsel  for  plaintiff  (below)  contends  that  service 
upon  the  agent  of  defendant  (W.  C.  Cox)  was  sufficient 
to  acquire  jurisdiction  for  the  reason  that  he  was  the 
"local  manager'*  of  the  business  at  Durant,  and  in  sup- 
port of  that  contention  they  cite  that  section  of  the 
statute  which  provides: 

"Where  the  defendant  is  a  foreign  corporation  hav- 
ing a  managing  agent  in  this  state,  service  may  be 
had  on  such  agent." 

This  is  a  general  section  found  under  the  head 
or  title  "Commencement  of  Civil  Actions,"  in  the  Code 
of  Civil  Procedure,  and  is  long  since  superseded  by  the 
special  acts  on  the  subject;  besides,  the  phrase  "man- 
aging agent  in  the  state"  is  too  broad  to  include  an  ordi- 
nary agent  in  charge  of  a  local  business  such  as  the 
one  involved,  located  in  the  town  of  Durant. 

The  phrase  "managing  agent,"  referred  to  in  the 
statutes  authorizing  service  in  the  state  of  summons  or 
other  process,  is  defined  as  follows: 

"The  term  'managing  agent'  in  the  Code,  authorz- 
ing  service  in  the  state  of  summons  upon  the  managing 
agent  of  a  foreign  corporation,  means  an  agent  'whose 
agency  extends  to  all  the  transactions  of  the  corpora- 
tion; one  who  has  or  is  engaged  in  the  management 
of  the  corporation,  in  distinction  from  the  management 
of  a  particular  branch  or  department  of  its  business.'  " 

"A  'managing  agent*  must  be  some  person  vested 
by  the  corporation  with  general  powers  involving  the 
exercise  of  judgment  and  discretion,  as  distinguished 
from   an   ordinary   agent   or   attorney,   who   acts   in   an 
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inferior  capacity  and  under  the  direction  and  control  of 
superior  authority,  both  in  regard  to  the  extent  of  his 
duty  and  the  manner  of  executing  it." 

The  case  relied  on  by  counsel  for  plaintiff,  Conti- 
nental Ins.  Co.  V.  Hull,  38  Okla.  307,  132  Pac.  657,  is  an 
insurance  case,  and  the  rule  :n  such  cases  is  special 
and  different  from  the  general  rule  involved  herein,  and 
therefore  is  in  no  way  applicable.  This  is  an  ordinary 
action  for  tort  to  recover  damages  for  alleged  personal 
injuries.  The  record  shows  that  the  defendant  had  a 
regular  service  agent  appointed  at  the  time. 

The  case  of  Bes  Line  Const.  Co.  v.  Schmidt,  16  Okla. 
429,  85  Pac.  711,  is  the  leading  and  controlling  case  in 
this  state  on  this  subject.  The  first  paragraph  of  the  sylla^ 
bus  in  that  case  is  as  follows : 

"Where  a  foreign  corporation  other  than  a  railroad 
or  stage  company  has  compl'ed  with  the  provisions  of 
article  23,  c.  18,  Wilson's  Ann.  Statutes  (section  1336, 
Rev.  Laws. 1910),  and  appointed  an  agent  in  this  terri- 
tory for  service  of  process,  with  his  office  and  principal 
place  of  business  at  an  accessible  point  in  the  terr  tory 
(who  shall  be  a  resident  of  the  state  and  reside  at  the 
state  capital),  service  of  process  must  be  made  upon 
such  agent." 

In  the  body  of  the  opinion  in  Bes  Line  Const  Co. 
V.  Schmidt,  supra,  the  court  says: 

"The  defendant  in  error  contends  that  the  method 
provided  for  in  sa  d  section  is  not  exclusive,  and  that 
other  provisions  for  service  have  been  made  by  other 
sections  of  the  statutes,  viz.  4270,  4271,  4272,  4273  and 
4274  of  Wilson's  Annotated  Statutes.  The  first  three 
.sections  referred  to  provide  for  service  of  summons 
when  the  action  is  against  a  railroad  or  stage  company 
or    corporation,    and    provide    for    the    appointment    and 
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designation  of  some  person  to  accept  and  receive  service. 
T'ne  third  section  provides  that,  where  3ervice  of  process 
cannot  be  made  upon  the  person  designated  by  such  com- 
pany or  corporation  personally,  service  may  be  made 
by  leaving  a  copy  at  the  residence.  The  last  section,* 
4274,  provides  th^t,  where  the  defendant  is  a  foreign 
corporation  having  a  managing  agent  in  this  territory, 
the  service  may  be  made  upon  such  agent.  Section  4269 
provides  for  the  appointment  of  some  designated  person 
residing  in  each  county  in  which  the  railroad  or  stage 
line  may  or  does  run,  or  in  which  its  business  is  trans- 
acted. 

"It  is  contended  by  the  defendant  in  error  that  it 
was  the  duty,  under  the  law,  of  the  plaintiff  in  error  to 
appoint  and  designate  some  person  in  each  county  upon 
whom  service  could  be  made,  and  that,  the  company 
ha/'ng  failed  to  designate  any  person  for  Comanche 
county,  service  could  be  made  in  the  manner  in  which 
it  was  made  in  this  case.  It  will  be  noticed  that  these 
provisions  of  law  with  reference  to  servce  are  those 
provided  for  service  against  railway  and  stage  com- 
panies or  corporations,  and  do  not  include  foreign  cor- 
porations generally.  The  1901  law  provider  specifically 
the  manner  in  which  serv'ce  shall  be  made  upon  foreign 
corporations,  and  does  not  require  that  such  foreign 
corporations  shall  appoint  more  than  one  agent,  but  pro- 
vides that  such  appointment  shall  be  an  agent  who  shall 
reside  at  some  accessible  point  in  the  territory,  and  in 
the  county  where  the  princ'pal  business  of  the  corpora- 
tion is  carried  on. 

"Other  states  have  similar  laws,  and  in  the  case  of 
Olwnd  V.  Agricvlturol  Insurance  Co.  (69  Md.  248),  14 
Atl.  669,  it  was  held  that  this  provision  for  service  of 
process  was  one  of  the  essential  and  important  terms 
and  conditions  upon  which  such  companies  were  allowed 
to  do  business  there,  and  that  good  faith  required  that 
the  persons  so  selected  and  appointed  for  the  purpose 
should  be  served,  and  not  the  local  agent,  who  would  be 
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likely  to  know  little  or  nothing  of  the  suit.  In  the 
case  of  Baile  v.  Eqtdtable  Fire  Ins.  Co.,  68  Mo.  617,  it 
was  held  that  a  similar  law  providing  for  the  appoint- 
ment of  an  attorney  for  the  foreign  corporation,  upon 
whom  service  of  process  could  be  made,  had  superseded 
the  general  law,  providing  for  service  upon  corporations; 
and  in  the  case  of  Stone  v.  Travelers'  Ins.  Co.,  78  Mo. 
655,  the  law  was  again  upheld;  the  court  holding  that 
the  mode  of  suing  a  foreign  insurance  company,  not  do- 
mesticated there  by  reason  of  having  its  chief  office  or 
principal  place  of  business  in  that  state,  as  provided  by 
such  section  of  the  insurance  law,  is  exclusive  of  all 
other  modes  of  service. 

"From  a  careful  investigation  of  these  statutes,  it 
would  seem  that  the  Legislature  by  this  last  act  intended 
to  provide  that  some  person  should  be  designated  upon 
whom  the  service  of  process  could  be  made  in  actions 
against  foreign  corporations,  and  that  service  of  process 
should  be  made  upon  such  persons." 

We  are  fully  satisfied  that  service  by  summons 
upon  the  local  agent  at  Durant  did  not  give  jurisdiction 
to  the  court,  and  therefore  the  ca3e  should  be  reversed. 

By  the  Court:     It  is  so  ordered. 
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SOUTHWESTERN    BROOM    &    WAREHOUSE    CO.    v. 
CITY  NATIONAL  BANK. 

No.  5166.    Opinion  Filed  November  16,  1915. 
(153  Pac.  204.) 

1.  E^nn)ENCE— Admissions  in  Pleadings— Right  to  Contradiet.    A 

litigant  will  not  be  permitted  to  introduce  testimony  that  con- 
tradicts admissions  made  in  his  pleadings.  * 

2.  PLEADING  — Amendment  — Request.  Under  this  jurisdicUon 
amendments  are  favored  and  ordinarily  should  be  allowed,  when 
a  timely  request  is  made  therefor ;  but  a  party  should  be  diligent 
in  making  such  requests,  and,  as  soon  as  the  fact  develops  that 
an  amendment  is  necessary,  the  request  therefor  should  be  made 
at  the  first  opportune  moment. 

3.  SAME — Discretion,  In  an  action  w^here  it  was  apparent  in  the 
petition  that  plaintiff  based  its  cau^  upon  a  certain  fact,  and 
defendant's  answer  admitted  that  fact  to  be  true,  and  counsel 
for  plaintiff  in  his  opening  statement  asserted  that  fact  to  be  true, 
and  in  the  opening  statement  of  defendan't,  when  it  was  stated 
that  defendant  would  offer  certain  testimony  which  tended  to 
contradict  said  admission,  the  court  sustained  an  objection  to 
the  statement  along  that  line,  and  when  the  court,  during  the  trial, 
repeatedly  sustained  objections  to  evidence  offered  by  defendant 
which  tended  to  coutradict  said  admissicm,  held,  the  court  did 
not  abuse  its  dipriction  when  it  refused  defendant  permlssio??, 
at  the  close  of  dvlendant's  testimony,  to  amend  Its  answer  by 
striking  out  sali  admission. 

4.  ATTACHMENT— Attached  Property— Right  to  Release— Diree- 
tion  of  Attaching  Party.  A  sheriff  may  release  attached  property 
when  so  directed  by  the  attaching  patty,  or  his  attorney,  without 
an  order  of  court. 

5.  APPEARANCE— General  Appearance— Nonresident  Defendant- 
Attachment.  Where,  uixm  the  commencement  of  an  action  against 
a  nonresident,  an  attachment  is  Issued  and  levied,  but  no  attempt 
is  made  to  get  service  ui)on  defendant,  and,  after  the  expiraticm 
of  sixty  days,  the  defendant  appears  specially  for  the  puipose 
of  filing  a  motion  to  discharge  the  attachment,  which  motion  Is 
overruled,  and  the  defendant  answers  and  also  files  a  cross-action 
against  plaintiff  for  damages  incurred  by  reason  of  said  attach- 
ment, held,  defendant  thereby  waived  its  objection  to  the  juris- 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  423 

Opinion  of  the  Court. 


diction  of  tlie  couit,  and  the  aslilng  of  such  affirmative  relief 
operated  as  a  general  appearanc-e. 

{ Syllabus  by  Mathews,  C. ) 

Error  from  District  Court,  Texas  County; 
R.  H.  Loofbourrow,  Jiidge. 

Action  by  the  City  National  Bank  against  the  South- 
western Broom  &  Warehouse  Company.  Judgnient  for 
plaintiff,  and  defendant  brings  error.     Affirmed. 

E,  L.  Fouike,  C.  A.  Matson,  J.  D.  Wall,  Frank  Harris, 
and  James  E.  Breslin,  for  plaintiff  in  error. 

John  L.  Gleason  and  Phil.  J.  Breslin,  for  defendant 
in  error.     • 

Opinion  by  MATHEWS,  C.  The  parties  hereto  will 
be  designated  as  in  the  trial  court.  This  action  was  in- 
stituted in  the  district  court  of  Texas  county  upon  a 
protested  draft  in  the  sum  of  $1,085.40  given  by  de- 
fendant to  plaintiff.  At  the  same  time  an  attachment 
writ  was  sued  out  and  levied  upon  certain  broom  com, 
the  property  of  defendant. 

Plaintiff,  in  its  amended  petition,  alleges,  in  sub- 
stance, that  on  the  12th  day  of  October,  1911,  one  J.  P. 
Montgomery  was  the  owner  of  a  certain  lot  of  broom 
com  located  at  Goodwell,  Okla.,  and,  the  said  Mont- 
gomery being  indebted  to  plaintiff  in  a  sum  in  excess 
of  $5,000,  on  this  date  the  plaintiff  instituted  suit  against 
the  said  Montgomery  thereon,  and  also  caused  an  order 
of  attachment  to  be  issued  and  levied  on  said  broom 
com;  that  thereafter,  on  the  same  day,  the  defendant 
purchased  said  com  from  the  said  Montgomery,  and, 
in  order  to  procure  the  release  of  the  attachment,  the 
defendant  agreed  to  pay  plaintiff  the  purchase  price 
agreed  upon  for  said   com  between   defendant  and  the 
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said  Montgomery,  and  thereupon  the  said  defendant  de- 
livered to  plaintiff  its  check  for  $1,085.40,  and  upon 
receipt  of  said  check,  and  in  consideration  therefor, 
plaintiff  released  its  attachment,  and  the  defendant  took 
possession  of  said  broom  corn;  and  that  payment  of  the 
check  was  refused  and  same  duly  protested. 

The  defendant  answered  by  alleging,  in  substance, 
that  on  October  11,  1911,  its  agent  agreed  to  purchase 
of  one  J.  P.  Montgomery  a  car  of  broom  com  at  Good- 
well  with  the  understanding  that  the  same  should  be 
delivered  clear  of  incumbrances;  that  en  said  date  the 
defendant  informed  said  Montgomery  that  it  would  take 
said  broom  com  at  the  agreed  price  if  delivered  to  it 
clear  of  incumbrances;  that  on  the  next  day  it  learned 
that  said  broom  com  had  been  attached  by  this  plain- 
tiff and  was  in  possession  of  the  sheriff;  that  plaintiff 
informed  defendant  that  it  might  load  the  broom  com, 
but  could  not  ship  it  out,  as  it  was  in  the  hands  of  the 
sheriff;  that  said  broom  com  was  accordingly  weighed 
and  loaded  into  a  car,  and  on  the  evening  of  the  12th 
of  October,  1911,  plaintiff  informed  defendant's  agent 
that,  if  he  would  give  it  a  check  for  the  amount  the 
broom  com  was  bought  for,  it  would  release  the  attach- 
ment and  deliver  the  broom  com,  and,  relying  thereon, 
the  check  herein  sued  on  was  delivered  to  plaintiff.  De- 
fendant further  alleges  that  on  the  morning  of  the 
18th  of  October,  1911,  it  was  informed  that  the  plaintiff 
and  the  sheriff  had  not  and  would  not  release  the  attach- 
ment, and  that  at  once  its  agents  informed  plaintiff  of 
that  fact  and  demanded  return  of  the  check,  which  being 
refused,  payment  thereon  was  stopped  and  defendant's 
claim  to  the  broom  com  released.  Defendant  alleged 
further  that  during  all  the  times  mentioned  herein  plain* 
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tiff  had  a  claim  on  the  broom  com  which  had  not  been 
released,  and,  for  the  reason  that  the  sheriff  and  plain- 
tiff did  not  release  the  broom  corn  of  the  claims  thereon, 
the  consideration  for  the  check  failed;  that  the  broom 
com,  for  which  the  check  was  given,  was  not  the  prop- 
erty of  the  plaintiff,  as  the  title  and  ownership  of  the 
same  was  vested  in  said  Montgomery  and  the  possession 
in  the  sheriff  at  that  time;  and  that  the  sale  was  never 
completed  and  title  never  passed,  and  plaintiff  had  no 
authority  to  sell  the  broom  com ^ to  defendant;  that  the 
checks  given  by  Montgomery  drawn  upon  plaintiff  bank 
for  the  purchase  of  the  aforesaid  broom  com  to  the  farmers 
who  produced  the  same  had  gone  to  protest,  and  the  said 
producers  had  not  been  paid  for  said  broom  cori\;  and  that 
the  said  Montgomery  and  plaintiff  were  endeavoring  at  said 
time  to  defraud  them  out  of  said  broom  corn;  and  that 
as  soon  as  defendant  learned  of  the  scheme  it  notified 
plaintiff  that  it  would  have  nothing  to  do  with  the  deal. 
Defendant  also  filed  a  cross-action  against  plaintiff,  where- 
in it  asked  for  damages  in  the  sum  of  $1,738  on  account 
of  the  levying  of  the  attachment  upon  certain  prop- 
erty belonging  to  defendant. 

The  plaintiff  filed  a  general  denial.  At  the  beginning 
of  the  trial,  each  side  moved  for  judgment  upon  the 
pleadings,   which  was  denied  to  each. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff, 
and  defendant  has  appealed,  assigning  numerous  errors 
for  our  consideration  here. 

Immediately  before  the  close  of  defendant's  testi- 
mony, defendant  made  the  following  motion,  which  was 
t>y  the  court  overruled: 

"Comes  now  the  defendant  and  moves  the  court  for 
an   order  to  amend  the  answer  of  the  defendant  filed 
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herein  to  conform  to  the  proof  in  this  case,  by  striking 
out  the  words  *the  ownership  of  J.  P.  Montgomery,'  or 
words  to  that  effect." 

As  we  view  the  controversy  presented  in  this  case, 
the  pivotal  point  is  whether  or  not  the  court  abused  its 
discretion  in  thus  refusing  the  amendment  as  requested 
in  the  above  motion.  The  plaintiff's  theory  of  the  case 
was  based  upon  the  supposition  that  the  broom  com  in 
controversy  was  owned  by  Montgomery,  and,  if  its  con- 
tention was  correct,  the  plaintiff  was  entitled  to  prevail 
in  this  action.  The  contention  advanced  by  defendant, 
as  one  of  its  defenses,  was  that  Montgomery  did  not 
own  the  broom  corn,  but  that  title  to  the  same  remained 
vested  in  the  parties  from  whom  Montgomery  had  pur- 
chased the  same,  but  had  failed  to  pay  therefor,  as  the 
plaintiff  bank,  upon  which  the  checks  given  in  payment 
had  been  drawn,  protested  the  checks  and  refused  pay- 
ment. 

To  checkmate  this  contention  advanced  by  defendant, 
the  plaintiff  urges  that  in  its  petition  the  defendant  had 
affirmatively  alleged  that,  at  the  time  of  the  sale  of  the 
broom  com  to  defendant,  the  same  was  owned  by  Mont- 
gomery, and  that  the  defendant  in  its  answer  had  also 
affirmatively  alleged  that,  at  the  time  of  the  attempted 
sale,  the  title  to  the  broom  com  was  in  Montgomery,  and 
argues  that,  defendant  having  made  such  an  admission 
in  its  pleadings,  it  was  thereby  estopped  from  introduc- 
ing evidence  to  prove  to  the  contrary. 

It  is  elementary  that  a  litigant  is  bound  by  admis- 
sions made  in  his  pleadings  and  will  not  be  heard  to 
gainsay  or  deny  such  admissions,  and,  as  long  as  this 
admission  that  Montgomery  owned  the  broom  com  at 
the  time  of  the  sale  remained  in  defendant's  answer,  it 
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was   proper   for  the   court   to   reject   all    evidence   pre- 
sented by  defendant  attacking  such  ownership. 

Under  this  jurisdiction,  amendments  are  favored, 
and  ordinarily  should  be  allowed  when  a  timely  request 
is  made  for  such  permission;  but  a  party  should  be  dili-* 
gent  in  making  such  requests,  and,  as  soon  as  the  trial 
develops  the  fact  that  an  amendment  is  necessary  or  de- 
sired, the  request  therefor  should  be  made  at  the  first 
opportune  moment  and  under  all  ordinary  circumstances 
should  be  allowed,  but  trial  courts  should  not  permit  a 
party  to  delay  its  request  for  an  amendment  long  after 
the  necessity  for  the  same  becomes  apparent  and  specu- 
late upon  results  of  the  trial,  and  after  being  defeated 
therein  along  a  certain  line  tg  come  in  at  the  last  mo- 
ment with  a  delayed  request  for  an  amendment.  In 
many  instances,  such  a  procedure  would  be  unfair  to  the 
other  side,  because,  having  tried  the  case  and  presented 
its  evidence  along  a  certain  line  and  relying  upon  certain 
admissions  in  the  pleadings  of  the  other  party,  witnesses 
on  that  point  might  have  been  permitted  to  depart  from 
court,  and  thus  the  party  trapped  at  the  last  moment 
by  being  called  upon  to  meet  a  phase  in  the  case  which 
it  had  a  right  to  presume  was  closed. 

Now,  take  the  case  at  bar:  It  appears  to  have 
been  a  long  and  tedious  trial  taking  up  the  better  part 
of  two  days.  It  was  plainly  apparent  from  plaintiff's 
amended  petition  that  it  was  basing  its  action  on  the 
supposition  that  the  broom  com  out  of  which  the  con- 
troversy arose  was  the  property  of  Montgomery.  It 
was  apparent  from  the  opening  statement  of  counsel 
for  plaintiff  that  plaintiff  was  rel3ring  upon  the  position 
that  the  broom  com  was  owned  by  Montgomery,  and, 
while  the  counsel  for  defendant  was  making  his  open- 
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ing  statement  to  the  jury,  an  objection  to  certain  parts 
of  the  statement  was  made  by  counsel  for  plaintiff  upon 
the  specific  ground  that  defendant  had  admitted  that 
Montgomery  was  the  owner  6f  the  broom  com,  and  the 
court  sustained  the  objection  so  made,  and  plaintiff 
during  the  trial  frequently  interposed  the  same  objection, 
and  thus  from  the  very  beginning  and  continuously 
thereafter  it  was  brought  directly  to  defendant's  knowl- 
edge that  plaintiff  was  so  contending,  and,  to  have 
it  more  forcibly  impressed,  defendant  was  continually 
met  by  the  court's  ruling  invariably  sustaining  plain- 
tiff's objection  for  that  reason.  If  the  law's  reward  is 
for  the  diligent,  then  in  this  case  defendant  fails  to 
fall  within  its  pale.  Defendant  was  further  derelict  in 
its  failure  to  conform  to  the  rule  by  offering  some  suf- 
ficient reason  or  excuse  why  such  an  allegation  appeared 
in  its  pleadings,  and  the  request  is  not  accompanied  with 
any  statement  that  the  admission  was  made  through  mis- 
take, inadvertence,  or  misinformation,  but  the  only  rea- 
son given  is  that  the  pleadings  might  be  made  to  con- 
form to  the  proof,  when  in  fact  the  proof  offered  along 
that  line  had  been  excluded,  upon  objection,  by  the 
court. 

In  First  State  Bank  of  Keota  v.  Bridges,  39  Okla. 
355,  135  Pac.  378,  the  first  paragraph  of  the  syllabus 
is  as  follows: 

"Where  defendant's  answer  admits  a  fact  alleged 
by  plaintiff  and  essential  to  his  right  to  recover,  but 
after  defendant  had  made  his  opening  statement  to  the 
jury,  in  no  wise  inconsistent  with  such  admission,  and 
after  motion  thereupon  for  peremptory  instruction  of 
verdict  against  him  is  made,  it  is  not  error  for  the 
court,  in  the  exercise  of  a  sound  judicial  discretion,  to 
refuse  to  permit  him  to  amend  such  answer  by  denial 
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ottSBncti  fact,  when  the  request  for  leave  to  so  amend 
is  merely  upon  the  ground  that  he  had  not  intended 
to  admit  such  fact,  but  is  not  accompanied  by  state- 
ment of  why  such  admission  was  made  or  unequivocal 
assertion  of  any  basic  ground  for  such  proposed  denial 
or  by  any  clearly  sufficient  reason  for  the  desire  to 
amend/' 

For  the  reasons  above  given,  we  believe  the  court 
was  acting  well  within  his  discretion  when  he  refused 
to   allow  defendant  to  make  the  requested   amendment. 

During  the  trial,  upon  objection  being  made  by  the 
plaintiff,  the  court  excluded  evidence  offered  by  defend- 
ant tending  to  prove  that  neither  Montgomery  nor  the 
plaintiff  bank  had  any  title  to  the  broom  com  in  con- 
troversy. The  court  likewise  excluded  evidence  offered  by 
the  defendant,  to  show  that  the  broom  com  in  question 
had  been  replevied  by  the  parties  who  sold  the  same  to 
Montgomery,  and  judgment  entered  therefor  in  their 
favor,  and  that  the  checks  given  by  the  said  Montgomery 
for  the  purchase  of  the  broom  com  and  drawn  upon 
the  plaintiff  bank  had  not  ,been  paid,  but  protested.  In 
view  of  the  fact  that  defendant  had  admitted  in  its 
pleadings  that  the  said  Montgomery  was  the  owner  of 
the  broom  com  at  the  time  of  the  sale  to  defendant, 
this  fact  rendered  the  evidence  thus  offered  inadmis- 
sible, as  it  tended  to  contradict  the  pleadings. 

The  defendant  contends  that  the  attachment  upon 
the  broom  com  levied  by  the  plaintiff  in  its  action  against 
Montgomery  had  never  been  released,  and  that,  as  the 
property  remained  in  the  hands  of  the  sheriff,  possession 
of  the  broom  com  had  never  been  given  it,  and  for 
that  reason  the  check  was  rendered  invalid  by  failure 
of  consideration.     This   was   one   of   the   issues    in   the 


Digitized  byLjOOQlC 


430  SUPREME  COURT  OF  OKLAHOMA. 

>  • <p  ■ 

Southwestern  Broom  &  Warehouse  Co.  v.  City  National  Bank. 

case,  and  evidence  thereon  was  introduced  by  both  parties 
to  the  controversy.  The  sheriff  and  others  testified  that, 
in  the  presence  of  defendant's  agent  on  the  evening  of 
the  same  day  the  attachment  was  run,  he  (the  sheriff) 
announced  that  the  attachment  was  released  and  that  the 
agent  then  had  the  broom  com  in  his  possession.  The 
agent  contradicted  this  statement,  and  the  matter  went 
to  the  jury  upon  the  following  instruction: 

**You  are  further  instructed  that,  when  an  officer 
takes  possession  of  property  under  a  writ-  of  attach- 
ment, the  property  so  attached  may  be  released  either 
by  a  dismissal  of  the  action  or  by  a  discharge  of  the 
attachment  in  the  records  of  the  court  out  of  which  the 
writ  issued,  or  the  same  may  be  released  orally  by  the 
statement  of  the  sheriff,  and  the  sheriff  has  authority 
to  release  attached  property  by  the  agreement  of  the 
parties  to  the  suit  out  of  which  ^the  attachment  issued, 
or  the  sheriff  has  authority  to  release  property  attached, 
upon  the  instruction  or  request  from  the  attorneys'  of 
the  person  or  party  causing  the  property  to  be  at- 
tached." 

In  the  above  instruction  the  court  stated  the  law 
correctly,  because  the  sheriff  should  always  release  at- 
tached property  upon  the  request  of  the  attaching  party 
or  his  attorney,  and  he  can  do  so  in  such  cases  even 
without  an  order  of  the  court  from  which  the  attachment 
issued.  Smith  v.  Taylor,  64  Cal.  387,  1  Pac.  353;  Cole  et 
al.  V.  Edwards  et  al,  52  Neb.  711,  72  N.  W.  1045;  4 
Cyc.  675,  676. 

Defendant  next  complains  of  the  action  of  the  court 
in  giving  instructions  Nos.  1,  2,  5,  6,  and  in  refusing 
to  give  instructions  Nos.  2,  3  and  4,  offered  by  it.  In 
view  of  the  fact  that  defendant  has  not  complied  with 
rule  25  of  this  court  (38  Okla.  x,  137  Pac.  xi),  by  failing 
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to  set  out  in  his  brief  the  instructions,  or  the  portions 
thereof,  complained  of,  we  will  not  take  up  these  ob- 
jections and  discuss  the  same  here.  However,  we  have 
carefully  examined  the  instructions  complained  of,  both 
those  given  and  those  refused,  and  find  no  error  in  the 
court's  action  relative  thereto,  and  every  point  raised  here 
by  the  defendant  has  been  discussed  heretofore  in  this 
opinion  and  decided  adversely  to  defendant's  cQntention. 

This  action  was  filed  on  the  16th  day  of  October, 
1911.  The  defendant  was  a  nonresident  of  the  state. 
At  the  time  the  suit  was  filed>  an  attachment  was  sued 
out  and  levied  upon  certain  personal  property  belonging 
to  defendant.  No  effort  was  made  to  serve  summons 
upon  defendant,  by  publication  or  otherwise.  On  the 
27th  day  of  January,  1912,  the  defendant  filed  a  motion 
to  discharge  the  attachment  upon  the  statutory  ground 
that  more  than  sixty  days  had  elapsed  since  the  filing 
of  the  petition  and  issuance  of  the  attachment  and  no 
service  of  any  kind  had  been  made  on  the  defendant 
and  no  attempt  made  to  do  so.  This  motion  came  on 
to  be  heard  before  the  court  in  chambers,  and  the  motion 
to  dissolve  the  attachment  was  overruled.  In  due  time, 
defendant  filed  its  answer  and  cross-petition  as  set  out 
above.  Conceding  that  the  court  was  in  error  in  deny- 
ing defendant's  motion  to  dissolve  the  attachment,  when 
the  defendant  filed  its  cross-action  asking  for  affirmative 
relief  by  way  of  damages  against  plaintiff  for  having  the 
attachment  run  on  its  property,  it  thereby  waived  its 
objection  to  the  jurisdiction  of  the  court.  In  William 
Cameron  &  Co.  v.  Consolidated  School  Dist  No.  1  of 
Kiowa  Comity  et  al.,  44  Okla.  67,  143  Pac.  182,  we  find: 

•*A  defendant,  who  has  objected  to  the  jurisdiction  of 
the  court  over  his  person,  may,  after  his  objection  has 
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been  overruled,  in  any  manner  defend  against  the  action 
without  waiving  his  objection;  but  if  he  does  more  and, 
aside  from  his  defense,  voluntarily  demands  affirmative  re- 
lief in  the  same  action,  and  thus  invokes  the  jurisdiction  of 
the  court  in  a  manner  unnecessary  to  his  defense,  he 
will  be  deemed  to  have  waived  such  objection." 

See,  also,  Oates  et  al.  v.  Freeman   (No.  5790),  157 
Pac.  74,  not  yet  officially  reported. 

The  judgment  should  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


CONNECTICUT  FIRE  INS.  CO.  OF  HARTFORD, 
CONN.,  V.  GEORGE  et  al. 

No.  5200.    Opinion  Filed  November  16,  1915. 

(153  Pac.  116.) 

i.  INSURANCE— Fire  Insurance— Right  of  Action— SubmissiiHi  to 
Examination.  A  requirement  in  a  policy  of  fire  insurance  that 
the  insured  shall  submit  to  an  examination  under  oath  touching 
the  matters  i  elating  to  the  risk  assumed  by  the  company  and  the 
destruction  of  the  property  insured  is  binding  and  valid,  and  a 
refusal  to  comply  with  this  condition  will  preclude  the  insured 
from  recovering  upon  the  ix>licy,  where  it  provides  that  no  suit 
can  be  maintained  until  after  a  compliance  with  such  condition. 

2.  SAME — Examination  Under  Oath.  During  the  examination  pro- 
vided for  In  the  insurance  policy,  the  insured  frequently  refused  to 
answer  material  questions,  giving  as  his  reason  that  the  ques-  ' 
tions  asked  had  nothing  to  do  with  the  matter  in  issue.  At 
the  close  of  the  testimony,  the  insured  informed  the  company's 
attorney  that  he  would  not  refuse  to  answer  any  reasonable  ques- 
tion that  in  any  way  pertained  to  the  matter  under  investigation. 
Held,  that  this  offer  cannot  be  conartrued  as  a  willingness  to 
answer  questions  which  he  had  previously  refused  to  answer. 

3.  SAME.  It  is  urged  that  the  examination  ^ovided  for  in  the  in- 
surance policy  was  not  conducted  in  good  taith.    Held,  as  long  as 
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the  examination  is  conducted  within  the  terms  of  the  policy,  the 
insured  cannot  Inquire  into  the  motive  actuating  the  company  in 
conducting  the  examination. 

4.  SAME.  In  such  examinations,  the  company  has  no  right  to  in- 
quire into  a  proposition  unless  it  has  some  legitimate  bearing 
upon  the  question  at  issue;  that  is,  unless  it  is  material  and 
tends  to  shed  light  upon  a  point  about  which  the  company  has 
a  right  to  be  informed;  yet  the  examination  should  not  be  cir- 
cumscribed by  any  narrow  or  technical  rule,  but  should  be  broad 
and  liberal  in  its  scope  so  as  to  reach  the  end  intended  by  the 
insertion  of  such  a  clause  in  the  policy. 

1^.  SAME.  In  the  application  for  an  insurance  i>olicy,  it  was  stated 
that  the  property  was  incumbered  by  chattel  mortgage  for  ^00 
After  the  loss,  there  was  found  to  be  of  record  four  chattel  mort- 
gages executed  by  the  insured,  in  ft  sum  far  in  excess  of  $400, 
covering  the  same  or  similar  property  to  that  embraced  in  the 
policy.  At  the  examination,  the  insured  refused  to  answer 
whether  or  not  he  executed  these  mortgages.  Held,  the  questions 
were  pertinent  and  material  to  the  issue,  and  the  insured  was 
precluded  thereby  from  maintaining  an  action  upon  tjie  policy 
until  the  questions  were  answered  in  ^n  examination  held  accord- 
ing to  the  terms  of  the  policy. 

(Syllabus  by  Mathews,  C.) 

Error  from  County  Court,  Kay  County; 
Claude  Duval,  Judge. 

•  Action  by  William  George  and  another  against  the 
Connecticut  Fire  Insurance  Company,  of  Hartford,  Conn. 
Judgment  for  plaintiffs,  and  defendant  appeals.  Re- 
versed and  remanded. 

Scothom,  Caldwell  &  McRiU,  for  plaintiff  in  error. 

WiUiam  S.  Cline  and  Everett  L.  Cline,  for  defend- 
ants in  error. 

Opinion  by  MATHEWS,  C.  Parties  will  be  desig- 
nated here  as  in  the  trial  court.  This  was  an  action 
upon  a  fire  insurance  policy.  In  December,  1911,  the 
insured  sustained  a  loss  by  fire  upon  a  part  of  the 
property  insured,  and  upon  defendant's  refusal  to  pay 
the  same,  thi;i  suit  followed. 
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After  the  loss,  the  interest  of  Joe  George  in  the 
policy  was  indorsed  and  transferred  to  William  George. 
To  plaintiffs'  action  defendant  answered,  admitting  the 
issuing  of  the  policy,  and  then  alleging  that  plaintiff, 
Joe  Gteorge,  did  not  truthfully  state  the  facts  as  to  the 
amount  of  the  mortgage  upon  the  insured  property  at 
the  time  the  policy  was  issued;  and  that  said  plaintiff, 
after  the  loss,  failed  and  refused  to  submit  to  an  ex- 
amination under  oath  as  stipulated  in  the  policy.  The 
plaintiffs  replied  by  general  denial.  The  case  was  tried 
before  a  jury,  which  returned  a  verdict  for  $748  in 
favor  of  the  plaintiffs. 

The  first  proposition  presented  here  by  the  plain- 
tiff in  error  is : 

"The  insured,  ifter  the  loss,  failed  and  refused  to 
comply  with  the  requirements  of  the  policy  with  reference 
to  his  submission  to  an  examination  under  oath,  and  is 
therefore  barred  from  maintaining  this  action." 

The  policy  contained  a  clause  of  the  following  tenor: 

"This  indemnity  contract  is  based  upon  the  repre- 
sentations contained  in  the  application  of  even  number 
herewith  and  which  the  assured  has  signed  and  permitted 
to  be  submitted  to  the  company,  and  which  is  made  a 
warranty  and  a  part  hereof;  and  it  is  stipulated  and 
agreed  that  if  any  false  statements  are  made  in  said 
application,  *  *  *  or  if  the  interest  of  the  assured 
be  other  than  unconditional,  unincumbered  and  sole  own- 
ership, *  *  *  or  if  the  property  herein  named  or 
any  part  thereof  shall  hereafter  be  or  become  mortgaged 
or  incumbered,  then  in  each  and  every  one  of  the  above 
cases  this  entire  policy  shall  be  null  and  void,  unless  other- 
wise provided  by  agreement  indorsed  hereon." 

Another  provision  in  the  policy  relative  to  procedure 
in  case  the  insured  property  is  damaged  or  destroyed 
by  fire  is  as  follows: 
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"The  assured  shall  also  produce  all  that  remains 
of  the  property  hereby  insured,  whether  damaged  or 
not,  and  exhibit  the  same  for  examination  and  submit 
to  examination  under  oath  and  subscribe  to  same,  to 
any  person  named  by  the  company.  *  *  *  No  suit 
or  action  on  this  policy,  for  the  recovery  of  any  claim, 
shall  be  sustainable  in  any  court  of  law  or  equity  until 
after  full  compliance  by  the  assured  with  all  the  fore- 
going requirements." 

In  the  written  application  for  the  policy  signed  by 
the  assured  it  was  stated  that  the  property  was  incum- 
bered in  the  sum  of  $400. 

After  defendant  was  notified  of  the  loss,  it  caused 
formal  notice  to  be  served  upon  the  insured,  requesting 
him  to  submit  to  an  oral  examination  under  oath.  In 
compliance  with  said  notice,  the  insured  appeared,  and 
the  following  proceedings  were  had: 

"Q.  Was  it  (referring  to  some  com  plaintiff  had 
marketed)  a  part  of  your  1911  crop?  A.  Well,  I  re- 
fuse to  answer  this  question  for  the  reason  that  it  has 
nothing  to  do  with  the  matter  in  question,  but  I  am 
willing  to  answer  questions  on  the  other  items;  Q.  I 
insist  that  you  answer  this  question,  and  state  to  you 
now  that,  if  you  refuse  to  do  so  you  must  do  so  subject 
to  the  conditions  and  penalties  provided  in  the  policy 
of  insurance.  Q.  There  is  a  question  that  you  refused 
to  answer,  you  still  refuse  to  answer  it?  A.  Yes,  the 
reason  above  set  forth.  Q.  There  is  on  file  in  the 
ofRce  of  the  register  of  deeds  of  Kay  county,  Oklahoma, 
chattel  mortgage  No.  45982,  dated  January  30,  1911,  and 
made  by  Joe  (Jeorge  to  Traders'  Bank  at  Arkansas  City, 
to  secure  payment  of  the  sum  of  $725.50.  Did  you  give 
that  mortgage?  A.  I  refuse  to  answer  that  question, 
for  the  reason  that  it  has  nothing  to  do  with  the  matter 
in  issue,  but  am  willing  to  answer  all  reasonable  ques- 
tions.    Q.    Permit  me  then   to   state  to  you   here   and 


Digitized  byLjOOQlC 


436     SUPREME  COURT  OF  OKLAHOMA. 


Couueeticut  Fire  Ins.  Co.  of  Hartford,  Conn.,  v.  George  et  al. 

now  that  the  Connecticut  Fire  Insurance  Company  in- 
sists upon  an  answer  to  said  question  under  the  pains 
and  penalties  provided  in  its  said  insurance  policy  No. 
702538,  under  which  you  are  asserting  your  claim.  With 
this  information  do  you  still  refuse  to  answer  the  ques- 
tion? A.  Yes,  sir.  Q.  There  is  on  file  in  the  office  of 
the  register  of  deeds  of  Kay  county,  Oklahoma,  chattel 
mortgage  No.  46815,  dated  April  1,  1911,  and  given  by 
Joe  George  to  the  Newkirk  Mercantile  Company  to  secure 
the  payment  of  the  sum  of  $1,300:  did  you  give  that 
mortgage?  A.  I  certainly  did.  Q.  Has  the  mortgage 
been  paid?  A.  Has  been  foreclosed.  Q.  That  mort- 
gage covered  20  acres  of  wheat;  that  was  your  1911 
crop,  was  it?  A.  I  don't  feel  like  answering  a  ques- 
tion that  interferes  with  some  other  case  that  is  being 
foreclosed,  and  has  nothing  to  do  with  this  matter. 
Q.  Do  you  refuse  to  answer  the  question?  A.  Under 
the  circumstances  I  do.  Q.  The  chattel  mortgage  last 
hereinabove  referred  to  also  covers  100  acres  of  com. 
Was  that  a  part  of  your  1911  crop?  A.  I  refuse  to 
answer  the  question,  because  I  had  enough  com  besides 
the  100  acres  to  cover  what  I  lost  under  the  insurance, 
Q.  Then  permit  me  to  state  to  you  that  the  Connecticut 
Fire  Insurance  Company  here  and  now  insists  and  de- 
mands that  you  answer  this  question,  and  if  you  refuse 
to  do  so,  such  refusal  must  be  under  the  pains  and  penal- 
ties provided  in  said  insurance  contract  No.  702538  held 
by  you.  Do  you  still  refuse  to  answer  the  question?  A. 
I  refuse  to  answer  under  the  statement  made  above  by 
me.  Q.  There  is  on  file  in  the  office  of  register  of  deeds 
of  Kay  county,  Okla.,  chattel  mortgage  No.  44659, 
dated  September  9,  1910,  and  given  to  one  Prewitt  by 
Joe  George  and  Lewis  George,  to  secure  payment  of  the 
sum  of  $105.  Did  you  give  that  mortgage?  A.  No,  sir; 
I  did  not.  Q.  Did  you  give  any  chattel  mortgage  to 
any  one  by  the  name  of  Prewitt  during  the  month  of 
September,  1910?  A.  I  have  nothing  to  say  on  that. 
Q.  Do  you  refuse  to  answer  the  question?  A.  I  have 
nothing  to   say.     Q.     Then   permit  me  to   state  to  you 
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that  the  Connecticut  Fire  Insurance  Company  her^  and 
now  insists  and  demands  that  you  answer  this  question, 
and  if  you  refuse  to  do  so  such  refusal  must  be  under 
the  pains  and  penalties  provided  in  your  insurance  policy 
No.  702538.  Do  you  still  refuse  to  answer  the  question? 
A.  I  have  nothing  to  say.  Q.  There  is  on  file  in  the 
oflSce  of  the  register  of  deeds  of  Kay  county,  Oklahoma, 
chattel  mortgage  No.  45687  given  by  Joe  George  to  Dan 
Bunnell  and  covering  four  horses,  eight  cattle,  three  hogs, 
one  wagon,  one  cultivator,  and  one  buggy,  said  mortgage 
being  given  to  secure  payment  of  the  sum  of  $296.45. 
Did  you  give  that  mortgage?  A.  I  have  nothing  to  say. 
Q.  Do  you  refuse  to  answer  the  question?  A.  I  have 
nothing  to  say.  Q.  Then  permit  me  to  state  to  you 
that  the  Connecticut  Fire  Insurance  Company  here  and 
now  insists  and  demands  that  you  answer  said  question, 
and  if  you  refuse  to  do  so,  such  refusal  must  be  under 
the  pains  and  penalties  provided  in  your  insurance  con- 
tract No.  702538.  Do  you  still  refuse  to  answer  the 
question?  A.  I  have  nothing  to  say.  Q.  Inasmuch 
as  you  refuse  to  answer  my  questions  asked  on  behalf 
of  said  Connecticut  Fire  Insurance  Company,  I  am  un- 
able to  proceed  further  with  this  examination.  Are  you 
willing  to  sign  the  typewritten  transcript  of  the  pro- 
ceedings here  today.  A.  I  do  not  refuse  to  answer  any 
reasonable  question  that  in  any  way  pertains  to  the 
matter  before  us,  and  I  am  still  ready  to  answer  any 
questions  propounded  to  me  which  in  reason  have  any  re- 
lation or  bearing  upon  the  insurance  policy  or  prop- 
erty insured,  but  I  do  refuse  to  give  the  insurance  com- 
pany a  complete  history  of  my  life  and  my  family  rela- 
tions. I  am  also  willing  to  sign  the  said  evide>nce  as 
taken.'' 

The  defendant  contends  that  at  the  time  the  in- 
surance policy  was  issued,  the  plaintiff,  Joe  George, 
made  a  representation  to  it  in  his  written  application 
that  the  property  insured  was  not  subject  to  any  mort- 
gage or  incumbrance,  except  that  it  was  mortgaged  for 
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the  sum  of  $400,  while  at  that  very  time  there  was  of 
record  four  chattel  mortgages  given  by  said  plaintiff 
to  divers  parties  covering  the  same  or  similar  property 
to  that  covered  by  the  insurance  policy  in  a  sum  far 
in  excess  of  $400,  and  that  in  refusing  to  answer  de- 
fendant's interrogatories  relative  to  the  execution  of 
said  mortgages  as  set  out  in  detail  above,  under  a 
certain  clause  in  the  policy,  no  action  thereon  could  be 
maintained  until  a  full  compliance  by  the  insured  with 
all  the  provisions  of  the  policy,  and  that  the  insured, 
having  failed  to  submit  to  an  examination  and  properly 
answer  interrogatories  submitted  to  him,  could  not  main- 
tain this  action  until  he  had  fully  complied  with  that 
provision  of  the  policy,  and  hence  the  action,  being  im- 
maturely  brought,  should  be  dismissed. 

The  assured  in  this  case  does  not  attack  the  validity 
of  this  clause  in  the  insurance  policy,  but  practically  ad- 
mits the  same  to  be  binding  and  valid,  and  no  case 
from  any  state  has  been  called  to  our  attention  that  does 
not  fully  uphold  the  validity  of  such  a  provision.  Fire- 
men's Fund  Ins.  Co.  v.  SiTns,  115  Ga.  939,  42  S.  E.  269; 
Jacob  H.  Fleisch  et  al.  v.  Insurance  Co.  of  North  Amer- 
ica, 58  Mo.  App.  596 ;  Ch-oss  v.  St.  Paul  F.  &  M.  Ins.  Co. 
(C.  C),  22  Fed.  74;  Southern  Home  Ins.  Co.  v.  Putnal, 
57  Fla.  199,  49  South.  922 ;  Ostrander  on  Fire  Insurance, 
section  174. 

The  plaintiffs  attempt  to  meet  defendant's  conten- 
tion as  follows: 

"The  defendant  in  error,  Joe  George,  appeared  and 
submitted  to  an  examination  at  great  length,  as  is  shown 
by  the  case-made,  and  the  examination  covered  from 
pages  61  to  80  inclusive,  of  the  case-made.  We  submit 
that  the  plaintiff  in  error  in  conducting  the  examination 
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was  conducting  the  same,  not  for  the  purpose  of  ascer- 
taining what  property  was  destroyed  by  fire  and  the 
value  of  the  property  destroyed  by  fire,  but  for  the  pur 
pose,  if  possible,  under  the  particular  provisions  of  the 
insurance  policy,  of  laying  a  foundation  to  attempt  to 
defeat  the  defendants  in  error  in  their  recovery  on  the 
policy.  We  say  this  because  an  examination  of  the  record 
from  pages  61  to  80  of  the  case-made  discloses  that  as 
soon  as  the  plaintiff  in  error  succeeded  in  getting  the 
defendant  in  error,  Joe  George,  to  refuse  to  answer  some 
questions  pertaining  to  the  giving  of  some  mortgages, 
he  was  at  once  unable  to  proceed  further.  The  plaintiff 
answered  its  last  question  as  follows:  1  do  not  refuse 
to  answer  any  reasonable  question  that  in  any  way  per- 
tains to  the  matter  before  us,  and  I  am  still  ready  to 
answer  any  questions  propounded  to  me,  which  in  reason 
have  any  relation  or  bearing  upon  the  insurance  policy  or 
property  insured,  but  I  do  refuse  to  give  the  insurance 
company  a  complete  history  of  my  life  and  my  family 
relations.'  We  submit  that  if  the  insurance  company 
was  proceeding  in  good  faith  and  not  for  the  purpose 
of  trying  to  trap  the  defendant  in  error,  he  would  have 
proceeded  with  his  examination  after  the  offer  on  the  part  i 
of  Joe  George,  the  defendant  in  error,  and  that,  by  not 
proceeding  with  the  examination,  that  the  insurance  com- 
pany waived  the  further  examination  of  the  defendant, 
and  that  said  defense  is  no  defense  to  the  action  on  the 
policy." 

We  fail  to  find  any  merit  in  the  contention  of  plain- 
tiff Joe  George  that  he  informed  defendant's  attorney  at 
the  time  the  examination  was  concluded  that  he  did  not 
refuse  to  answer  any  reasonable  question  that  in  any 
way  pertained  to  the  matter  under  investigation,  and 
that  the  attorney  for  defendant,  notwithstanding  he  had 
been  met  with  a  refusal  to  answer  certain  questions, 
should  have  proceeded  with  the  examination  upon  being 
advised  as  above  stated.     The  trouble  here  is  that  the 
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the  sum  of  $400,  wh'   ,^  'S  seemed 
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to  divers  parties  *■  pls" 

to  that  covered     ..  k  ^"^ 

in  excess  of  %^  :  \. 

fendant's    int       .  /  -  .act 

said    mortgr  '  jrs  about 

certain  clr  .efused  to  answe. 

maintain  ^  defendant's  counsel  in  a.. 

all   the  ,vas  ready  to  answer  any  question 

^^^^^  ill  which  had  any   relation   or  bearing 

ans'  ^^^.y   in   question,   instead   of  giving  such  a 

^  and  uncertain  answer,  he  should  have  informed 

.;,el  that  he  was  then  ready  and  willing  to  answer  the 
juestions  which  he  had  theretofore  refused  to  answer, 
jji  the  absence  of  such  information  counsel  for  defendant 
was  warranted  in  thinking  that  plaintiff  had  not  changed 
his  attitude,  but  still  insisted  on  being  the  sole  judge  of 
whether  or  not  the  questions  propounded  were  material, 
and  would  still  refuse  to  answer  those  he  deemed  not 
pertinent.  * 

There  may  be  logic  in  plaintiffs'  argument  that  de- 
fendant Was  not  conducting  the  examination  in  good  faith, 
but  the  fact  still  remains  that  defendant  was  acting  within 
the  terms  of  an  expressed  stipulation  found  in  the  policy, 
which  gave  it  the  right  to  demand  such  an  examination, 
and  it  is  not  for  the  insured  to  inquire  into  the  motive 
actuating  the  company  in  exacting  the  examination,  but  on 
his  part  to  comply  therewith  and  to  answer  all  material 
questions,  notwithstanding  he  may  believe  that  the  princi- 
pal object  of  the  company  is  to  find  some  loophole  whereby 
it  might  evade  payment  of  the  policy. 
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e  plaintiffs  ;    on  a  very  vital  issue,  a  de- 
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lation  tv.  oolicy  would  not 
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o,  unless  it  is  materia  '^  upon  other 

proposition  about  which  the  e 
informed.     Insurance  Co.  v.  Weidt,  ^d  be  re- 

Ed.  894.  to  the 

"Webster  defines  'material'  to  be  somethiii,  ^  the 

weighty   character;   substantial;   of   consequence, 
be    dispensed    with;    important;    specific;    especially 
such  as  does  or  would  affect  the  determination  of  a  cajy. 
the  effect  of  an  instrument,  or  the  like;  constituting  \ 
matter  that  is  entitled  to  consideration ;  such  as  must  b% 
considered  in  deciding  a  case  on  its  merits.' "     (Thomp, 
son  V.  State,  6  Okla.  Cr.  50,  117  Pac.  216.) 

"Evidence  offered  in  a  cause,  or  a  question  pro- 
pounded, is  material  when  *it  is  relevant  and  goes  to  the 
substantial  matters  in  dispute,  or  has  a  legitimate  and  ef- 
fective influence  or  bearing  on  the  decision  of  the  case." 
(8  Ency.  of  Ev.  p.  550.) 

The  company  .found  of  record  four  chattel  mortgages 
apparently  executed  by  the  insured  and  covering  appar- 
ently t'he  same  property  covered  by  the  policy.  It  was 
impossible  to  take  the  four  mortgages  and  the  insurance 
policy  and  arrive  at  any  certain  conclusion,  whether  or  not 
the  property  mentioned  in  each  was  the  same.  The  in- 
sured was  possessed  of  this  information,  and  the  insur- 
ance company  had  a  right  to  know.    It  was  in  search  of 
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plaintiffs'  and  the  defendafnt's  attorneys  seemed  to  differ 
widely  as  to  what  questions  were  reasonable.  Several 
times  during  the  examination  the  said  plaintiff  had  re- 
fused to  answer  very  material  questions,  giving  as  his 
reason  that  the  question  asked  had  nothing  to  do  with 
the  matter  in  issue.  If  he  had  in  fact  relented  and  de- 
cided to  answer  in  regard  to  matters  about  which  he  had 
already  been  questioned  and  refused  to  answer  at  that 
time,  instead  of  informing  defendant's  counsel  in  an  in- 
definite way  that  he  was  ready  to  answer  any  question 
propounded  to  him  which  had  any  relation  or  bearing 
upon  the  policy  in  question,  instead  of  giving  such  a 
qualified  and  uncertain  answer,  he  should  have  informed 
counsel  that  he  was  then  ready  and  willing  to  answer  the 
questions  which  he  had  theretofore  refused  to  answer. 
In  the  absence  of  such  information  counsel  for  defendant 
was  warranted  in  thinking  that  plaintiff  had  not  changed 
his  attitude,  but  still  insisted  on  being  the  sole  judge  of 
whether  or  not  the  questions  propounded  were  material, 
and  would  still  refuse  to  answer  those  he  deemed  not 
pertinent.  * 

There  may  be  logic  in  plaintiffs'  argument  that  de- 
fendant Was  not  conducting  the  examination  in  good  faith, 
but  the  fact  still  remains  that  defendant  was  acting  within 
the  terms  of  an  expressed  stipulation  found  in  the  policy, 
which  gave  it  the  right  to  demand  such  an  examination, 
and  it  is  not  for  the  insured  to  inquire  into  the  motive 
actuating  the  company  in  exacting  the  examination,  but  on 
his  part  to  comply  therewith  and  to  answer  all  material 
questions,  notwithstanding  he  may  believe  that  the  princi- 
pal object  of  the  company  is  to  find  some  loophole  whereby 
it  might  evade  payment  of  the  policy. 
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The  plaintiffs  next  contend  that  as  the  chattel  mort- 
g-ages  inquired  about  did  not  embrace  any  property  cov- 
ered by  the  insurance  policy,  the  questions  propounded 
were  not  material,  and  the  insured  was  not  bound  to  an- 
swer same. 

It  is  true  that  the  insurance  company  had  no  right 
in  the  examination  to  inquire  into  a  proposition  unless  it 
had  some  legitimate  bearing  upon  the  question  at  issue; 
that  is,  unless  it  is  material  and  would  shed  light  upon 
a  proposition  about  which  the  company  had  a  right  to  be 
informed.  Insurance  Co,  v.  Weide,  14  Wall.  381,  20  L. 
Ed.  894. 

"Webster  defines  'material'  to  be  something  *of  sol'd  or 
weighty  character;  substantial;  of  consequence;  not  to 
be  dispensed  with;  important;  specific;  especially  law, 
such  as  does  or  would  affect  the  determination  of  a  case, 
the  effect  of  an  instrument,  or  the  like;  constituting  a 
matter  that  is  entitled  to  consideration;  such  as  must  be 
considered  in  deciding  a  case  on  its  merits.' "  (Thomp- 
son V.  State,  6  Okla.  Cr.  50,  117  Pac.  216.) 

"Evidence  offered  in  a  cause,  or  a  question  pro- 
pounded, is  material  when  *it  is  relevant  and  goes  to  the 
substantial  matters  in  dispute,  or  has  a  legitimate  and  ef- 
fective influence  or  bearing  on  the  decision  of  the  case." 
(8  Ency.  of  Ev.  p.  550.) 

The  company  .found  of  record  four  chattel  mortgages 
apparently  executed  by  the  insured  and  covering  appar- 
ently tlie  same  property  covered  by  the  policy.  It  was 
Impossible  to  take  the  four  mortgages  and  the  insurance 
policy  and  arrive  at  any  certain  conclusion,  whether  or  not 
the  property  mentioned  in  each  was  the  same.  The  in- 
sured was  "possessed  of  this  information,  and  the  insur- 
ance company  had  a  right  to  know.    It  was  in  search  of 
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information  along  that  line.  If  the  insured  had  willfully 
misrepresented  the  facts  in  obtaining  the  policy  and  had 
represented  to  it  that  the  property  was  incumbered  for 
$400  only,  when  in  fact  the  incumbrance  amounted  to  a 
sum  far  in  excess  thereof,  then  the  company  was  not  liable 
for  any  loss;  but  if  the  representations  made  to  it  were 
true,  and  the  insured  knew  whether  the  same  were  true 
or  not,  then  it  would  be  liable,  and  it  is  to  be  presumed 
that  the  company  in  good  faith  was  in  search  of  informa- 
tion upon  which  it  might  base  its  conclusion  as  to  its  liabil- 
ity, and  pay  the  same  without  a  suit,  if  its  liability  ap- 
peared from  its  investigation,  including  information  ac- 
quired at  the  examinations. 

While  the  questions  propounded  at  such  examina- 
tions must  be  material  and  pertinent,  yet  the  examination 
should  not  be  circumscribed  by  any  narrow  or  technical 
rule,  but  should  be  broad  and  liberal  in  its  scope  so  as  to 
attain  the  end  intended  by  the  insertion  of  such  a  clause  in 
the  policy. 

The  insured  should  make  a  full  and  complete  dis- 
closure, so  that  such  matters  could  be  speedily  adjusted, 
and  not  necessitate  a  long  and  tedious,  and  pften  unsuc- 
cessful, lawsuit.  It  has  become  quite  the  custom  for  the 
insured  and  the  insurer,  after  a  loss  by  fire,  to  approach 
each  other  in  a  hostile  attitude,  which  is  to  be  deplored, 
because  the  insured  ought  to  be  able  and  willing  to  make 
a  complete  disclosure,  and  should  be  met  by  the  company 
with  a  desire  to  pay  all  legitimate  claims  without  resort- 
ing to  technicalities  without  merit. 

We  are  of  the  opixiion  that  the  questions  propounded 
as  to  the  execution  of  the  chattel  mortgages  were  directly 
pertinent  to  the  issue  because  they  would  certainly  have  a 
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stronger  influence  and  bearing  on  a  very  vital  issue,  a  de- 
termination of  which  would  enable  the  company  to  decide 
upon  its  liability  and  avoid  a  lawsuit  if  its  liability  ap- 
peared. 

It  follows  that  the  court's  instruction  that  the  in- 
sured's failure  to  answer  questions  which  pertained  to 
property  other  than  that  included  in  the  policy  would  not 
bar  a  recovery  in  this  action  was  also  error.  Taking  this 
view  of  the  case,  it  will  be  unnecessary  to  pass  upon  other 
questions  presented. 

For  the  reasons  given,  the  judgment  should  be  re- 
versed, and  the  case  remanded,  with  instructions  to  the 
trial  court  to  dismiss  the  action,  because  it  appears  the 
same  was  prematurely  brought. 

By  the  Court:    It  is  so  ordered. 


JENNINGS  V.  JOHNSTON. 

No.  5245.    Opinion  Filed  November  2,  1915. 

Rehearing  Denied  Noveml)€r  11,  1915. 

(152  Pac.  606.) 

JUSTICES  OF  THE  PEACE— Jurisdietkm— Amount  Involved— Plead- 
ing. In  a  case  in  a  justice  coOrt  where  defendant  files  an  answer 
in  the  nature  of  a  bill  of  paiticulars,  itemizing  and  setting  forth 
a  claim  against  the  plaintiff  In  an  amount  within  the  jurisdix^tion 
of  the  court,  but  prays  for  judgment  in  a  sum  in  excess  of  the 
jurisdictional  limit  of  such  court,  the  allegations  in  the  bill  of 
particulars  pleading  specific  fa<*ts  as  to  the  amount  claimed,  and 
not  the  relief  asked  in  the  prayer,  constitute  the  criterion  -which 
controls  in  determining  the  amount  Involved. 

(Syllabus  by  Bleakmore,  C.) 

Error  from  County  Court,  Seminole  County; 
A.  S.  Norvell,  Judge. 
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Action  by  D.  0.  Jennings  against  J.  W.  Johnston. 
Judgment  for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

John  W.  WiUmott,  for  plaintiff  in  error. 

Cutlip  &  Horsley,  for  defendant  in  error. 

Opinion  by  BLEAKMORE,  C.  This  is  a  landlord's 
attachment  suit  for  rent,  commenced  in  a  justice  court  of 
Seminole  county,  by  D.  0.  Jennings,  against  J.  W. 
Johnston. 

Plaintiff  claimed  $105  under  a  verbal  contract.  De- 
fendant, in  an  answer  in  the  nature  of  a  bill  of  particu- 
lars, admitted  the  use  of  the  land  under  the  contract,  and 
alleged  that  plaintiff  had  failed  and  refused  to  make  cer- 
tain improvements  upon  the  premises  in  accordance  with 
the  provisions  of  the  contract,  by  reason  of  which  he  had 
been  damaged  in  the  aggregate  sum  of  $85;  that  plaintiff 
had  deprived  him  of  the  use  of  five  acres  of  the  land  be- 
fore the  expiration  of  his  term,  thereby  damaging  him  in 
the  sum  of  $5;  that  plaintiff  refused  to  furnish  a  team 
for  use  in  the  cultivation  of  the  land,  to  his  damage  in 
the  sum  of  $25;  that,  growing  out  of  the  transaction, 
plaintiff  was  indebted  to  him  as  follows:  $10  for  cutting 
stalks;  $1.25  for  clearing  land;  $1.25  for  hauling  cotton; 
$5  for  plowing;  and  $45  for  certain  potatoes  plowed  up 
and  destroyed.  There  was  prayer  for  judgment  against 
plaintiff  for  $206. 

Defendant  recovered  before  the  justice.  Plaintiff  ap- 
pealed to  the  county  court,  where  there  was  trial  to  a 
jury,  resulting  in  judgment  for  defendant  in  the  sum  of 
$50,  and  plaintiff  again  appeals. 

There  are  numerous  assignments  of  error,  under  one 
of  which  it  is  urged  that  the  amount  claimed  by  the  prayer 
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of  defendant's  bill  of  part'culars,  being  more  than  $200, 
and  in  excess  of  the  jurisdictional  limit  of  the  justice, 
ousted  that  court  of  the  power  to  hear  and  determine  any 
matter  arising  thereon,  and,  the  jurisdiction  of  the  county 
•court  being  merely  appellate  and  dependent  upon  that  of 
the  justice,  that  the  county  court  was  likewise  without 
jurisdiction  to  entertain  the .  cross-petition  presented  by 
said  bill  of  particulars. 

That  point  urged,  being  otherwise  well  taken,  will  not 
avail  the  plaintiff,  for  the  reason  that  the  aggregate 
amount  claimed  as  itemized  and  set  forth  in  defendant's 
6111  of  particulars,  independent  of  the  prayer,  is  less  than 
$200,  and  within  the  jurisdictional  limit  of  the  justice 
court.  Where,  as  in  the  present  case,  a  prayer  is  incon- 
sistent with  the  allegations  in  such  bill  of  particulars,  the 
specific  facts  pleaded  as  to  the  amount  claimed  therein, 
and  not  the  relief  prayed  for,  constitute  the  criterion 
ivhich  should  control  in  determining  the  amount  involved. 
The  obvious  error  in  calculation  inadvertently  carried  into 
the  prayer  was  not  of  itself  sufficient  to  oust  the  jurisdiction 
of  the  justice.  Redfield  v.  Stacker,  91  Iowa,  383,  59  N.  W. 
270;  Times  Pub.  Co.  v.  HiU,  36  Tex.  Civ.  App.  389,  81  S. 
W.  806;  Second  Nat.  Bank  v.  Htdton,  81  Ind.  101. 

It  is  deemed  unnecessary  to  consider  at  length  the 
questions  presented  by  the  other  assignments. 

An  examination  ot  the  record  discloses  no  error 
prejudicial  to  the  rights  of  the  plaintiff,  and  the  judg- 
ment should  therefore  be  affirmed. 

By  the  Court :    It  is  so  ordered. 
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OKLAHOMA  FIRE  INS.  CO.  v.  FAY  MERCANTILE  CO. 

No.  5315.    Opinion  Filed  November  16,  1915. 

(153  Pae.  127.) 

f  INSURANCE--Staiidard  Policy—Agreement  to  Extend— Authority 

of  Agent.  TTnder  tlie  provis'ons  of  the  standard  form  of  insure 
ance  policy,  an  agent  has  no  power  to  bind  the  company,  without 
its  authority,  by  an  agreement  with  the  assured  that  he  will  extend 
the  policy  on  its  explication. 

2.  SAME.  A  i)olicy  of  fire  insurance  was  issued  on  November  2, 
1910,  which  expired  ut  noon  November  2,  1911.  and  at  the  time 
it  was  issued,  and  also  sub.sequently  to  that  time,  the  agent 
agreetl  with  the  insured  that  when  the  policy  expiired  he  would 
renew  it.  The  agent  forgot  to  do  so,  and  the  property  was  burned 
on  the  night  of  November  2.  1911,  and  on  the  next  day  the  agent, 
with  the  knowledge  of  the  insured,  issued  a  renewal  policy,  dated 
November  2,  1911,  and  did  not  report  any  of  ithe  facts  to  the 
company.  Held,  that  the  oral  promise  to  renew,  under  the  terms 
of  the  policy,  was  beyond  the  scope  of  the  agent's  authority. 

(Syllabus  by  Devereux,  C.) 

Error  from  Superior  Court,  Custer  County; 
J.  W.  Lawter,  Judge. 

Action  by  the  Fay  Mercantile  Company,  a  corpora- 
tion, against  the  Oklahoma  Fire  Insurance  Company,  a 
corporation.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded,  with  directions  to  dismiss. 

This  was  an  action  on  a  policy  of  fire  insurance  al- 
leged to  have  been  issued  by  the  plaintiff  in  error  to  the 
defendant  in  error.  It  appears  that  the  defendant  in  error 
effected  insurance  on  November  2,  1910,  on  this  property, 
which  expired  at  noon  on  November  2,  1911,  and  that  the 
property  was  destroyed  by  fire  on  the  night  of  November 
2,  1911,  after  the  expiration  of  the  policy  dated  November 
2,  1910.    The  defendant  in  error,  however,  alleged  that  it 
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had  a  verbal  contract  with  the  agent  of  the  plaintiff  in 
error  to  renew  this  policy  at  the  time  of  its  expiration, 
and,  a  jury  having  been  waived,  and  all  issues  of  fact 
submitted  to  the  court,  it  made  the  following  findings  orf 
fact  on  this  question: 

"The  court  finds  that  on  November  2,  1910,  the  de- 
fendant company  issued  to  plaintiff  an  insurance  policy 
upon  the  buildings  located  upon  lot  1,  block  13,  in  the 
town  of  Fay,  Okla.,  and  the  merchandise,  stock,  fixtures, 
and  all  other  personal  property  therein,  to  expire  on  No- 
vember 2,  1911,  at  noon,  the  policy  being  for  $5,500  in  all, 
and  1  ke  in  all  respects  to  the  policy  introduced  in  evi- 
dence in  this  action  as  Exhibit  A,  a  copy  of  which  is  at- 
tached to  plaintiff's  petition. 

"That  at  the  time  of  the  issuance  of  this  policy  on 
November  2,  1910,  one  G.  C.  Wheeler  was  the  local  re- 
cording agent  of  the  defendant,  at  Fay,  Okla.,  and  was 
also  casher  of  the  Fay  State  Bank,  in  which  bank  plaintiff 
kept  a  daily  deposit  of  cash  and  did  its  banking  business 
there,  and  that  said  G.  C.  Wheeler  had  no  other  insurance 
agency  nor  other  company. 

"The  plaintiff  at  the  tiihe  of  the  issuance  of  the  pol- 
icy on  November -2,  1910,  and  at  subsequent  times  there- 
after, requested  the  said  G.  C.  Wheeler  to  be  sure  and 
keep  up  said  insurance  and  to  issue  a  new  policy  of  like 
kind,  amount,  and  character  in  all  respects  upon  the  ex- 
piration of  said  policy  of  November  2,  1910,  which  ex- 
pired November  2,  1911,  at  noon,  and  instructed  said 
G.  C.  Wheeler,  as  cashier  of  said  bank,  to  take  from  its 
moneys  on  deposit  and  charge  it  w'th  the  premium  for 
said  insurance,  and  said  G.  C.  Wheeler,  as  agent  of  de- 
fendant company,  agreed  to  keep  up  said  insurance  in  de- 
fendant company  for  $5,500,  divided  as  to  amounts  in  the 
same  manner  as  the  policy  of  November  2,  1911,  as  men- 
tioned in  Exhibit  A,  and  to  charge  the  prem'um  to  plain- 
tiff's said  account  in  the  Fay  State  Bank,  wherein  said 
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agent,  G.  C.  Wheeler,  was  the  cashier  and  also  the  agent 
for  the  defendant  company.     ♦     ♦     ♦ 

"The  defendant's  said  agent,  G.  C.  Wheeler,  was  its 
duly  authorized  and  recording  agent  on  November  2,  1911, 
at  noon  of  said  day,  and  had  funds  of  plaintiff  under  his 
control  sufficient  to  pay  the  $148.50  premium  on  the 
$5,500  insurance  in  the  defendant's  company  upon  said 
buildings  and  the  merchandise  therein  contained,  and  had 
authority  then  to  issue  said  insurance  and  to  charge  plain- 
tiff's account  with  said  premium,  but  neglected  to  renew 
said  policy  of  November  2,  1910,  expiring  November  2, 
1911,  at  noon,  or  reissue  a  like  policy  as  he  had  orally 
agreed  to  do. 

"On  November  2,  1911,  at  9  p.  m.,  a  fire  occurred 
which  totally  destroyed  the  sa'd  building  to  the  rear  of 
the  main  building,  and  it  then  had  an  actual  cash  value 
of  $400.  The  fire  also  destroyed  the  following  goods  in 
said  addition,  which  had  the  values  as  herein  stated,  and 
a  total  value,  including  10  per  cent,  for  freight,  of  $1,- 
163.13,  and  the  defendant  had  failed  to  keep  up  the  in- 
surance hereon  as  by  its  agent,  G.  C.  Wheeler,  it  had 
agreed  to  do. 

"On  November  3,  1911,  the  attention  of  said  agent 
was  called  to  his  oral  agreement  to  keep  the  insurance  up, 
and  in  pursuance  thereon  issued  the  policy  introduced 
herein  as  Exhibit  A,  and  remitted  to  the  company  $148.50 
premium  paid  by  the  plaintiffs,  but  did  not  report  the 
facts  about  issuing  same  after  the  fire,  and  defendant's 
officials,  other  than  said  G.  C.  Wheeler,  did  not  have  knowl- 
edge thereon  until  plaint'ff's  amended  petition  was  filed." 

The  court  also  found  that  the  plaintiff  in  error  had, 
at  all  times,  denied  any  liability  under  its  policy,  and  there 
were  other  findings  of  fact;  but,  in  the  view  we  take  of 
the  case,  it  's  not  material  to  set  them  out. 

In  regard  to  the  oral  contract  to  renew,  made  with 
the  agent,  the  petition,  after  setting  out  the  facts  in  re- 
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gard  to  the  policy  of  November  2,  1910,  alleged  that  about 
two  months  thereafter,  the  plaintiff  entered  into  an  oral 
contract  with  the  defendant,  through  its  agent  residing 
at  Fay,  to  renew  the  insurance  before  the  expiration  of 
the  policy  of  November  2,  1910,  upon  the  same  terms,  and 
upon  the  same  buildings  and  fixtures,  and  merchandise, 
and  for  the  same  amount,  as  in  the  policy  of  November  2, 
1910.  The  policy,  which  is  attached  to  the  petition,  con- 
tains the  usual  provision  that  no  officer,  agent,  or  other^ 
representative  of  the  company  shall  have  power  to  waive 
any  provisions  or  conditions  of  the  policy,  except  such  as 
by  the  terms  of  the  policy  may  be  subject  to  agreement  to 
be  indorsed  thereon.  In  regard  to  renewal,  it  contains 
the  following  provision: 

"This  policy  may  by  renewal  be  continued  under  the 
orignal  stipulations,  in  consideration  of  premium  for  the 
renewed  terms,  provided,  that  any  increase  of  hazard 
must  be  made  known  to  this  company  at  the  time  of  re- 
newal or  this  policy  will  be  void." 

There  was  a  judgment  for  the  plaintiff,  and  the  de- 
fendant brings  the  case  to  this  court  by  petitipn  in  error 
and  case-made. 

Burwell,  Crockett  &  Johnson,  for  plaintiff  in  error. 

George  T.  Webster,  for  defendant  in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above).  The  question  presented  is  whether  the  agree- 
ment of  the  agent  to  renew  the  policy  of  November  2,  1910, 
made  as  alleged  in  the  petition,  ten  months  before  it  ex- 
pired, is  binding  on  the  insurance  company.  It  will  be 
noted  that  this  case  does  not  present  the  question  of  an 
oral  contract  by  the  agent  for  present  insurance,  but  only 
a  promise  that  when  the  policy  expires  he  will  renew  it. 

15—52 
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Ostrander  on  Insurance,  page  39,  states  the  rule  in  th's- 
regard  as  follows: 

"No  agreement  to  insure  at  some  future  t'me,  al- 
though definitely  stated,  will  be  enforceable.  The  con- 
tract, when  completed  by  the  distinct  assent  of  both  par- 
ties to  all  its  terms,  will  be  binding  for  a  future  insur- 
ance ;  that  is  to  say,  the  insurance  may  take  effect  at  some 
future  time,  but  the  contract  must  be  complete  in  prae- 
senti.  In  other  words,  it  must  be  a  contract  of  insurance, 
not  an  agreement  to  insure  at  some  time  in  the  future. 
In  an  agreement  as  to  future  insurance  from  the  nature 
of  the  business  and  the  circumstances  of  change  and  un- 
certainty which  affect  all  classes  of  perishable  property, 
contingencies  may  arise  that  would  make  performance  im- 
possible. A  simple  illustration  will  make  plain  this  propo- 
sition. Suppose  Brown  to  be  a  general 'agent  of  an  insur- 
ance company,  having  full  power  to  negotiate  insurance, 
and  to  bind  his  company  by  contracts  entered  into  either 
ilk  writing  or  by  parol,  and  agrees  on  the  20th  of  De- 
cember with  Smith,  the  owner  of  a  building,  that  he  will 
insure  it  on  the  1st  day  of  January  following  in  the  sum 
of  $5,000,  for  the  term  of  one  year;  the  premium  to  be 
$50  and  to  be  paid  on  the  delivery  of  the  policy.  Thus 
the  terms  are  all  agreed  upon.  The  m'nds  of  the  parties 
have  met  in  regard  to  every  essential  fact  to  the  consum- 
mation of  the  contract,  but  there  are  possible  contingen- 
cies involved  which  would  deprive  the  agreement  of  any 
legal  force.  Suppose,  for  instance,  the  building  should  be 
destroyed  by  flood,  hurricane,  or  even  fire,  on  Christmas. 
When  the  time  arrives  that  the  contract  is  to  become  op- 
erative, the  subject  of  insurance  is  no  longer  in  existence. 
There  is  nothing  to  which  the  policy  can  attach.  What, 
onder  the  circumstances,  would  be  the  situation  should  the 
agent,  in  carrying  out  his  agreement  with  Smith,  issue  a 
policy,  and  demand  the  stipulated  premium?  Could  he 
enforce  by  suit  a  demand  so  abi^urd?  Most  certainly  not 
Nor  is  it  clear  that  the  case  would  be  different  if  the  pol- 
icy had  been  written  and  delivered  at  the  time  of  the 
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agreement  (December  20th)  and  a  note  given  for  the 
premium,  payable,  say,  January  1st.  Payment  could  be 
refused  for  want  of  consideration,  the  property  having 
been  destroyed  before  the  risk  began  to  run.  We  have 
shown  in  a  preceding  section  that,  when  there  is  no  obli- 
gation to  pay  a  premium,  there  is  no  liability  to  pay  a 
loss.  But  again  the  tenure  of  Brown's  agency  is  uncer- 
tain. His  authority  to  make  contracts  may  be  terminated 
at  the  will  of  his  principal.  He  has  agreed  with  Smith  te 
execute  a  contract  of  insurance  ten  days  in  the  future; 
and  suppose,  during  the  interim,  his  power  is  withdrawn, 
and  when  the  time  arrives  for  him  to  perform  his  agree- 
ment he  is  wholly  without  authority  to  act.  Nor  would 
the  case  be  changed  in  any  of  its  essential  features  should 
the  sudden  death  of  the  agent  prevent  the  execution  of  the 
contract  of  therlst  day  of  January.  Smith,  too,  might 
voluntarily  dispose. of  the  property  by  sale,  or  it  might  be 
sold  under  legal  process,  and  the  relations  so  changed 
that  he  would  no  longer  have  an  insurable  interest.  In 
either  event,  he  could  not  be  held  liable  to  pay  the  agreed 
premium  to  the  company  which  Brown  represented.  The 
agreement  for  his  future  insurance  is  purely  a  personal 
matter  between  Brown  and  Smith,  and,  should  either  fail 
in  performance,  it  is  a  matter  in  which  the  insurance  com- 
pany has  no  concern.  Should  Brown  neglect  or  refuse 
to  carry  out  his  agreement  to  insure  the  property  when 
the  time  came  to  consummate  the  contract,  and  a  loss 
should  subsequently  occur,  he  would,  perhaps,  be  liable 
to  Smith  in  an  action  for  damages.  Of  this,  however,  we 
express  no  opinion,  as  it  is  not  a  subject  for  discussion 
properly  within  the  scope  of  this  work." 

Clement  on  Fire  Insurance,  vol.  2,  p.  499,  speaks  ai 
follows : 

"A  general  agent,  with  usual  commission,  or  written 
authority  under  the  New  York  standard  form,  has  ne 
power  to  make  a  binding  contract  when  he  issues  a  policy 
that  he  will  keep  the  same  renewed  or  in  force.  Neither 
such  commission  nor  the  pol'cy  contemplates  or  author- 
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izes  an  executory  oral  contract  to  insure  property  in  the 
future.  Such  a  promise  may  be  the  individual  contract 
of  the  agent,  but  not  of  the  company,  and  to  bind  the 
agent  personally,  there  must  be  all  the  elements  of  a  con- 
tract, such  as  acceptance  of  a  distinct  proposition." 

Shank  v.  Glens  FaUs  Ins.  Co.,  4  App.  Div.  516,  40 
N.  Y.  Supp.  14,  is  very  similar  to  the  case  at  bar.  In 
that  case,  the  evidence  was  as  follows: 

"Then  I  repeated  to  him  that  I  wanted  him  to  keep 
it  renewed,  and  he  said  that  he  would.  I  repeated  it  two  or 
three  times.  Then  when  he  got  ready  to  go  away  I  re- 
peated it  again.  He  said  he  would,  and  then  I  told  him 
I  did  not  understand  business  very  much,  and  I  always 
left  it  to  agents  to  see  to  it  for  me.  He  said,  *Yes,'  he 
would  see  to  it.  Then  I  said  to  him  that  I  did  not  want 
it  to  run  out  as  long  as  I  held  it,  because  I  talked  of  sell- 
ing it.  *  *  *  Then  I  asked  him  again,  I  said,  *Now, 
I  will  not  have  to  pay  any  attention  to  this?'  and  he  sa  d, 
'No.'  *  *  Then  I  said  to  him,  'Then  I  won't  have  to 
look  after  this  at  all?'  He  said,  *No,'  that  was  his  bus- 
ness." 

The  policy  in  that  case  contained  the  same  provisions 
above  set  out,  and  the  court  says: 

"A  contract  of  insurance  is  one  thing,  and  a  contract 
to  insure  is  quite  another.  The  former  is  executed  and 
takes  effect  immediately,  while  the  latter  is  executory.  *  *  * 
By  the  express  terms  of  the  policy  it  expired  April  12, 
1894,  and  the  provision  above  quoted  excludes  the  idea 
that  an  agent  may  orally  contract  that  a  policy  may  con- 
tinue in  force  beyond  the  period  when  by  its  terms  it  ex- 
pires. The  terms  of  the  polcy  do  not  provide  that  oral 
contracts  to  renew  the  policy  'may  be  the  subject  of  agree- 
ment,' and  such  a  promise,  had  it  been  *  *  *  indorsed, 
would  not  bind  the  company,  unless  ratified  by  it.  *  *  * 
Again,  the  promise  testified  to  is  not,  in  form  or  sub- 
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stance,  the  promise  of  the  defendant,  but  the  individual 
promise  of  Cobum." 

Without  quoting  at  length  from  them,  the  following 
cases  fully  support  the  doctrine  laid  down  by  Mr.  Ost- 
rander  that  a  parol  contract  for  insurance  must  be  in 
praesenti,  and  must  be  a  contract  of  insurance,  and  not  an 
agreement  to  make  a, contract  of  insurance  at  some  future 
time:  Taylor  v.  Phoenix  Ins.  Co.,  47  Wis.  365,  2  N.  W. 
559,  3  N.  W.  584;  Idaho  Forwarding  Co.  v.  Fireman's 
Fund  Ins.  Co.,  8  Utah,  41,  29  Pac.  826. 

Another  view  of  the  question  is  equally  fatal  to  the 
defendant  in  error.  The  policy  provides  that  no  officer  or 
agent  shall  have  the  power  to  waive  any  condition  or  pro- 
vision of  the  policy,  except  such  as  by  the  terms  of  the 
policy  may  be  the  subject  of  agreement  indorsed  thereon. 
The  contract  in  regard  to  renewal  is  that  it  may  be  made, 
provided  that  any  increase  of  hazard  must  be  made  known 
to  the  company  at  the  time  of  the  renewal,  or  the  policy 
will  be  void.  This  provision  clearly  indicates  that,  before 
a  renewal,  there  must  be  property  to  insure,  and  that  the 
hazard  has  not  increased  from  what  it  was  when  th^ 
original  policy  was  issued.  Can  it  be  seriously  argued 
that  this,  provision  in  the  contract  means  that  the  policy 
may  be  renewed  after  the  property  has  been  burned,  and 
when  there  is  nothing  to  insure?  The  authority  of  the 
agent  is  limited  by  the  policy,  and  he  can  only  waive  a 
condition  or  provision  thereon  when,  by  the  terms  of  the 
policy,  they  are  subject  to  an  agreement  to  be  indorsed 
on  the  policy,  and  there  is  no  agreement  in  regard  to 
waiving  the  conditions  on  which  the  policy  may  be  re- 
newed. The  policy  provides  that  at  its  expiration  it  may 
be  renewed,  provided  any  increase  of  hazard  is  made 
known  to  the  insurer,  but  in  this  case  the  agent  attempts 
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to  bind  the  company  to  issue  a  renewal  by  a  contract  made 
ten  months  before  the  policy  expires,  and  at  a  time  when 
it  is  impossible  for  him  to  know  whether  or  not  the  haz- 
ard will  be  increased  when  the  time  for  renewal  arrives. 
In  addition  to  this,  after  the  property  has  been  burned, 
with  the  knowledge  of  the  insured,  he  issues  a  post-dated 
policy,  and  gives  no  notice  whatever  to  his  principal  that 
the  property  was  burned  when  he  issued  the  policy,  and 
leaves  them  in  entire  ignorance  of  his  agreement  to  issue 
the  renewal,  and  of  the  fact  that  it  was  issued  after  the  loss. 

We  therefore  recommend  that  the  judgment  be  re- 
versed, and  the  case  remanded,  with  instructions  to  dis- 
miss the  action.  Guthrie  &  Western  R.  R.  Co.  v.  Rhodes, 
19  Okla.  21,  91  Pac.  1119,  21  L.  R.  A.  (N.  S.)  490. 

By  the  Court:    It  is  so  ordered. 


PALMER  V.  CULLY  et  al. 

No.  5332.    Opinl<m  Filed  November  16,  1915 

(153  Pac.  154.) 

INDIANS— Statutes— Operadon.  Act  Cong,  April  28, 1904,  c.  1S24, 
33  Stat.  573,  providing  that  "all  the  laws  of  Arkansas  heretofore 
put  in  force  in  the  Indian  Territory  are  hereby  continne<l  and 
extended  in  their  operation  so  as  to  embrace  all  persons  and  estates 
in  said  territory,  whether  Indian,  freedman,  or  otherwise/'  was 
not  intended  to  supplant  or  supersede  any  special  enactment  of 
Congress  with  regard  to  Indians,  but  the  purpose  and  effect 
thereof  were  to  alK>lish  all  general  existing  tribal  laws  of  the  Sem- 
inoles,  and  to  substitute  therefor  the  laws  in  force  and  which 
had  for  years  governed  all  persons  in  Indian  Territory,  save 
Indians  in  their  intercourse  with  one  another. 

INDIANS— Marriage  Contract— What  Law  Governs.  Upon  the 
erection  of  the  state,  members  of  the  tribes  became  citizens  of 
Oklahoma,  subject  to  the  general  state  laws  relative  to  marriage 
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ami  divorce,  since  wliicli  time  tlie  validity  of  their  marriage  con- 
tracts and  all  rights  consequent  thereon  have  been  dependent  ui)on 
such  laws. 

3.  MARRIAGE — Common-Law  Marriage— Validity.  A  common-law 
marriage  is  valid  in  this  state.  . 

4.  CONTRACTS— "Mistake  of  Law."  A  ''mistake  of  law"  happens 
when  a  party,  having  full  knowledge  of  the  facts*  comes  to  an 
erroneous  conclusion  as  to  their  legal  efftK*t.  It  is  a  mistaken 
opinion  or  inference  arising  from  an  imperfecr  or  incorrect  ex- 
ercise of  the  judgment  uptm  the  facts  a^^  they  really  are. 

5.  CANCELLATION  OF  INSTRL>IENTS— Deed— Mistake  of  Law. 

"A  mere  mistake  of  law,  not  accompanied  with  other  circum- 
stances demanding  equitable  relief,  constitutes  no  grounds  for 
rescission,  cancellation,  or  reformation  of  a  deed  to  lands  based 
upon  such  mistake*' — following  Campbell  v.  Newman,  51  Okla. 
121,  151  Pac.  602. 

(Syllabus  by  Bleakmore,  C.) 

Error  from  District  Court,  Seminole  County; 
Tom  D.  McKeown,  Judge. 

Action  by  Pheney  Palmer  against  Wallace  C.  Cully, 
administrator,  and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

John  W.  WiUmott,  for  plaintiff  in  error. 

F.  H.  Reed  and  /.  A.  Baker,  for  defendants  in  error. 

Opinion  by  BLEAKMORE,  C.  This  action  was  com- 
menced in  the  district  court  of  Seminole  county  on  Sep- 
tember 27,  1912,  by  plaintiff  in  error,  to  cancel  certain 
deeds  as  a  cloud  upon  and  to  quiet  title  to  the  land  de- 
scribed therein.  The  parties  will  be  referred  to  as  they 
appeared  below. 

The  allegations  of  the  petition  necessary  to  the  de- 
termination of  the  questions  presented  for  review  are,  in 
substance,  that  plaintiff  is  a  full-blood  Seminole  Indian, 
illiterate,  and  ignorant  of  the  law;  that  she  is  the  widow 
of  one  Kintah  Palmer,  a  Seminole  Indian,  who  died  in- 
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testate  and  without  issue,  in  March  1912,  seised  and  pos- 
sessed of  certain  lands,  an  undivided  one-half  interest  in 
and  to  which  passed  to  plaintiff  as  his  widow;  that  in 
June,  1912,  she  executed  and  delivered  to  one  Thomas 
Palmer,  the  brother  and  heir  at  law  of  her  deceased  hus- 
band, a  warranty  deed  purporting  to  convey  her  interest 
in  said  land,  and  that  thereafter  on  June  18,  1912,  said 
Thomas  Palmer  executed  and  delivered  to  defendants 
Hyde  and  Mathis  a  purported  conveyance  thereof;  that 
Thomas  Palmer  was  her  brother-in-law,  in  whom  she  re- 
posed the  utmost  faith  and  confidence;  that  at  the  time 
of  the  execution  of  said  deed  of  June  3,  1912,  he  falsely 
and  fraudulently  represented  to  her  that  she  was  not  the 
widow  of  Kintah  Palmer,  in  that  she  had  not  been  law- 
fully married  to  him,  and  therefore  did  not  take  any  in- 
terest in  said  land,  but  inasmuch  as  she  had  lived  with 
Kintah  for  many  years  as  his  wife,  offered  tc  pay  her  $50 
then  and  a  like  sum  when  she  vacated  said  land;  that  be- 
lieving, said  false  representations  to  be  true,  and  relying 
thereon,  she  was  induced  thereby  to  execute  said  deed, 
which  she  understood  and  believed  at  the  t'me  to  be  a 
mere  acknowledgment  of  the  receipt  by  her  of  said  $50 
and  his  agreement  to  pay  the  same  amount  when  she  re- 
moved from  the  land;  that  the  defendants  Hyde  and 
Mathis  had  full  knowledge  of  the  facts  and  circumstances 
under  which  said  deed  was  executed  at  the  time  of  the 
pretended  conveyance  of  the  land  to  them  by  said  Thomas 
Palmer.  Upon  the  trial,  plaintiff  amended  her  petition 
as  follows: 

"The  pla'ntiff  further  alleges  that  the  said  pretended 
deed  executed  by  herself  to  the  defendant  Thomas  Palmer 
was  obtained  and  secured  from  her  by  reason  of  a  mutual 
mistake  of  fact  as  to  her  true  relationship  with  the  de- 
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ceased  allottee,  Kintah  Palmer,  and  that,  had  it  not  been 
for  the  mutual  mistake,  the  plaintiff  would  not  have 
executed  said  deed.  That  said  mistake  of  fact  occurred 
and  was  brought  about  in  the  following  manner,  to-wit: 
That  the  defendant  Thomas  Palmer  and  Attorneys  John- 
son and  Patterson,  lawyers  appointed  by  the  government 
to  represent  the  Seminole  allottees,  informed  this  plaintiff 
that  she  was  not  the  lawful  wife  of  Kintah  Palmer,  de- 
ceased, and  caused  anjd  induced  her  to  believe  that  as  a 
matter  of  fact  she  possessed  no  interest,  title,  or  estate 
in  or  to  the  said  tract  of  land,  and  because  of  such  mis- 
take, and  because  of  the  alleged  fraudulent  and  false  rep- 
resentations of  fact  of  Thomas  Palmer,  as  hereinabove 
set  out,  this  plaintiff  was  induced  to  sign  her  name  to  the 
papers  at  the  time  and  date  mentioned." 

It  is  disclosed  by  the  evidence  that  plaintiff  had  been 
married  in  accordance  with  the  Seminole  laws  to  one 
John  Bowlegs,  but  that  she  was  separated  and  divorced 
from  him  under  the  tribal  laws.  She  was  married  to 
Kintah  Palmer  according  to  the  Seminole  custom  some 
time  in  the  spring  of  1905.  Prior  to  such  marriage 
Kintah  Palmer  had  also  been  married  under  the  tribal 
law  to  Lowina  Palmer,  and  had  lived  with  her  until  about 
a  year  before  he  so  married  plaintiff.  On  May  1,  1911, 
Lowina  Palmer  obtained  a  divorce  from  Kintah  by  de- 
cree of  the  district  court  of  Seminole  county. 

Being  interrogated  by  counsel  for  defendants  with 
reference  to  living  with  Kintah  Palmer  after  his  divorce 
from  Lowina,  plaintiff  testified  as  to  a  conversation  had 
with  one  Patterson,  an  attorney  representing  the  Seminole 
Indians  and  employed  in  the  office  of  a  special  assistant  to 
the  federal  Attorney  General,  whom  she  consulted  as  to  the 
validity  of  her  marriage  to  Kintah  Palmer  and  her  rights 
thereunder,  as  follows: 
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"Q.  Then  didn't  Mr.  Patterson  ask  you  why  you  and 
Kintah  didn't  marry  by  license  after  Kintah's  divorce,  and 
you  said  Kintah  refused  to  do  it?  A.  I  told  Mr.  Patter- 
son that  Kintah  said  that  the  Seminole  laws  were  in  op- 
eration, and  that  we  had  married  according  to  the  Semi- 
nole law,  and  that  it  was  not  necessary  to  get  another 
ceremony  performed ;  that  is  what  Kintah  told  rae,  and 
that  is  what  I  told  Mr.  Patterson." 

The  testimony  of  other  witnesses  is  that  plaintiff  was 
recognized  as  the  wife  of  Kintah  Palmer  both  before  and 
after  the  divorce  from  Lowina,  obtained  in  the  state 
court,  by  all  those  who  knew  her. 

The  laws  of  the  Seminole  Tribe  were  introduced  in 
evidence  as  follows: 

"Law  Governing  Marriages  in  the  Seminole  Tribe  of 

Indians. 

"Be  it  further  enacted  that  our  laws  shall  be  as 
follows : 

"First.  Hereafter,  if  any  man  desires  to  marry  a 
woman  in  the  Seminole  Nation,  he  shall  first  notify  the 
parents,  if  living,  or  the  nearest  relatives  of  the  woman, 
of  his  intention  of  so  marrying  her. 

"On  the  other  hand,  if  it  appears  that  they  did  not 
secure  the  consent  of  the  father  or  mother,  or  the  nearest 
relatives  of  the  woman  to  this  marriage,  and  that  the  con- 
tract has  been  between  the  man  and  the  woman  only,  it 
shall  be  the  duty  to  examine  them  carefully,  and  ascer- 
tain if  it  is  their  intention  to  live  together  as  man  and 
wife,  and  if  upon  examination  it  is  found  that  it  is  their 
intention  to  live  together  as  man  and  wife,  they  shaU  not 
b^  disturbed." 
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"Laws  of  Marriage  and  Divorce  of  the  Seminole 
Tribe  of  Indians. 

"Be  it  enacted  that  our  laws  shall  be  as  follows: 

"Article  One.  Any  persons  having  been  married  ac- 
cording to  the  laws,  and  are  living  together,  taking  care 
of  each  other  as  man  and  wife  in  their  own  house,  and 
one  should  leave  the  other  without  the  fault  of  the  other, 
shall  pay  the  party  so  left  the  sum  of  $50.00. 

"Article  Two.  But  it  shall  not  be  lawful  for  either 
party  to  allege  a  complaint  at  law  against  the  other  im- 
mediately on  separation,  and  no  action  shall  be  taken  ac- 
cording to  law  until  two  months  have  elapsed  after  sepa- 
ration. 

"Article  Three.  After  the  legal  proceedings  have 
been  had,  either  party  shall  be  entitled  to  take  their  indi- 
vidual property  or  goods  away  with  them. 

"Article  Four.  Providing,  however,  that  if  they  have 
any  property  in  common,  or  that  is,  if  they  have  ac- 
complished any  work  of  value  together,  or  their  property 
is  so  mixed  that  it  cannot  be  easily  determined  by  the  par- 
ties, then  it  shall  be  the  duty  of  the  council  to  award  to 
each  their  individual  share. 

"Article  Five.  But  in  the  event  that  if  either  party 
shall  not  complain  upon  the  separation  of  the  other,  ac- 
cording to  law,  for  a  period  of  six  months,  they  shall  be 
deemed  to  have  been  legally  divorced." 

By  Act  Cong.  May  2,  1890,  26  Stat.  81,  c.  182,  juris- 
diction in  all  civil  cases  (except  those  over  which  the 
tribal  courts  had  exclusive  jurisdiction)  was  conferred 
upon  the  United  States  Court  established  in  the  Indian 
Territory  by  Act  March  1,  1889,  c.  333,  25  Stat.  783,  the 
clerk  of  which  court  was  authorized  to  issue  marriage 
licenses  and  certificates  to  solemnize  marriages,  and  cer- 
tain general  laws  of  the  State  of  Arkansas  contained  in 
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Mansfield's  Digest  were  extended  over  and  put  in  force 
in  said  Indian  Territory,  among  which  were  chapters  52 
and  103  of  said  digest,  relating  respectively,  to  divorce 
and  marriage.    Said  act  of  Congress  also  provided  that: 

"Wherever  in  said  laws  of  Arkansas  the  courts  of 
record  of  said  state  are  mentioned  the  said  court  in  the 
Indian  Territory  shall  be  substituted  therefor."  (26  Stat. 
95,  sec.  31.) 

By  said  act  it  was  also  provided: 

"Provided,  that  all  marriages  heretofore  contracted 
under  the  laws  or  tribal  customs  of  any  Indian  nation 
now  located  in  the  Indian  Territory  are  hereby  declared 
valid,  and  the  issue  of  such  marriages  shall  be  deemed 
legitimate  and  entitled  to  all  inheritances  of  property  or 
other  rights,  the  same  as  in  the  case  of  the  issue  of  other 
forms  of  lawful  marriage;  Provided  further,  that  said 
chapter  one  hundred  and  three  of  said  Laws  of  Arkansas 
shall  not  be  construed  so  as  to  interfere  with  the  operation 
of  the  laws  governing  marriage  enacted  by  any  of  the 
civilized  tribes,  nor  to  confer  any  authority  upon  any 
officer  of  said  court  to  unite  a  citizen  of  the  United  States 
in  marriage  with  a  member  of  any  of  the  civilized  na- 
tions until  the  preliminaries  to  such  marriage  shall  have 
first  been  arranged  according  to  the  laws  of  the  nation  of 
wh  ch  said  Indian  person  is  a  member."  (26  Stat.  98, 
sec.  38.) 

By  chapter  52  of  Mansfield's  Digest,  so  extended  and 
put  in  force,  it  is  provided  that: 

"The  circuit  court  shall  have  power  to  dissolve  and 
set  aside  a  marriage  contract,  not  only  from  bed  and 
board,  but  from  the  bonds  of  matrimony.  *  *  *"  (Sec- 
tion 2556.) 

And  chapter  102  thereof  prescribes  who  are  compe- 
tent to  contract  marriages  and  solemnize  the  same,  and 
provides  for  keeping  a  record  theFeof . 
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By  Act  Cong.  June  7,  1897,  c.  3,  30  Stat.  62,  83,  it  is 
provided : 

"The  laws  of  the  United  States  and  the  State  of  Ar- 
kansas in  force  in  the  territory  shall  apply  to  all  persons 
therein  irrespective  of  race." 

And  Act  June  28,  1898,  c.  517,  30  Stat.  495,  504, 
provides  for  the  abolition  of  tribal  courts,  and  that: 

"The  laws  of  the  various  tribes  or  nations  of  Indians 
shall  not  be  enforced  at  law  or  in  equity  by  the  courts  of 
the  United  States  in  the  Indian  Territory."     (Section  26.) 

By  the  Seminole  Agreement  approved  by  Act  Cong. 
July  1,  1898,  c.  542,  30  Stat.  567,  it  was  provided : 

"The  United  States  courts  now  existing,  or  that  may 
hereafter  be  created,  in  Indian  Territory,  shall  have  ex- 
clusive jurisdiction  of  all  controversies  growing  out 
of  the  title,  ownership,  occupation,  or  use  of  real  es- 
tate owned  by  the  Seminoles,  and  to  try  all  persons 
charged  with  homicide,  embezzlement,  bribery  and  em- 
bracery hereafter  committed  in  the  Seminole  country, 
without  reference  to  race  or  citizenship  of  the  per- 
sons charged  with  such  crime;  and  any  citizen  or  officer 
of  said  nation  charged  with  any  such  crime,  if  convicted, 
shall  be  punished  as  if  he  were  a  citizen  or  officer  of  the 
United  States,  and  the  courts  of  said  nation  shall  retain 
all  the  jurisdiction  which  they  now  have,  except  as  herein 
transferred  to  the  courts  of  the  United  States.  When  this 
agreement  is  ratified  by  the  Seminole  Nation  and  the 
United  States  the  same  shall  serve  to  repeal  all  the  pro- 
visions of  the  Act  of  Congress  approved  June  seventh, 
eighteen  hundred  and  ninety-seven,  in  any  manner  affect- 
ing the  proceedings  of  the  General  Council  of  the  Semi- 
nole Nation."     (30  Stat.  569.) 

By  Act  Cong.  April  28,  1904,  c.  1824,  33  Stat.  573, 
providing  for  the  appointment  of  additional  United  States 
judges  in  the  Indian  Territory,  it  is  provided: 
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"All  the  laws  of  Arkansas  heretofore  put  in  force  in 
the  Indian  Territory  are  hereby  continued  and  extended 
in  their  operation,  so  as  to  embrace  all  persons  and  es- 
tates in  said  territory,  whether  Indian,  freedmen,  or 
otherwise.    ♦     ♦     ♦" 

A  jury  was  impaneled,  which  returned  special  find- 
ings in  response  to  questions  submitted  by  the  court  as 
follows : 

"(1)  Had  Kintah  Palmer  separated  and  divorced 
himself  from  Lowina  Palmer  according  to  the  Seminole 
laws  and  customs  prior  to  April  28,  1904?    A.  No. 

"(2)  Did  Thomas  Palmer  secure  the  execution  of  a 
deed  dated  June  3,  1912,  from  Pheney  Palmer,  upon  false 
representations  made  by  Thomas  Palmer  to  Pheney  Pal- 
mer at  the  time,  and  which  representations  were  at  the 
time  known  by  Thomas  Palmer  to  be  false,  and  made  for 
the  purpose  of  deceiving  Pheney  Palmer,  and  upon  which 
Pheney  Palmer  relied,  and  would  not  have  executed  sa!d 
deed  except  for  said  representations,  if  any;  in  other 
words,  did  Thomas  Palmer  secure  the  execution  of  the 
deed  in  question  from  Pheney  Palmer  by  false  and  fraud- 
ulent representations?    A,  No. 

"(3)  Did  the  defendants  C.  B.  Hyde  and  M.  P. 
Mathis  have  any  notice  as  to  any  false  or  fraudulent  rep- 
resentations, if  any  were  made,  by  Thomas  Palmer  to 
Pheney  Palmer  at  the  date  of  the  execution  of  the  deed? 
A.  No. 

"(4)  Are  the  defendants  C.  B.  Hyde  and  M.  P. 
Mathis  bona  fide  purchasers  of  the  land  in  controversy, 
in  good  faith,  for  a  valuable  consideration,  without  notice 
of  any  claims  of  the  plaintiff?    A.  Yes." 

The  court  adopted  the  findings  of  the  jury  and  ren- 
dered the  following  judgment: 

"That  subsequent  to  the  act  creating  additional  judges 
in  the. Indian  Territory  and  for  other  purposes,  effective 
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April  28,  1904,  the  laws  of  Arkansas  as  contained  in 
Mansfield's  Digest,  theretofore  put  in  force  in  the  Indian 
Territory  relative  to  marriage  and  divorce,  became  bind- 
ing upon  the  members  of  the  Seminole  Tribe  of  Indians. 

"The  court  concludes  as  a  matter  of  law  that,  Kintah 
Palmer  not  having  divorced  himself  from  Lowina  Palmer 
prior  to  April  28,  1904,  and,  not  having <  been  divorced  in 
the  manner  as  provided  in  Manfield's  Digest  in  force  in 
said  Indian  Territory,  Kintah  Palmer  was  not  a  person 
legally  authorized  to  enter  into  a  common-law  marriage, 
for  the  reason  he  had  a  living  wife,  and  he  was  not  di- 
vorced at  the  time  he  commenced  to  live  with  Pheney 
Palmer  or  Pheney  Bowlegs. 

"The  court  concludes  that  so  far  as  the  Indian  people, 
friends  and  relatives  of  the  deceased,  are  concerned,  he 
was  to  all  intents  and  purposes  legally  married  to  the 
plaintiff  herein.  While  in  their  crude  Indian  life  plaintiff 
was  the  wife  of  the  deceased,  and  occupied  that  position 
socially  and  morally,  and  her  position  appeals  to  the 
sympathy  of  the  court,  yet  as  to  property  rights  the  court 
is  not  unmindful  that,  while  it  might  be  a  hardship  upon 
this  plaintiff,  there  must  be  some  place  and  some  date 
upon  which  the  Indian  tribal  customs  and  laws  must  yield 
to  the  laws  of  civilization,  and,  the  succession  of  property 
being  one  of  the  sacred  rights  of  our  form  of  government, 
the  court  concludes  that  the  plaintiff  is  not  the  lawful 
wife  of  the  deceased,  and  for  that  reason  acquires  no 
interest  in  the  land  and  property  of  the  deceased  upon  his 
death,  and  judgment  is  rendered  for  the  defendants." 

Construing  section  2  of  the  act  of  April  28,  1904, 
supra,  continuing  and  extending  in  their  operation,  so  as 
to  embrace  all  persons  and  estates,  whether  Indian,  freed- 
man,  or  otherwise,  the  laws  of  Arkansas  theretofore  put 
in  force  in  the  Indian  Territory,  which  included  chapter 
155  of  Mansfield's  Digest,  relative  to  wills  and  testaments, 
this  court,  speaking  through  Mr.  Chief  Justice  Kane,  in 
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Taylor  v.  Parker,  33  Okla.  199,  126  Pac.  573  (affirmed  by 
the  federal  Supreme  Court  in  235  U.  S.  42,  35  Sup.  Ct.  22, 
59  L.  Ed.  121),  said: 

"The  effect  of  the  act  of  Congress  of  April  28,  1904 
(33  Stat.  573),  was  to  make  the  laws  of  Arkansas  there- 
tofore put  in  force  in  the  Indian  Territory,  applicable  to 
another  class  of  persons  and  estates,  to  wit,  Indians  and 
their  property,  in  so  far  as  it  was  alienable  under  the  acts 
of  Congress  then  bearing  upon  it.  The  extension  of  the 
law  of  wills  enabled  the  Indian  to  devise  all  his  alienable 
property  by  will  made  in  accordance  with  the  laws  of  the 
State  of  Arkansas,  but  did  not  operate  to  remove  any  of 
the  restrictions  theretofore  placed  upon  lands  of  Indians 
by  act  of  Congress." 

In  Washington  v.  Miller,  235  U.  S.  422,  35  Sup.  Ct. 
119,  59  L.  Ed.  295  (affirming  34  Okla.  259,  129  Pac.  58), 
the  Supreme  Court  of  the  United  States,  while  holding 
that  the  provisions  of  the  act  of  April  28,  1904,  above 
quoted,  did  not  operate  to  repeal  certain  provisions  of  the 
Supplemental  Creek  Agreement  as  to  the  descent  of  allot- 
ted tribal  lands,  said: 

"No  doubt  there  was  a  purpose  to  extend  the  opera- 
tion of  the  Arkansas  laws  in  various  ways,  but  we  think 
it  was  not  intended  that  they  should  supersede  or  displace 
special  statutory  provisions  enacted  by  Congress  with  par- 
ticular regard  for  the  Indians  whose  affairs  were  neculiar- 
ly  within  its  control.  Taylor  v.  Parker,  ante,  235  U.  S. 
42  [35  Sup.  Ct.  22,  59  L.  Ed.  1211.  See,  also.  In  re  Davis' 
Estate,  32  Okla,  209  [122  Pac.  547]." 

While  it  was  not  intended  by  said  act  to  supplant  or 
supersede  any  special  act  of  Congress  or  provisions  there- 
in, yet  the  plain  purpose  and  effect  thereof  was  to  abolish 
the  general  tribal  laws  of  the  Seminoles,  if  the  act  of 
June  28,  1898,  supra,  had  not  already  accomplished  such 
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purpose  (Heliker-Jarvis  Seminole  Co.  v.  Lincoln  et  at., 
33  Okla.  425,  126  Pac.  723),  and  to  substitute  therefor 
the  laws  of  Arkansas  theretofore  put  in  force,  and  which 
had  for  years  governed  dll  persons  in  the  Indian  Terri- 
tory, save  tribal  citizens  in  their  intercourse  with  each 
other. 

In  the  Indian  Territory,  of  which  the  Seminole  Nation 
formed  a  part,  prior  to  April  28,  1904,  a  marriage  or  di- 
vorce contracted  or  procured  by  Indian  citizens  in  accord- 
ance with  tribal  laws  or  customs  was  valid.  James  v. 
Adams,  155  Pac.  1121  (not  yet  officially  reported).  But 
subsequent  thereto  members  of  the  Five  Civilized  Tribes 
could  lawfully  contract  marriages  only  in  the  manner  rec- 
ognized by  the  general  laws  in  force  in  the  Indian  Terri- 
tory prior  to  statehood  and  by  the  laws  of  this  state 
thereafter.  Nor  after  said  date  could  there  be  any  ef- 
fectual dissolution  of  a  marriage  between  such  tribal 
citizens  by  mere  compliance  with  the  tribal  customs 
or  laws.  Existing  marriage  contracts  could  only  be  dis- 
solved by  judgment  or  decree  of  a  court  of  competent 
jurisdiction.  The  marriage  of  the  plaintiff  and  Kintah 
Palmer  in  1905  in  accordance  with  the  Seminole  laws  was 
therefore  invalid,  he  at  the  time  having  a  living,  un- 
divorced  wife,  and  being  incompetent  to  contract  the 
same;  nof*  could  she  have  become  his  lawful  wife  before 
the  dissolution  of  his  marriage  with  Lowina. 

Upon  the  erection  of  the  state,  members  of  the  Semi- 
nole Tribe  became  citizens  of  Oklahoma,  subject  to  the 
general  laws  of  the  state  relative  to  marriage  and  divorce, 
since  which  time  the  validity  of  their  marriage  contracts 
and  all  rights  consequent  or  arising  therefrom  have  been 
dependent  upon  such  laws.     It  was  the  apparent  purpose 
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of  plaintiff  and  Kintah .  Palmer  to  contract  a  lawful  mar- 
riage, to  accomplish  which  they  did  all  things  deemed 
necessary  according  to  their  understanding  of  the  require- 
ments, and  assumed  the  marriage  relation  innocently  and 
in  good  faith,  believing  that  they  had  complied  with  the 
law  in  this  respect.  They  were  recognized  as  husband  and 
wife  by  their  kinsmen,  friends,  and  acquaintances,  all  of 
whom  knew  of  their  past  domestic  relations.  They  lived 
together  in  this  manner  for  eight  years,  and  for 
nearly  a  year  after  Kintah  had  been  divorced  from  his 
former  wife,  and  until  his  death,  mutually  agreeing,  un- 
derstanding, and  believing  that  they  were  in  law  husband 
and  wife.  It  is  clear  that  their  relations  were  matri- 
monial and  never  meretricious  or  knowingly  unlawful. 

The  doctrine  that  a  common-law  marriage  is  valid  in 
this  state  was  established  in  Re  Love's  Estate,  42  Okla. 
178,  142  Pac.  305,  in  which  the  question  is  exhaustively 
and  learnedly  discussed  by  Judge  Brewer.  In  Clark  v. 
B(ii-ney,  24  Okla.  455,  103  Pac.  598,  Mr.  Justice  Williams, 
speaking  for  the  court,  said: 

"It  seems  to  be  the  rule,  where  common-law  marriages 
are  permissible,  that,  although  no  subseouent  marriage 
ceremony  is  performed,  the  parties  having  previously,  un- 
der the  forms  of  law  evidencing  the  contract  of  marriage, 
assumed  that  relation  in  good  faith  and  innocent  of  any 
willful  intention  to  commit  wrong,  believing  that  the  con- 
tract of  marriage  was  valid,  and  having  continued  that 
relation  in  good  faith  for  a  long  period  after  it  could  have 
been  legally  assumed,  the  presumption  arises  that  thereby 
they  intended  and  meant  marriage,  mutually  consenting  to 
a  contract  of  that  character.  Williams  v.  State,  44  Ala. 
24 ;  Pool  V.  People,  24  Colo.  510,  52  Pac.  1025,  65  Am.  St, 
Rep.  245;  Gordbn  v.  Gordon,  141  111.  160,  30  N.  E.  446, 
21  L.  R.  A.  387,  33  Am.  St.  Rep.  294;  Cartright  v.  Mc- 
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Cotvn,  121  111.  388,  12  N.  E.  737,  2  Am.  St.  Rep.  105; 
Harris  et  al.  v.  Harris  et  ol.,  85  Ky.  49,  2  S.  W.  549; 
Rose  V.  Rose,  67  Mich.  619,  35  N.  W.  802;  Vorhees  v. 
Vorhees  et  al.,  46  N.  J.  Eq.  411,  19  Atl.  172,  19  Am.  St. 
Rep.  404,  dissenting  opinion  by  Judge  Garrison;  iCollins 
V.  Vorhees}  47  N.  J.  Eq.  315,  20  Atl.  676,  14  L.  R.  A.  364, 
24  Am.  St.  Rep.  412;  Pettit  v.  Pettit,  105  App.  Div.  312, 
93  N.  Y.  Supp.  1001;  In  re  Reading  Fire  Ins.  Co.,  113  Pa. 
204,  6  Atl.  60,  57  Am.  Rep.  449 ;  Henry  et  al.  v.  Taylor,  16 
S.  D.  424,  93  N.  W.  641 ;  Spencer  v.  Pollock  et  al.,  83  Wis. 
215,  53  N.  W.  490,  17  L.  R.  A.  848;  WiUiams  v.  Williams, 
46  Wis.  465,  1  N.  W.  98,  32  Am.  Rep.  722 ;  Cunninghams 
V.  Cunninghams,  2  Dow.  483,  3  House  of  Lords,  483,  3 
Eng.  Rep.  (Full  Reprint)  939." 

There  was  no  fraud  or  misrepresentation  on  the  part 
of  Thomas  Palmer  inducing  the  execution  of  a  deed  by 
plaintiff  to  him.  There  was,  and  could  have  been,  no 
mistake  as  to  the  facts  in  regard  to  plaintiff's  rela- 
tion with  Kintah  Palmer,  or  as  to  his  marriage  to 
Lowina  and  its  dissolution  in  1911,  concerning  which 
she  knew  every  detail.  But  there  was  doubt  in  the 
minds  of  both  plaintiff  and  Thomas  Palmer  as  to  her  mar- 
ital status  growing  out  of  such  relations,  and  her  right 
under  the  law,  by  reason  thereof,  to  share  as  widow  in  the 
distribution  of-  the  estate.  To  set  at  rest  their  doubt  upon 
these  questions,  they  together  sought  the  advice  of  the  at- 
torneys employed  by  the  federal  government  to  represent 
the  Seminole  Indians,  and  were  informed  that  under  the 
law  plaintiff  was  never  the  wife  of  Kintah,  and  therefore 
was  not  entitled  to  share  in  his  allotment*  Relying  upon 
such  advice,  plaintiff,  as  Pheney  Bowlegs,  the  name  she 
bore  at  the  time  of  her  marriage  to  Kintah  Palmer,  ex- 
^uted  the  deed  to  Thomas  Palmer.  She  being  a  full- 
l)lood  Indian,  it  was  evidently  thought  essential  to  the 
validity  of  her  deed  that  the  same  be  approved  in  com- 
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pliance  with  the  provision  of  Act  Cong.  May  27,  1908,  c. 
199,  35  Stat.  312;  and  to  this  end  plaintiff  presented  to 
the  proper  court  her  sworn  petition  for  the  approval  there- 
of, stating  therein : 

"That  at  the  time  of  the  death  of  Kintah  Palmer  this 
petitioner  was  living  with  said  deceased,  and  does  not 
claim  to  have  been  his  legal  wife,  and  does  not  claim  any 
interest  in  his  estate;  but  one  of  the  heirs  of  said  de- 
ceased has  this  day  bargained  with  the  petitioner  for  a 
deed  upon  said  lands  and  premises,  in  order  that  there 
may  never  be  any  question  of  this  petitioner  making  any 
claim  to  any  part  of  said  estate,  and  this  petitioner  has, 
in  consideration  of  the  sum  of  $100,  this  day  made,  ex- 
ecuted, and  delivered  to  Thomas  Palmer,  one  of  the  heirs 
of  Kintah  Palmer,  deceased,  her  deed,  conveying  to  him  all 
her  interest  in  said  lands." 

The  deed  was  thereupon  approved  by  the  court,  the 
order  of  approval,  which  was  recorded  with  the  deed  in 
the  office  of  the  register  of  deeds,  containing  a  recital  of 
the  statements  made  in  the  petition  above  set  forth.  In 
Hurd  V.  Hall,  12  Wis.  125,  it  is  said : 

"A  mistake  of  law  happens,  when  a  party,  having 
full  knowledge  of  the  facts,  comes  to  an  erroneous  con- 
clusion as  to  their  legal  effect.  It  is  a  mistaken  opinion 
or  inference,  arising  from  an  imperfect  or  incorrect  ex- 
ercise of  the  judgment,  upon  facts  as  they  really  are;  and, 
like  a  correct  opinion,  which  is  law,  necessarily  pre-sup- 
poses  that  the  person  forming  it  is  in  full  possession  of 
them." 

There  being  no  undue  influence,  misrepresentation,  or 
fraud;  and  no  mistake  of  fact  inducing  or  in  any  way  con- 
nected with  the  execution  or  delivery  of  the  deed  of  June 
3,  1912,  by  plaintiff  to  Thomas  Palmer,  but  merely  a  mis- 
taken view  of  the  law  as  to  plaintiff's  rights  under  her 
known  status,  it  is  clear  that  under  the  settled  doctrine  in 
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this  jurisdiction  she  is  not  entitled  to  the  relief  she  seeks, 
for  the  reason  that  such  mistake  of  law  does  not  constitute 
grounds  for  rescission  or  the  cancellation  of  said  deed. 
CampbeU  v.  Newman,  51  Okla.  121,  151  Pac.  602. 

It  follows  that  the  judgment  of  the  trial  court  should 
be  affirmed. 

By  the  Court:    It  is  so  ordered. 


SPRINGFIELD  FIRE  &  MARINE  INS.  CO.  v.  HALSEY. 

■ 

No.  5367.     Opinion  Filed  November  16.  1915. 
(153  I*ac.  145.) 

1.  .      INSURANCE— Fire  PoUcj— Book  Warranty   Clause— Sufficiency 

of  Compliance.  The  "book  warranty"  clause  of  the  standard 
form  of  fire  in.^nraiice  policy  in  use  in  Oklahoma  is  complied  with 
by  the  assured  if  the  set  of  books  kept  by  him  are  suliicient  to 
enable  a  man  of  ordinary  intellij^ence  to  ascertain  from  them  with 
reasonable  eeitainty  the  amount  and  value  of  the  j?oods  destroyed. 

2.  INSURANCE— Fire  Policy— Binding  Effect— Acts  and  Knowledge 
of  Agent — Waiver  of  Provision.  When  a  local  agent  of  a  fire 
insurance  company,  who  has  the  power  to  accept  a  risk  and 
deliver  the  policy  of  insurance,  at  and  prior  to  the  time  of  delivery 
of  the  policy  is  advised  and  has  full  knowledge  of  the  fact  that  a 
l>ortion  of  the  pmperty  Insured  is  incumbered  l)y  a  chattel  mort- 
gage, and  with  that  knowledge  accepts  the  premium  and  delivers 
the  policy,  such  ix>liey  is  binding  ui>on  the  company  notwithstand- 
ing it  con ta his  a  provision  that  none  of  the  company's  office* rs  or 
agents  can  waive  any  of  Its  provisions,  except  in  writing  indorsed 
on  the  policy. 

(Syllabus  by  Galbraith,  C.) 

Error  from  District  Court,  Grady  County; 
Frank  M.  Bailey,  Judge. 

Action  by  Walter  Halsey  against  the  Springfield  Fire 
&  Marine  Insurance  Company.  Jud^ent  for  plaintiff,  and 
defendant  brings  error.     Affirmed. 
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Burwell,  Crockett  &  Johnson,  for  plaintiff  in  error. 

F.  E.  Riddle  and  Harry  Hammerly,  for  defendant  in 
ei  ror. 

Opinion  by  GALBRAITH,  C.  After  this  cause  was 
reversed  on  a  former  appeal  to  this  court  (see  34  Okla. 
383,  126  Pac.  237)  the  defendant  in  error  filed  an  amend- 
ed petition  alleging,  in  brief,  that  on  August  14,  1909,  he 
was  the  owner  of  a  certain  stock  of  groceries,  notions, 
fixtures,  etc.,  of  the  reasonable  value  of  $2,250,  situated  in 
a  building  on  lot  12,  block  187,  in  the  city  of  Chickasha, 
Okla.;  that  on  that  date  the  plaintiff  in  error,  through  its 
local  agent,  in  consideration  of  the  stipulated  premium, 
issued  to  him  its  pglicy  of  insurance  on  said  property,  in- 
suring the  same  against  loss  or  damage  by  fire  in  the 
sum  of  $1,200  for  a  period  of  one  year  from  that  date; 
that  the  fixtures  so  insured  included  a  certain  set  of 
scales  which  had  been  purchased  on  condition,  the  title 
thereto  remaining  in  the  vendor  until  the  purchase  price 
had  been  paid ;  that  the  agent  of  the  plaintiff  in  error,  who 
issued  said  policy,  had  knowledge  of  such  purchase  and 
the  condition  of  the  title  to  said  property,  also  of  the 
method  and  manner  in  which  the  assured  kept  his  books 
and  conducted  his  business ;  that  on  August  21,  1909,  with- 
out fault  of  defendant  in  error  the  said  stock  and  fix- 
tures were  totally  destroyed  by  fire,  whereby  the  plaintiff 
in  error  became  indebted  to  him  in  the  amount  of  the 
policy;  that  he  had  substantially  complied  with  all  the 
conditions  required  of  him  under  the  terms  of  said  policy, 
except  that  as  to  the  title  of  the  scales;  and  that  the 
provision  of  the  policy  against  incumbrances  against  the 
same  had  been  waived  by  the  agent  of  the  company.  After 
a  motion  to  strike  had  been  denied,  and  a  demurrer  over- 
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ruled,  the  plaintiff  in  error  filed  an  answer  consisting  of 
a  general  denial,  and  the  affirmative  defense  of  breach  of 
the  book  warranty  clause  in  the  policy,  and  a  breach  of 
the  terms  of  the  policy  prohibiting  incumbrances.  To  the 
answer  a  reply  was  filed  denying  the  new  matter,  and  al- 
leging that  an  inventory  of  the  stock  had  been  taken  by 
the  insured  less  than  30  days  prior  to  the  issuance  of  the 
policy,  that  under  the  terms  and  conditions  of  the  policy 
he  was  not  required  to  make  another  inventory  until 
after  the  expiration  of  11  months  after  its  issuance  and 
delivery,  and  that  he  was  not  required  to  keep  a  set  of 
books  until  after  the  expiration  of  the  said  11  months, 
and  that  at  all  times  when  the  store  was  not  open  for 
business  he  kept  his  books,  papers,  and  records  in  a  safe 
place,  and  not  within  the  building,  and  that  no  part  of 
the  books,  papers,  and  records  were  burned. 

A  jury  was  waived,  and  the  cause  was  submitted  to 
the  court  for  trial  on  the  issues  raised  by  the  pleadings. 
The  court  found  for  the  plaintiff,  and  the  judgment  and 
finding,  in  part,  is  as  follows : 

"The  court  further  finds  from  the  evidence  that  the 
amount  of  insurance  upon  the  fixtures  owned  by  the  plain- 
tiff at  the  time  of  the  fire  was  the  sum  of  $200.  And  the 
court  further  finds  from  the  evidence  that  the  gross  value 
of  said  fixtures  at  the  date  of  the  fire  was  $258.90,  and 
that  plaintiff  is  entitled  to  recover  three-fourths  of  said 
value  or  the  sum  of  $194.16.  The  court  further  finds 
that  the  property  covered  by  insurance  policy  sued  on  was 
totally  destroyed  by  fire  on  August  21,  1909.  The  court 
further  finds  from  the  evidence  introduced  herein,  includ- 
ing the  books,  invoices,  and  records  of  the  business  kept 
by  said  plaintiff  and  from  the  testimony  of  the  plaintiff 
and  the  insurance  adjuster,  that  the  true  status  of  said 
business  could  be  reasonably  ascertained  at  the  date  of 
the  fire,  and  that  the  plaintiff  had  substantially  complied 


Digitized  byLjOOQlC 


472  SUPREME  COURT  OF  OKLAHOMA. 

Springfleld  Fire  &  Marine  Ins.  Co.  v.  Halsey. 

with  the  provision  known  as  the  *iron  safe  clause'  in  ref- 
erence to  keeping  a  set  of  books  and  the  record  of  his 
business,  and  that  the  actual  cash  value  of  said  stock  of 
merchandise,  exclusive  of  fixtures  on  the  date  of  said  fire, 
as  shown  from  the  invoice,  book,  inventory,  and  record 
kept  of  said  business  fronf  the  testimony  of  the  plaintiff, 
and  other  witnesses,  other  than  that  which  has  heretofore 
been  stricken  out,  was  the  sum  of  $1,826.18. 

"The  court  further  finds  that  said  plaintiff  held  other 
insurance  upon  said  stock  of  merchandise,  exclusive  of 
the  fixtures,  in  the  sum  of  $400. 

"The  court  further  finds  that  the  three-fourths  cash 
value  of  the  stock  of  merchandise  and  goods  at  the  date 
of  the  fire,  exclusive  of  fixtures,  was  $1,339.72,  and  that 
the  amount  of  which  the  $400  policy  of  insurance  upon 
said  stock  would  bear  to  the  three-fourths  value  of  said 
stock  of  merchandise  and  goods  would  be' $391.52,  and  that 
the  amount  of  the  policy  sued  on  hereon  upon  the  stock 
of  merchandise  exclusive  of  fixtures,  to  wit,  $1,000,  would 
bear  to  the  three-fourth  value  of  s^id  stock,  would  be 
$978.30.  And  the  court  finds  that  the  plaintiff  is  entitled 
to  recover  herein  upon  the  policy  sued  on  herein  in  the 
sum  of  $978.38,  upon  the  stock  of  merchandise  and  goods, 
exclusive  of  the  fixtures,  the  sum  of  $194.16,  upon  the 
fixtures,  making  a  total  amount  which  the  plaintiff  is  en- 
titled to  recover  herein  the  sum  of  $1,172.46." 

Judgment  was  rendered  for  said  sum,  with  interest 
from  October  21,  1909,  in  favor  of  the  defendant  in  error 
and  against  the  plaintiff  in  error.  To  review  that  judg- 
ment, the  appeal  has  been  duly  perfected  to  this  court. 
The  principal  assignment  of  error  relied  upon  is: 

"That  the  finding  and  judgment  of  the  court  are  not 
sustained  by  sufficient  evidence,  and  are  contrary  to  law." 

The  **book  warranty"  clause  in  the  policy,  and  which 
it  is  contended  was  breached  by  the  assured,  and  on  ac- 
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count  of  which  he  cannot  recover,  reads,  in  part,  as  fol- 
lows : 

"(2)  The  assured  will  keep  a  set  of  books  which 
shall  clearly  and  plainly  present  a  complete  record  of  the 
business  transacted,  including  all  purchases,  sales,  and 
shipments  of  such  stock,  both  for  cash  and  credit,  from* 
the  date  of  the  inventory  provided  for  in  the  first  section 
of  this  clause,  and  during  the  continuance  of  this  policy." 

Assuming  that  this  clause  required  the  assured  to 
'Tceep  a  set  of  books,"  etc.,  showing  the  business  trans- 
acted between  the  date  of  the  last  inventory  taken  of  the 
stock  and  the  fire,  then  the  question  arises:  Did  the  as- 
sured do  this;  that  is,  was  the  set  of  books  kept  by  him 
"the  complete  record  of  the  business  transacted,"  etc., 
required  by  this  clause?  The  record  shows  that  the  as- 
sured conducted  a  community  or  suburban  grocery  store; 
that  he  sold  principally  for  cash;  that  an  itemized  in- 
ventory of  his  stock  had  been  taken  on  July  26,  1909; 
that  the  policy  in  suit  was  issued  on  August  14,  1909,  and 
the  fire  occurred  on  the  night  of  August  21,  1909;  that 
he  kept  no  cashbook;  that  when  sales  were  made  for  cash 
he  deposited  the  cash  in  the  dra^yer ;  that  when  a  sale  was 
made  on  a  weekly  credit  he  made  a  duplicate  slip,  the 
original  being  delivered  to  the  purchaser,  and  the  dupli- 
cate deposited  in  the  drawer;  that  when  this  slip  was  paid 
it  was  so  marked  and  passed  to  the  purchaser,  and  the 
cash  deposited  in  the  cash  drawer;  that  he  kept  a  ledger, 
where  monthly  credit  accounts  were  entered;  that  when 
as  much  as  $15  or  $20  accumulated  in  the  cash  drawer  he 
deposited  the  same  in  the  bank;  that  his  set  of  books  con- 
sisted of  these  duplicate  sales  slips,  the  ledger,  the  bank 
passbook,  and  the  original  and  duplicate  invoices  from  the 
wholesale   houses   for  goods   purchased.     The   testimony 
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further  shows  that  no  record  was  kept  of  groceries  taken 
for  family  consumption,  and  that  for  the  purchase  of 
bread  and  pop  cash  was  taken  from  the  drawer,  and  no 
record  made  of  same,  and  that  the  cash  received  from  the 
sale  of  these  articles  was  placed  in  the  drawer  the  same 
as  from  all  other  sales. 

The  law  does  not  require  a  strict  compliance  with  the 
terms  of  the  "book  warranty"  clause.  It  was  said  in  Scot^ 
tish  Union  &  National  Ins.  Co.  v.  Moore  Mill  &  Gm  Co., 
43  Okla.  370,  378,  143  Pac.  12: 

"It  is  a  general  rule  that  a  substantial  compliance  with 
this  warranty  is  sufficient.  German  Amer.  Insur.  Co.  v. 
Fuller,  26  Okla.  722,  110  Pac.  763;  Shawnee  Fire  Insur. 
Co.  V.  Thompson,  30  Okla.  466,  119  Pac.  985 ;  Hom^  In- 
sur. Co.  V.  Ballard,  32  Okla.  723,  124  Pac.  316.  Also,  as 
stated  in  2  Cooley's  Briefs  on  Life  Insurance,  p.  1825,  it  is 
a  general  principle  that  the  purpose  of  the  clause  is  ac- 
complished when  the  insured  produces  data  from  which 
the  amount  and  value  of  goods  in  stock  at  the  time  of  the 
fire  can  be  reasonably  ascertained.  The  same  authority 
states,  at  page  1822,  that  the  requirements  of  the  war- 
ranty are  met  when  the  insured  'shall  keep  such  books  in 
such  a  manner  as  that  they  shall  constitute  a  record  of 
business  transactions  which  a  person  of  ordinary  intelli- 
gence accustomed  to  accounts  can  understand.'  See,  also, 
Malin  v.  Merc,  etc.,  Ins.  Co.,  105  Mo.  App.  625,  80  S.  W. 
56." 

Under  the  above  rule,  and  it  is  supported  by  abundant 
authority,  the  "book  warranty"  clause  in  the  policy  is  com- 
plied with  by  the  assured  if  he  keeps  such  a  set  of  books 
that  a  man  of  ordinary  intelligence  can  from  them  reason- 
ably ascertain  the  amount  and  value  of  the  stock  of  goods 
at  the  time  of  the  fire. 
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The  trial  court  found  from  the  books  kept  and  the 
testimony  the  exact  amount  and  value  of  the  goods  de- 
stroyed. While  the  evidence  furnished  by  the  books  and 
the  testimony  of  the  witnesses  possibly  was  not  as  clear  and 
exact  as  might  be  desired,  the  time  covered  by  the  trans- 
action was  so  short  between  the  date  of  the  inventory, 
July  26th,  and  the  fire,  August  21st,  and  the  business 
transacted  being  modest,  and  not  large  in  volume,  we  can- 
not say  that  the  evidence  was  not  sufficient  to  justify  the 
finding  of  the  trial  court  that  the  assured  had  substantially 
complied  with  the  "book  warranty"  clause  in  the  policy. 

As  to  the  remaining  contention  that  the  judgment  ap- 
pealed from  cannot  be  sustained  because  of  a  breach  of 
the  clause  in  the  policy  against  incumbrances  or  chattel 
mortgages,  inasmuch  as  a  part  of  the  fixtures  insured, 
namely,  the  scales,  were  held  under  a  conditional  sale  con- 
tract or  chattel  mortgage,  it  is  only  necessary  to  say  that 
this  contention  is  not  well  taken  for  the  following  reasons, 
namely:  The  evidence  discloses  that  the  local  agents  of 
the  plaintiff  in  error  at  Chickasha  had  authority  to  collect 
premiums,  to  countersign  and  deliver  policies,  and  that  be- 
fore the  issuance  and  delivery  of  the  policy  in  suit  the 
local  agents  were  fully  advised  as  to  the  exact  status  of 
the  title  to  the  property  insured,  including  the  scales,  and 
that,  with  full  knowledge  of  all  the  facts,  the  agents  collected 
the  premium,  and  countersigned  and  delivered  the  policy. 
These  acts  on  the  part  of  the  agents  constitute  a  waiver 
on  the  part  of  the  company  of  the  clause  against  in- 
cumbrances or  chattel  mortgages,  and  operate  as  an  estop- 
pel against  the  company  setting  up  this  ground  as  a  de- 
fense to  this  action.  Insurance  Company  of  North 
America  v.  Little,  34  Okla.  449,  125  Pac.  1098;  Western 
National  Insurance  Company  v.  Marsh,  34  Okla.  414,  125 
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Pac.   1094;  and  also  Germarda    Fire    Insurance    Co.    v, 
Berringer,  43  Okla.  276, 142  Pac.  1026. 

We  therefore  conclude  that  the  exceptions  should  be 
overruled,  and  the  judgrment  appealed  from  affirmed. 

By  the  Court:  It  is  so  ordered. 


CHANOSKY  et  al.  V.  STATE  et  al. 

No.  5465.     Opinion  tMJenl  November  10,  1}>15. 
(J53  Pac.  131.) 

1.  APPEAL  AND  ERROR^Presentation  for  Review— Motion  for  New 
Trial.  Where  no  motion  for  a  new  trial  lias  been  actually  file<l. 
a  recital  in  the  record  that.  *'Motion  for  new  trial  on  behalf  of 
said  alM)ve  intervenors  is  considered  filed,  heard,  and  oveiTUletl. 
to  which  said  intervenors  and  each  of  them  exci^pt.  an<l  'Cxcei)- 
tions  are  allowed,"  is  of  no  avail,  since  this  court  dcK»s  not  know 
what  the  moti(;n  *'c<nisidere<l  file*!**  would  have  contained  if  it 
had  bet»n  filed,  or  whether  the  court  would  have  erre<l  in  ove  - 
ruliui?  it. 

2.  SAME — Suificiency  of  Search  Warrant.  Where  a  se:n*?h  warniut 
is  the  basis  of  an  action,  and  its  siiflicicncy  has  been  challeujie<I 
l)y  a  motion  to  tjuash.  the  que<ion  of  its  sufiiciency  niav  be  c<>n 
sidere<l  without  a  motion  fo:  a  new  trial,  where  the  r?cnrd  is 
certified  as  a  transcript,  because  it  is  a  imrt  of  the  i*e(H)nl 
proper.  But  errors  miMirrinj:  at  the  tiial  cannot  be  reviewe<l  iu 
the  absence  t)f  a  mottion  for  a  new  trial. 

3.  SEARCHES  AND  SEIZURES— Search  Warrant— Validity— Ripht 
to  Question.  The  rijrht  to  question  the  validity  <»f  a  search  wa:- 
I'ant.  under  which  certain  promises  have  been  s*»arche<l  is  per- 
sonal to  the  (K'cupant  of  the  premises.  The  law  proter^s  hini 
against  unreasonable  search  and  seizure,  and  if  he  d(K*s  not  ct»m- 
plain,  another  cann<»t  be  heard  to  complain  for  him. 

(Syllabus  l>y  Brett.  (\ ) 

Error  from  County  Court,  Comanche  County; 
H.  M.  Whcdin,  Judge. 
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Action  by  the  State  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  and  others.  Judgment  for 
plaintiff,  and  certain  defendants  bring  error.    Affirmed. 

Giddings  &  Dortch,  for  plaintiffs  in  error. 

S.  P,  Freeling,  At£y.  Gen.,  -R.  McMittan,  Asst.  Atty. 
Gen.,  and  T.  B.  Orr,  for  defendants  in  error. 

Opinion  by  BRETT,  C.  This  cause  comes  up,  first, 
on  motion  of  the  defendants  in  error  to  dismiss  the  ap- 
peal on  the  ground  that  no  motion  for  a  new  trial  was 
ever  filed.  The  case  is  brought  to  this  court  by  petition 
in  error  and  case-made.  And  no  motion  for  new  trial 
appears  in  the  record.  But  the  record  is  properly  certi- 
fied as  a  transcript. 

The  plaintiffs  in  error,  however,  seem  to  rely  on  the 
recital  in  the  judgment  to  the  effect  that: 

"Motion  for  new  trial  on  behalf  of  each  of  said  above 
interveners  is  considered  filed,  heard,  and  overruled,  to 
which  said  interveners,  and  each  of  them,  except,  and  ex- 
ceptions are  allowed." 

But  what  the  motion  "considered  filed"  would  have 
contained  if  it  had  been  filed,  and  whether  the  court  would 
have  erred  in  overruling  it,  we  are  unable  to  guess.  And 
under  the  well-settled  policy  of  this  court  no  error  occur- 
ring at  the  trial,  in  the  absence  of  a  motion  for  a  new 
trial,  can  be  reviewed.  But  the  basis  of  this  action  was  a 
search  warrant  which  was  challenged,  by  the  Chicago, 
Rock  Island  &  Pacfic  Railway  Company,  by  a  motion  to 
quash.  And  the  question  of  the  sufficiency  of  this  search 
warrant  may  be  examined  without  a  motion  for  new  trial. 
It  being  the  basfs  of  the  action,  it  is  a  part  of  the  record 
proper,  and  occupies  a  position  very  similar  to  the  petition 
in  an  action,  the  sufficiency  of  which  has  been  challenged 
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by  demurrer.  And  that  part  of  the  petition  in  error  that 
assigns  as  error  the  overruling  of  the  motion  to  quash 
the  search  warrant  will  receive  attention,  since  the  record 
is  properly  certified  as  a  transcript;  but  the  other  ques- 
tions raised  in  the  petition  in  error  will  not  be  consid- 
ered, as  they  refer  to  matters  occurring  jit  the  trial  and, 
in  the  absence  of  a  motion  for  a  new  trial,  cannot  be  re- 
viewed. 

The  plaintiffs  in  error  insist  that  the  search  warrant 
is  void  upon  its  face,  because  it  does  not  comply  with  the 
provisions  of  article  7,  sec.  19,  of  the  Constitution,  which' 
requires  that  the  style  of  all  writs  and  process  shall  be, 
"The  State  of  Oklahoma."  The  search  warrant  under 
Consideration  is  as  follows: 

"In  the  County  Court  of  Comanche  County,  Oklahoma- 
"Search  Warrant. 

"To  the  Sheriff  of  Comanche  County,  Oklahoma: 
It  being  made  to  appear  to  me  by  the  affidavit  of  W.  E. 
Nix  that  there  is  probable  cause  for  believing  that  liquors 
are  being  kept  by  the  Rock  Island  Railroad  Company  in 
its  freight  depot  in  the  city  of  Lawton,  Oklahoma,  in  said 
county  and  state,  in  violation  of  the  Webb  Law  and  of 
the  prohibitory  laws  of  the  State  of  Oklahoma,  you  are 
hereby  commanded  to  immediately,  in  the  daytime  or 
nighttime,  search  the  above-described  premises  and  seize 
all  such  liquors  as  are  there  found,  together  with  the  ves- 
sels in  which  they  are  contained,  and  then  safely  keep 
them  subject  to  the  further  order  of  this  court  and  make 
immediate  return  on  said  warrant. 

"H.  N.  Whalin,  County  Judge  [Seal.]"^ 

But  it  will  be  observed,  on  reading  the  search  war- 
rant, that  it  commands  the  sheriff  of  Comanche  county 
to  search  the  premises  of  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  to  wit,  its  freight  depot  in  the 
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city  of  Lawton,  and  not  the  premises  of  eithei*  of  the 
plaintiffs  in  error.  And  this  was  done  as  the  sheriff's 
return  shows;  and  property  seized  that  the  plaintiffs  in 
error,  by  plea  of  intervention,  claimed  belonged  to  them. 
They  had  no  interest  whatever  in  preventing  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company's  premises  from 
beftng  searched;  and  whether  or  not  the  sheriff  had  a 
right  to  enter  these  premises  and  search  them,  or  whether 
he  did  so  unlawfully,  was  purely  a  question  personal  to 
the  Chicago,  Rock  Island  &  Pacific .  Railway  Company. 
And  the  only  interest  the  plaintiffs  in  error  had  in  the 
matter  was  to  recover  any  property  rightfully  belonging 
to  them,  if  such  had  been  seized.  The  neighbor  of  a  man 
wrhose  house  has  been  searched  has  no  right  to  complain 
that  the  search  was  under  a  void  process;  that  is  a  ques- 
tion purely  personal  to  the  party  whose  house  was 
searched,  and  which  he  can  raise  and  insist  upon,  but 
which  his  neighbors  and  strangers  cannot  raise  for  him. 
If  a  neighbor  had  property,  which  rightfully  belonged  to 
him,  seized  in  such  search,  he  could  set  up  his  claim  to 
the  property,  and  would  be  entitled  to  recover  it,  regard- 
less of  the  question  whether  the  process  is  valid  or  void. 
And  since  his  rights  would  be  the  same  under  either,  he 
ivould  have  no  interest  in  the  character  of  the  process, 
and  could  not  be  heard  upon  that  question.  As  con- 
cisely stated  in  Tyler  v.  Judges  of  the  Court  of  Registra- 
tion, 179  U.  S.  .405,  21  Sup.  Ct.  206,  45  L.  Ed.  252: 

"No  one  can  be  a  party  to  an  action  if  he  has  no  in- 
terest in  it.  A  plaintiff  cannot  properly  sue  for  wrongs 
that  do  not  affect  him." 

And  in  Collins  v.  State  of  Texas,  223  U,  S.  288,  32 
Sup.  Ct.  286,  56  L.  Ed.  439: 
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"Where  the  party  attacking  the  constitutionality  of 
a  statute  has  not  suffered,  the  court  will  not  speculate 
whether  others  may  suffer." 

And  since  the  premises  of  the  plaintiffs  in  error  were 
not  invaded  under  this  process,  they  are  not  interested 
in  the  character  of  the  process  under  which  the  premises 
of  the  Chicago,  Rock  Island  &  Pacific  Railway  Company 
was  searched ;  and  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company  is  not  here  complaining.  If  it  were,  a  very 
different  question  would  be  presented.  For  it  is  against  the 
invasion  of  the  individuars  indefeasible  right  of  personal 
security  that  the  law  has  erected  its  safeguards.  And  the 
law  protects  him  against  all  unlawful  search  and  seizure, 
even  though  done  under  the  guise  of  law.  But  if  he  does  not 
complain,  another  cannot  be  heard  to  complain  for  him. 
The  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
though  thoroughly  competent,  and  abundantly  able  to 
take  care  of  itself,  and  to  seek  redress  for  all  wrongs 
committed  against  it,  has  not  joined  in  this  appeal,  and 
seeks  no  relief.  We  will  therefore  not  disturb  its  satis- 
fied repose  by  interfering  with  a  ruling  upon  its  motion, 
affecting  its  own  personal  rights,  with  which  it  is  satis- 
fied. 

We  therefore  recommend  that  the  judgment  be  af- 
firmed. 

By  the  Court :    It  is  so  ordered. 
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CITY  OF  CHECOTAH  v.  CHAPMAN  VALVE  CO. 

No.  D-ITG.     C>i million  Filed  November  16,  1915. 

(153  Pac.  133.) 

1.  APPEAL  AND  ERROR— Verdict—Evidence.  Where  the  evidence 
rea.*^nably  tends  ito  support  the  verdict  of  the  jury  and  the  judg- 
ment based  thereon,  the  same  will  not  l>e  disturbed  on  api)eal. 

Z.  EVIDENCE— Best  and  Seeonaary- Written  Contract.  Oral  tes- 
timony may  be  introducwl  to  show  the  terms  and  provisions  of  a 
written  contrac't,  when  Ih(*  proi)er  foundation  is  laid  by  show^ing: 
tliat  the  written  eontrat-t  has  l^een  lost  and  cannot  be  produced. 

(S^vllabus  by  Dudley,  C) 

Error  from  County  Court,  Mcintosh  County; 
J.  G.  Schofield,  Special  Judge. 

Action  by  the  Chapman  Valve  Company  against  the 
City  of  Checotah.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed.  • 

John  F.  Vaughan,  for  plaintiff  in  error. 

Charles  R.  Freeman,  for  defendant  in  error. 

Opinion  by  DUDLEY,  C.  This  is  an  action  by  the  de- 
fendant in  error,  plaintiff  below,  against  the  plaintiff  in 
error,  defendant  below,  upon  an  account  for  goods,  wares, 
aryi  merchandise  claimed  to  have  been  sold  and  delivered 
by  it  to  the  defendant,  at  its  special  instance  and  request, 
during  the  month  of  July,  1908.  We  shall  refer  to  the 
parties  as  they  were  in  the  trial. court.  The  issues  were 
joined,  and  the  case  tried  to  the  court  and  jury,  resulting 
in  a  judgment  in  favor  of  the  plaintiff  for  the  full  amount 
sued  for,  from  wh:*ch  the  defendant  has  appealed. 

The  defendant  insists  that  the  evidence  does  not  rea- 
sonably tend  to  sustain  the  verdict  of  the  jury  and  the 


Digitized  byLjOOQlC 


482  SUPREME  COURT  OF  OKLAHOMA. 

City  of  Cheeotah  v.  Chapman  Valve  Co. 

judgment  based  thereon.  There  is  no  merit  in  this  con- 
tention. The  evidence  reasonably  tends  to  show  that 
some  time  prior  to  February  29,  1908,  the  defendant  en- 
tered into  a  written  contract  with  the  O'Neil  Engineer- 
ing Company  for  the  purpose  of  extending  its  waterworks 
Following  this  the  work  was  begun,  under  the  direction 
and  supervision  of  said  engineering  company,  and  on 
February  29,  1908,  it  ordered,  as  agent  for  the  defendant, 
from  the  plaintiff,  ten  hydrants,  at  a  cost  of  $27  each. 
These  hydrants  were  shipped,  delivered  to,  and  received 
by  the  defendant,  and  used  in  the  extension  of  its  water- 
works. Following  this  the  plaintiff  presented  to  the  de- 
fendant a  proper  claim  for  said  hydrants,  but  the  defend- 
ant refused  to  approve,  allow,  and  pay  the  same.  The 
original  contract  between  the  defendant  and  the  engineer- 
ing company  was  lost,  and,  after  showing  this  fact,  the 
plaintiff  introduced  evidence  reasonably  tending  to  show 
that  under  the  terms  of  said  contract  the  engineering 
company  was  specifically  authorized  to  order  material  for 
the  defendant  to  be  used  by  it  in  the  extension  of  its 
waterworks.  Aside  from  this  fact,  there  is  evidence 
reasonably  tending  to  show  that  the  engineering  company 
was  specifically  authorized  by  the  defendant  to  purchase 
these  hydrants.  We  therefore  conclude  that  the  evidence 
reasonably  tends  to  support  the  verdict  of  the  jury  add 
the  judgment  based  thereon,  and  the  same  should  not  be 
disturbed.  Texas  Co.  v.  CoUins,  42  Okla.  374,  141  Pac. 
788;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Newhum,  39  Okla. 
704,  136  Pac.  174 ;  Chicago,  R.  I.  &  P.  Ry.  Co',  v.  BrazzeU, 
40  Okla.  460,  138  Pac.  794;  Rice  v.  WooUry,  38  Okla.  199, 
132  Pac.  817. 

It  is  next  contended  by  the  defendant;  that  the  trial 
court  erred  in  permitting  the  plaintiff  to  introduce  oral 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— VOL.  LII.  48S 

(>T>!n1nn  of  th^  (Vmrf. 

testimony  as  to  the  terms  and  provisions  of  the  writtem 
contract  between  the  city  and  the  engineering  compaiv 
as  to  its  authority  to  buy  material  to  be  used  in  the  ex- 
tension of  the  waterworks.  There  is  likewise  no  merit  im 
this  contention,  because  the  plaintiff  laid  the  foundatioH 
for  the  introduction  of  oral  testimony  by  showing  that 
the  written  contract  was  lost  and  could  not  be  produced. 
The  trial  court  did  not  err  in  permitting  such  oral  testi- 
mony to  be  introduced.  Rechis  v.  Mattison,  80  Okla.  72flL 
121  Pac.  253. 

The  defendant  also  complains  of  the  introduction  fA 
other  testimony,  a  part  of  which  was  a  letter  written  by  the 
clerk  of  the  defendant  city  to  the  plaintiff  asking  it  to 
send  him  an  itemized  statement  of  its  account  against 
the  city  for  the  hydrants  in  controversy,  stating,  among 
other  things,  that  the  invoice  had  been  misplaced.  The 
clerk  testified  that  he  was  directed  and  authorized  te 
write  this  letter  by  the  mayor  of  the  defendant  city.  The 
introduction  of  this  letter  does  not  constitute  prejudicial 
error  sufficient  to  justify  the  reversal  of  the  judgment  oh 
account  thereof. 

The  court's  instructions  were  extremely  liberal  te 
the  defendant,  and,  from  an  examination  of  the  entire 
record,  we  think  the  defendant  had  a  fair  trial,  and  since 
the  jury  determined  all  controverted  questions  of  fact 
against  it,  we  think  the  judgment  of  the  trial  court 
should  be  affirmed. 

By  the  Court:  It  is  so  ordered. 
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MASON  V.  EVANS. 

No.  5724.     Opinion  Filed  November  16.  1915. 
(153  Pac.  i:?:5.) 

1.  GUARDIAN  AND  WARD— Power  of  Guardiao— Collection  of 
Note — Release  of  Mortga^re — Order  of  Court.  A  pniarclian  who 
has  loaned  the  money  of  a  ward,  evidenced  by  a  promissory  note 
payalde  to  him^^elf  as  jruardian,  has  power  to  collect  the  same, 
and,  if  such  note  is  secured  by  mortgage,  to  release  and  <lis<:*harge 
the  -mortgage,  without  the  intervention  of  the  county  court. 

2,  SAME — Accepting  Payment  of  Note— ''Compounding  of  Debt" — 
Approval  by  Judge.  Wheie  the  guardian  accepts  in  satisfaction 
of  such  note  the  full  amount,  prlncii>al  and  lutercst,  for  which 
the  makers  were  then  obligated,  at  time  prior  :to  the  maturity 
thereof  acceding  to  its  icnor.  such  act  tii)  the  part  cf  the  gu'.r- 
dian  does  not  constitute  a  corapcnmding  of  the  debt  within  the 
meaning  of  section  05i:^,  Rev.  Laws  1910,  nor  is  the  a7)provaI 
thereof  by  the  county  judge  retjuisite  (following  AIason»  Guard- 
ian, V.  Ackley  et  al.,  52  Okla.  157,  152  Pac.  ,^6i. 

(Syllabus  by  Dudley,  V.) 

Error  from  District  Court,  Muskogee  County; 
R.  P.  de  Graff enried,  Judge. 

Action  by  A.  J.  Mason,  guardian  of  Louisa  Murrell, 
against  S.  L.  Evans.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Affirmed. 

W.  C.  Franklin,  P.  J.  Carey,  and  W.  O.  Rittenhouse, 
for  plaintiff  in  error. 

William  S.   Cochran,   for   defendant   in   error. 

Opinion  by  DUDLEY,  C.  On  August  26,  1911,  plain- 
tiff  in  error,  plaintiff  below,  commenced  this  action  in 
the  district  court  of  Muskogee  county  against  the  defend- 
ant in  error,  defendant  below,  upon  a  promissory  note 
and  to  foreclose  a  real  estate  mortgage  given  to  secure 
the  same.  There  was  judgment  for  the  defendant,  from 
which  the  plaintiff  has  appealed. 
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The  principles  of  law  involved  in  this  case  were  de- 
termined adversely  to  plaintiff's  contention  by  this  court, 
in  an  opinion  handed  down  by  Bleakmore,  C,  on  No- 
vember 2,  1915,  in  the  case  of  A.  J.  Mason,  Guardian 
of  Louisa  MurreU,  a  Minor,  v.  Levi  Ackley  and  Mary 
Ackley  et  al.,  52  Okla.  157,  152  Pac.  846.  The  facts  in  the 
two  cases  are  identical,  and  the  principles  of  law  involved 
are  the  same. 

The  judgment  of  the  trial  court  is  affirmed,  on  the 
authority  of  the  above  case. 

By  the  Court:  It  is  so  ordered.    ' 


CARR  V.  SEIGLER. 

No.  5768.     Oiunioii  Filed  N.;veml>er  Ki.  ;Oir>. 
(1,13  Pac.   141.) 

1.  PLEADIXG^CauBe  of  Action— Defective  Statenient--Objection 
to  Introduction  of  Evidence.  Thero  is  a  vast  dilToreme  between 
a  defective  statement  of  a  K(kk1  cause  of  action  and  a  statement  of 
a  <lefective  cause  of  action ;  and  where  a  defective  statement  of 
a  Rood  cause  of  action  is  first  chalJenjred  by  an  ohjiH-rion  t;)  tlie 
introduction  of  evidence,  the  i)eftition  will  be  upheld,  unless  there 
is  a  total  failure  to  alle;;e  in  any  way  some  matter  essential  to 
the  relief  sought. 

2.  APPEAL  AND  ERROIl— Presentation  for  Review— Brief— Affirm- 
ance. Where  a  plaintiff  in  error  does  not  support  his  ccmtentlon 
by  any  authority  whatever,  If  an  examination  of  the  record  dis- 
closes that  there  is  no  prejudicial  error,  and  that  substantial 
justice  has  been  done,  the  judjnnent  will  l>e  athrmed  without  dis- 
cussing: the  assignments  in  detail. 

(Syllabus  by  Brett,  C.) 

Error  from  County  Courts  Comanche  County; 
H.  N.  Whaiin,  Judge. 
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Action  by  John  Seigler,  a^inst  Ira  E.  Carr.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    AflSrmed. 

J.  A.  Diffendaffer  and  Johnson  &  Stevens,  for  plain- 
tiff in  error. 

W.  C.  Henderson  smd  John  E.  Thomas,  for  defend- 
ant in  error. 

Opinion  by  BRETT,  C.  This  action  was  brought  in 
the  county  court  of  Comanche  county  by  the  defendant 
in  error,  as  plaintiff,  against  the  plaintiff  in  error,  as  de- 
fendant, to  recover  damages  alleged  to  be  due  by  reason 
of  the  cattle  of  plaintiff  in  error  trespassing  upon  the  de. 
fendant  in  error. 

The  plaintiff  in  error  assigns  a  number  of  errors, 
but  does  not  cite  or  quote  a  single  authority  in  support 
of  any  of  them.  The  first  and  most  important  assign- 
ment, however,  goes  to  the  sufficiency  of  the  petition.  The 
petition  is  defective,  but  no  demurrer  was  filed  against  it, 
and  its  sufficiency  was  challenged  for  the  first  time  by  an 
objection  to  the  introduction  of  evidence.  This  court  has 
repeatedly  held  that  such  practice  is  not  t^vored,  and 
that,  if  by  any  reasonable  construction  the  petition  can 
be  held  to  state  a  good  cause  of  action,  it  will  be  upheld, 
when  its  sufficiency  is  first  attacked  by  an  objection  to 
the  introduction  of  evidence.  There  is  a  vast  difference 
between  a  defective  statement  of  a  good  cause*  of  action 
and  a  statement  of  a  defective  cause  of  action;  and  in  the 
case  at  bar  we  have  only  a  defective  statement  of  a  good 
cause  of  action,  and  this  class  of  petitions  is  beyond  the 
reach  of  an  objection  to  the  introduction  of  evidence,  un- 
less there  is  a  total  failure  to  allege  in  any  way  some 
matter  essential  to  the  relief  sought,  or  a  total  want  of 
averment  sufficient  to  sustain  a  verdict,  should  one  be 
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rendered  on  evidence  introduced  under  it.  And  such  is 
not  the  condition  of  the  petition  under  consideration. 
Hogan  et  al.  v.  Bculey,  27  Okla.  15,  110  Pac.  890;  First 
National  Bank  of  Pond  Creek  v.  Vernon  Cochran,  17  Okla. 
538,  87  Pac.  855 ;  Mary  E.  Marshall  et  al.  v.  Mary  Homier, 
13  Okla.  264,  75  Pac.  368. 

Since  the  plaintiff  in  error  has  not  supported  any  of 
his  contentions  by  any  authorities  whatever,  we  shall  not 
discuss  them  in  detail,  but  only  say  we  have  examined 
them  carefully  in  connection  with  the  record,  and  find  no 
prejudicial  error,  but  think  the  trial  resulted  in  substan- 
tial justice,  and  that  the  judgment  should  be  affirmed. 

By  the  Court:  It  is  so  ordered.  ' 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  CRIDER. 

No.  5769.     Opinion  Filed  November  16,  1915. 
(153  Pac.  63.) 

1.  APPEAL  AND  ERROR— V«rdlelr-ConflictiiHr  Evidence.  Where, 
in  an  action  at  law,  there  is  conflict  In  the  evidence,  and  the 
verdict  in  favor  of  the  plaintiff  is  approved  by  the  trial  court, 
this  court  cannot  weigh  the  evidence  and  reverse  the  judgment 
because  the  evidence  on  which  the  verdict  was  founded  was  con- 
tradicted by  other  evidence  at  the  trial. 

2.  SAME.  This  court  has  jurisdiction  to  review  a  judgment  where 
the  verdict  ok'  which  it  is  founded  is  not  reasonably  supported 
by  the  evidence,  but  by  this  is  meant  that,  assuming  the  evidence 
to  be  true,  it  does  not  reasonably  prove  the  fact,  and  not  that 
where  the  evidence  is  conflicting  rhis  co-rt  an  weigh  li,  in  nu 
action  at  law. 

(Syllabus  by  Devereux,  C. ) 

Error  from  District  Court,  Conumche  County; 
J.  T.  Johnson,  JtuJ^ge. 
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(^hioago.  R.  I.  &  P.  Ry.  Co.  v.  Critle:. 


Action  by  L.  J.  Crider  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  bring  error.    Affirmed. 

This  was  an  action  for  damages  alleged  to  have  been 
received  by  the  plaintiff  below  by  reason  of  negligence  of 
the  defendant,  while  attempting  to  board  a  passenger 
train  of  the  plaintiff  in  error  at  Ft.  Sill,  en  route  to  Law- 
ton.  In  consequence  of  the  injury  the  plaintiff  lost  his  left 
hand.  The  jury  returned  a  verdict  in  his  favor  in  the 
sum  of  $700,  and  after  the  overruling  of  a  motion  for  a 
new  trial,  the  defendant  below  brings  the  case  to  this 
court  by  petition  in  error  and  case-made,  and  the  only 
assignments  of  error  presented  in  the  brief  are:  (1)  That 
the  verdict  is  contrary  to  law;  (2)  that  the  verdict  is 
contrary  to  the  evidence,  and  not  sustained  thereby. 

C.  O.  Blake,  R.  J.  Roberts,  W.  H.  Moore,  J.  G.  Gam- 
ble, K.  W.  Shartel,  and  W.  C.  Stevens,  for  plaintiff  irf 
error. 

J.  A.  Diffendaffer,  for  defendant  in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the 
facts  as  above).  It  is  not  necessary  to  set  out  the  evi- 
dence in  detail,  for  the  argument  of  the  plaintiff  in  error 
is  that  the  testimony  of  the  plaintiff  below  has  been  so 
entirely  contradicted  that  it  is  not  sufficient  to  support  a 
verdict  in  his  favor.    The  language  of  the  brief  is: 

"The  testimony  of  Crider,  the  plaintiff,  was  contra- 
dicted absolutely,  by  every  witness  who  testified  to  a  ma- 
terial fact  necessary  to  support  his  cause  of  action." 

Assuming,  but  not  holding,  that  this  is  true,  can  this 
court  review  the  verdict  of  the  jury  in  an  action  at  law, 
when  there  is  evidence  to  support  it,  and  when  it  has 
been  approved  by  the  trial  court?     It  is  true  that  this 
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court  has  frequently  held  that  it  would  review  the  verdict 
even  when  approved  by  the  trial  court,  when  there  was 
no  evidence  which  reasonably  tended  to  support  it,  but 
by  this  is  meant  that,  assuming  the  evidence  to  be  true, 
does  it  show  facts  sufficient  to  warrant  the  verdict,  but 
not  that  when  the  evidence  is  conflicting,  this  court  can 
say  that  the  jury  made  a  mistake  and  should  have  believed 
one  witness  rather  than  another.  Plaintiff  in  error  relies 
.upon  St  L.  &  S.  F.  R.  R.  Co.  v.  Gosnell,  23  Okla.  588, 
101  Pac.  1126,  22  L.  R.  A.  (N.  S.)  892,  but  in  that  case 
the  court  says  that  there  is  no  material  conflict  in  the  evi- 
dence, and  then  holds  that  on  the  undisputed  facts  no  negli- 
gence had  been  shown.  But  in  the  case  at  bar,  there  is 
admittedly  a  sharp  conflict,  and  we  are  asked  to  weigh  the 
evidence,  in  an  action  at  law,  and  decide  that  both  the 
jury  in  their  verdict,  and  the  trial  court  in  overruling  the 
motion  for  a  new  trial,  were  wrong  in  the  credence  they 
gave  to  certain  testimony.  This  we  cannot  do.  Article 
2,  sec.  19,  of  the  Constitution. 

There  is  a  class  of  cases  which  decide  that  where  a 
witness^  testifies  to  physical  impossibilities,  as,  for  in- 
stance, that  he  could  clearly  see  a  transaction  which  took 
place  a  mile  away  from  him  on  a  dark  night,  the  jury 
will  not  be  allowed  to  found  a  verdict  on  such  evidence 
alone,  but  no  question  of  this  kind  is  presented  in  the 
case  at  bar. 

We  therefore  recommend  that  the  judgment  be  af- 
firmed. 

By  the  Court:  It  is  so  ordered. 
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WARD  V.  INTER-OCEAN  OIL  &  GAS  CO. 

No.  5837.    Opinion  Filed  November  16^  1915. 
(153  Pac.  115.) 

1.  APPEAL  AND  ERROR— Hanidess  Error— Appointment  on  Un- 
verified Petition — ^Admissions  in  Verified  Answer.  Where  a  veri- 
fied answer  to  an  unverified  petition  for  a  receiver  admits  a  state 
of  facts  requiring,  or  rendering  proper,  the  appointmen;t  of  a  re- 
ceiver, an  order  appointing  a  receiver  will  not  be  reversed  on  the 
ground  that  the  petition  was  not  verified,  and  no  other  evidence 
under  oath  was  offered. 

2.  PLEADING— Objections— Unverified  Petition— Effect  of  V^-ifled 
Answer — ^Admissions.  It  was  showm  by  the  averments  of  an  un- 
verified petition  for  a  aeceiver,  filed  in,  and  ancillary  to,  a  suit 
in  equity  to  cancel  a  lease  and  quiet  title,  and  the  admissions  by 
actual  averments,  and  by  falling  to  deny,  in  a  verified  answer 
thereto,  that  petitioner  was  the  owner  of  a  guardian's  lease, 
fair  and  regular  on  its  face,  and  prior  In  time  to  a  similar  lea.'^e 
on  the  same  land  by  the  same  guardian,  and  In  the  same  eouit, 
held  by  defendant ;  that  after  plaintiff's  suit  was  commenced  to 
cancel  defendant's  lease  and  summons  was  duly  served  on  de- 
fendant, the  latter  went  secretly  and  without  the  knowledge  of  the 
plaiiBtiff  and  entered  upon  the  land  and  drilled  in  an  oil  well, 
and  was  ready  to  take  oil  from  the  land.  Held,  that  the  court 
was  justified  in  appointing  a  receiver  to  protect  the  property  and 
hold  the  revenues  firom  production,  i)endiug  the  final  result  of 
the  case;  and  this;  notwithstanding  the  fact  that  the  ancillary 
petition  was  not  verified. 

(Syllabus  by  Brewer,  C.) 

Error  from  District  Court,  Rogers  County; 
T.  L.  Brown^  Jvdge. 

Action  by  the  Inter-Ocean  Oil  &  Gas  Company 
against  James  Ward.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Frank  Ertell,  for  plaintiff  in  error. 

Samuel  G.  MaGee,  for  defendant  in  error. 

Opinion  by  BREWER,  C.  This  is  an  appeal  from 
the  refusal  of  the  court  to  vacate  an  interlocutory  order 
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appointing  a  receiver.  Defendant  in  error  brought  its 
suit  in  the  district  court  of  Rogers  county  to  cancel  and 
annul  certain  purported  leases  on  certain  desicribed 
lands,  and  to  remove  clouds  from  and  quiet  title  in  itself 
to  said  lands. 

Among  the  averments  in  the  petition  it  is  shown 
that  defendant  in  error,  plaintiff  in  the  court  below,  had 
procured  and  was  the  owner  of  certain  oil  and  gas 
leases  on  land  of  two  separate  minors,  through  leases 
properly  and  regularly  secured  through  the  county  court, 
and  which  leases  were  approved  and  confirmed  by  such 
court  in  November,  1912.  Plaintiff  there  also  averred 
that  defendant  Ward  also  claimed  to  be  the  owner  and 
holder  of  leases  on  the  same  land,  as  belonging  to  the 
same  minors,  and  purporting  to  have  been  regularly  is- 
sued and  confirmed  in  February,  1913,  by  the  same  court 
that  had  confirmed  its  leases;  and  that  theretofore  Ward's 
leases,  being  later  in  time,  were  invalid  and  of  no  effect, 
and  constituted  clouds  on  plaintiff's  title,  which  should  be 
removed. 

After  this  suit  was  filed  and  summons  served  on 
Ward,  and  the  various  owners  of  the  land  involved,  plain- 
tiff filed  a  petition  or  motion,  asking  for  the  appointment 
of  a  receiver  through  an  interlocutory  order  of  the  court, 
and  without  waiting  for  the  final  determination  of  the 
case.  In  this  petition,  the  averments  of  the  original  peti- 
tion are  referred  to,  and  in  fact,  substantially  set  out,  and 
the  original  petition  is  made  a  part  of  the  petition  for 
receiver.  The  further  allegation  is  made  that  since  the 
filing  of  the  suit  and  the  service  of  sunmions,  defendant 
Ward  had  entered  secretly  upon  the  lands  involved,  and 
had  conveyed  thereto  and  installed  thereon  certain  drill- 
ing machinery,  and  had  drilled  for  and  obtained  oil;  that 
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said  defendant  had  obtained  possession  of  the  land  and 
done  the  drilling  secretly  and  without  the  knowledge  or 
consent  of  plaintiff,  and  after  he  was  served  with  process 
in  the  suit  to  annul  and  cancel  the  leases  under  which  he 
claimed  to  be  operating. 

Defendant  filed  an  answer  to  the  petition  for  re- 
ceiver, in  the  nature  of  a  lengthy  affidavit,  in  which  he 
sets  up  his  leases  through  the  county  court;  asserts  that 
they  are  valid  and  superior  to  plaintiff's  leases,  and  that 
therefore  he  has  a  right  to  be  upon,  prospect,  and  develop 
the  lands.  Further  on  in  his  affidavit,  he  admits  that  he 
is  in  possession  of  the  land,  and  has  drilled  in  an  oil  well, 
and  claims  that  he  is  within  his  lawful  rights.  He  nowhere 
denies  that  his  possession  was  obtained  and  the  drilling 
commenced  secretly,  and  without  the  consent  or  knowledge 
of  plaintiff,  and  after  he  had  been  served  with  process  in 
the  equitable  suit  to  cancel  his  leases. 

At  a  hearing  of  the  matter  before  the  court,  at  which 
all  the  parties  were  present  or  represented,  the  court  made 
an  order  appointing  a  receiver  to  take  charge  of  the  prop- 
erties during  the  pendency  of  the  litigation,  and  until  fur- 
ther orders  of  the  court.  Defendant  made  a  motion  to 
vacate  the  order,  which  was  denied;  and  to  have  this 
action  of  the  court  reviewed,  he  prosecutes  this  appeal,  ap- 
pearing here  as  plaintiff  in  error. 

Several  assignments  of  error  are  set  out,  but  the 
argument  is  really  confined  to  two  propositions:  (1)  That 
the  ancillary  petition  or  motion  for  the  appointment  of  a 
receiver  was  not  verified;  and  (2)  that  the  court  did  not 
have  before  it  sufficient  facts  to  warrant  the  appointment 
of  a  receiver. 

1.  Our  attention  has  not  been  called  to  any  statute, 
requiring  the  verification  of  a  petition  of  this  nature;  and 
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if  one  exists,  which  we  have  not  observed,  or  if  the  gen- 
eral rules  enforced  in  equity  require  a  verification,  no 
question  was  made  of  this  by  pointing  out  the  defect  until 
after  the  order  for  a  receiver  had  been  made.  Ordinarily, 
this  would  amount  to  a  waiver  of  the  point.  Kaufman  v. 
Boismier  et  oZ.,  25  Okla.  252,  and  authorities  cited  on 
page  254,  105  Pac.  326.  It  is  only  fair  to  plaintiff  in  error, 
however,  to  say  that  his  argument  on  this  point  really  ex- 
tends beyond  the  mere  question  of  verifying  the  petition 
as  a  pleading,  and  goes  to  the  claim  that  in  the  absence 
of  a  verified  bill,  it  would  require  affidavits  or  some  other 
form  of  proof,  under  the  sanction  of  an  oath.  This  is 
generally  true.  Receivers,  to  take  charge  of  the  property 
of  a  corporation  or  individual,  should  only  be  appointed 
when  the  necessity  therefor  appears  to  be  clear. 

In  this  state,  while  we  have  a  statute  (section  4979, 
Rev.  Laws  1910),  in  specific  terms,  authorizing  the  ap- 
pointment of  a  receiver  in  certain  cases,  yet  the  same  stat- 
ute authorizes  their  appointment  "in  all  other  cases  where 
receivers  have  heretofore  been  appointed  by  the  usages  of 
the  courts  of  equity."  And  so,  after  all,  in  deciding  ques- 
tions arising  under  this  head,  the  court  must  look  for  guid- 
ance to  the  established  usages  and  customs  heretofore  pre- 
vailing in  the  courts  of  equity.  In  such  courts  it  is  well 
established  that  in  order  to  invoke  this  extraordinary  rem- 
edy— the  appointment  of  a  receiver — ^the  court  must  have 
before  it  facts,  proven  or  admitted  by  the  pleadings,  suffi- 
cient to  satisfy  it  that  the  property  can  be  managed  and 
preserved  more  advantageously  to  the  interested  parties 
by  the  court,  through  its  agent,  the  receiver,  than  by  the 
litigants  or  either  of  them.  In  this  case,  however,  it  seems 
to  us  that,  taking  the  facts  as  they  stand  established  by 
the  averments  of  the  petition,  together  with  the  admis- 
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aions  of  the  answer,  the  court  acted  properly  in  put- 
ting a  receiver  in  charge.  Neither  this  court  nor  the 
court  below,  when  passing  upon  the  necessity  of  a  re- 
ceiver, was  trying  the  title,  as  between  these  two  claim- 
ants, to  the  land  involved.  That  was  a  question  in  the 
•riginal  suit;  the  one  necessary  and  pivotal  point  to  be 
determined  in  it.  When  the  court  came  to  consider  the 
question  of  a  receivership,  it  then 'became  its  duty  to  (1) 
inquire  whether,  from  the  information  before  it,  plaintiff 
appeared  to  have  a  valid  interest  in  the  property  in- 
Tolved;  and  (2)  if  so,  whether  the  property  was  being 
ised  in  such  a  way  as  to  probably  result  in  irreparable 
loss  to  plaintiff,  in  case  he  should  finally  prevail,  or 
whether  or  not  a  receiver,  if  appointed,  could  preserve  the 
property  during  the  pendency  of  the  litigation,  so  as  to 
deliver  it  to  the  successful  party  at  the  end  thereof,  bet- 
ter and  more  surely  than  to  leave  it  in  the  hands  of  the 
defendant.  We  think  in  this  case,  if  defendant  had  been 
allowed  to  proceed  with  his  drilling  operation,  taking  the 
•11  from  the  land  and  disposing  of  it,  and  then  finally  had 
lost  out,  when  the  case  was  tried,  that  plaintiff's  chances 
for  getting  the  money  justly  due  him,  in  such  event,  would 
have  been  far  less  than  with  a  receiver,  under  sufficient 
Iwnd,  being  in  charge  and  administering  the  lease  in  the 
meantime. 

2.     What  has  been  said   under  this  first  point  dis- 
poses of  the  second  one,  and  it  will  not  be  further  treated. 

The  cause  should  be  affirmed. 

By  the  Court:    It  is  so  ordered. 
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PEVEHOUSE  et  al.  v.  ADAMS  et  al. 

No.  5845.     Opinion  Filed  November  16.  1915. 
(153  Pac.  65.) 

1.  FRAUD — ^Proof— Requisites.  Fraud  must  be  shown  and  provei 
at  law ;  but  in  equity,  it  is  sufficient  to  show  facts  and  circum- 
stances from  which  fraud  may  be  presumed.* 

2.  APPEAL  AND  ERROR— Decision  on  Appeal— Equity.  In  a  purely 
equitable  case,  this  court  will  consider  the  whole  record,  weigk 
the  evidence,  and  where  the  judgment  of  the  trial  court  is  clearly 
against  the  weight  of  the  evidence,  will  render  or  cause  to  be 
rendered  such  judgment  as  the  trial  court  should  have  rendered. 

3.  GUARDIAN  AND  WARD^Parent  and  Child— Good  Faith  hi 
Transactions  Necessary.  When  the  fiduciary  relation  of  guardiam 
and  ward  or  parent  and  child  exists,  equity  requires  the  utmost 
degree  of  goo<l  faith  in  transactions  beftweeu  the  parties. 

4.  DEEDS— Fraud— Undue  Influence— Consideration — Sufficiency  of 
Evidence.  The  entire  evidence  in  this  case  examine<l,  and  the 
weight  thereof  found  not  to  sustain  the  judgment  of  the  trial 
court. 

(Syllabus  by  Collier,  C.) 

Error  from  District  Court,  Okmtdgee  County; 
Wade  S.  Stanfield,  Judge. 

Action  by  Salina  Pevehouse  and  others  against  Wask 
Adams  and  othera.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    Reversed  and  remanded. 

Burke  &  Harrison  (Van  Albertson,  of  counsel) »  for 
plaintiff  in  error. 

Charles  A.  Dickson  and  C.  W.  Holbrook,  for  defend- 
ants in  error. 

Opinion  by  COLLIER,  C.  Three  cases,  instituted  re- 
spectively by  Salina  Pevehouse,  Ben  Harjo,  and  Cinda 
Revenue,  against  Thomas,  Walsh,  and  Lewis  Adams,  were, 
by   agreement   and   order  of   court,   consolidated  with   a 
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similar  case  brought  by  Geo.  A.  Smith  as  trustee,  agrainst 
said  defendants,  and  all  of  said  cases  were  tried  together 
as  one  case,  and  so  appealed  to  this  court. 

The  action  was  brought  to  cancel  certain  deeds,  ex- 
ecuted respectively  by  Salina  Pevehouse,  Ben  Harjo,  and 
Cinda  Bevenue  to  said  Thomas,  Wash,  and  Lewis  Adams, 
upon  the  ground  that  said  deeds  were  procured  through 
fraud,  coercion,  misrepresentation,  undue  influence,  and 
for  a  grossly  inadequate  consideration. 

The  lands  in  controversy  were  the  allotments  re- 
spectively of  Litiff  and  of  his  wife,  Mary  Harjo,  full-blood 
Creek  Indians,  the  father  and  mother  of  said  Salina,  Ben, 
and  Cinda.  Litiff  died  some  time  in  1900,  and  Mary  died 
April  4,  1905.  At  the  time  of  the  death  of  said  Mary, 
Ben  Harjo  was  17  years  of  age,  Salina  16,  and  Cinda  14. 
Mary  made  a  purported  will,  in  which  Thomas  J.  Adams, 
the  father  of  said  Wash,  Thomas,  and  Lewis  Adams,  was 
named  as  executor  and  guardian  of  said  Salina,  Ben,  and 
Cinda,  in  view  of  the  said  Mary  and  her  husband's  confi- 
dence in  the  ability  and  character  of  her  said  brother  and 
his  supposed  affection  for  and  interest  in  said  children. 
Said  will  provided  that  the  property  be  held  "in  trust  for 
my  five  beloved  minor  children,  providing  he  holds  said 
estate  until  the  youngest  becomes  of  age,  when  it  should 
be  divided  among  them  in  kind."  Said  Thomas  J.  Adams 
took  charge  of  the  estate,  and  said  minor  children  of 
Mary;  the  children  living  in  the  home  of  said  Thomas  J. 
Adams,  near  Beggs,  Okla.  Thomas  J.  Adams  died  in 
1910.  On  July  15,  1909,  Salina  sold  her  undivided  interest 
in  the  allotments  of  her  father  and  mother  to  Wash, 
Lewis,  and  Thomas  Adams,  for  $500,  while  she  was  yet 
living  with  her  uncle  and  guardian,  Thomas  J.  Adams. 
On  August  14,  1909,  Ben  Harjo  sold  his  interest  in  the 
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allotments  of  his  father  and  mother  to  the  same  three 
brothers,  for  a  consideration  of  $300,  that  being  the  second 
deed  to  them;  the  fii^st  deed  having  been  made  before 
said  Ben  became  of  age,  and  both  deeds  having  been  made 
while  he  was  living  with  his  said  guardian.  On  July  15, 
1909,  Cinda  Harjo,  now  Cinda  Revenue,  sold  her  interest 
in  said  allotments  to  these  three  brothers  for  a  considera- 
tion of  $300,  while  she  was  yet  living  with  her  uncle  and 
guardian,  the  said  Thomas  J.  Adams.  On  March  12,  1911, 
Lewis. Adams  sold  his  one-third  interest  in  said  two  al- 
lotments for  a  named  consideration  of  $4,000  to  his  wife, 
Annie  Adams. 

The  evidence  in  this  case  is  very  voluminous,  and  no 
good  purpose  could  be  served  by  setting  it  out  in  extenso. 
We  have  carefully  read  the  entire  record  and  are  forced 
to  the  conclusion  that  the  weight  of  the  evidence  shows 
that  the  several  deeds  complained  of  were  obtained  by 
undue  influence  exercised  by  Thomas  J.  Adams,  the  guard- 
ian of  said  plaintiffs,  and  in  accord  with  the  advice  and 
threats  of  said  guardian,  who  is  shown  to  have  been  an 
attorney  at  law,  at  one  time  Chief  Justice  of  the  Creek 
Supreme  Court,  a  town  king,  and  a  man  of  unbending  will 
ix)wer,  who  exercised  despotic  control  over  his  family; 
that  said  conveyances  were  secured  while  the  grantors 
were  residing  with  their  said  guardian  as  members  of 
his  family,  and  that  each  of  plaintiffs  evidently  feared  to 
displease  him  and  felt  bound  to  obey  his  instructions  and 
advice;  and  that  he  was  aided  by  his  said  three  sons,  to 
whom  said  lands  were  conveyed,  to  secure  said  deeds 
through  fraud,  threats,  and  intimidation,  concocted  and 
carried  out  by  Thomas  J.  Adams  and  his  said  sons,  for 
a  grossly  inadequate  price.  As  their  legal  guardian,  and 
especially  in  view  of  the  fact  that  the  relation  also  of 
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parent  and  child,  in  effect,  existed  between  the  said  Salina, 
Ben,  and  Cinda  and  the  said  Thomas  J.  Adams,  and  the 
said  Salina,  Ben,  and  Cinda  had  been  committed  by  their 
dead  mother  to  the  special  care  of  their  said  uncle,  and 
resided  with  him,  it  was  his  duty  to  throw  around  the 
said  grantors,  Salina,  Ben,  and  Cinda,  his  strong,  protect- 
ive arms,  and  prevent,  as  he  might  easily  have  done,  the 
sale  of  their  property,  for  an  inadequate  price.  This  duty 
he  not  only  failed  to  perform,  but  he  was  the  controlling 
spirit  in  wrongfully  securing  the  property  of  his  said 
wards  for  his  own  sons.  Where  fiduciary  relation,  like 
guardian  and  ward,  or.  parent  and  child,  exists,  as  in  this 
case,  in  order  to  prevent  undue  advantage  from  unlimited 
confidence,  affection,  or  sense  of  duty,  which  the  relation 
naturally  creates,  the  utmost  degree  of  good  faith  in  all 
transactions  is  required.  Story's  Eq.  Juris.  218;  Robins 
v.  Hope,  57  Cal.  493.  In  short,  plaintiffs  were  but  "clay 
in  the  hands  of  their  potters,''  Thomas  J.  Adams  and  his 
three  sons,  who  moulded  them  as  best  suited  the  interests 
of  him  and  said  sons;  and  it  would  be  difficult  to  cite  a 
case  in  which  the  trust  imposed  by  a  confiding  sister  to 
her  brother,  for  the  protection  of  her  minor  children,  was 
more  grossly  betrayed  than  by  old  man  Thomas  J.  Adams 
in  the  instant  case. 

The  evidence  shows  that  the  consideration  named  in 
said  several  deeds  was  grossly  inadequate,  when  the  lands 
conveyed  are  valued  only  for  farm  lands;  and  when  to 
this  is  added  their  prospective  value  for  oil  and  gas,  the 
considerations  paid  for  said  lands  were  "so  grossly  in- 
rn.dequate  as  to  shock  the  conscience." 

The  bona  fides  of  the ,  claim  of  Annie  Adams  that 
under  the  deed  to  her,  executed  by  Lewis  Adams,  her 
husband,  for  one-third  undivided  interest  in  said  lands. 
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for  the  recited  consideration  of  $4,000,  she  is  an  innocent 
purchaser,  is  not  supported  by  the  weight  of  the  evi- 
dence; and  under  the  weight  of  the  evidence,  she  must 
be  held  to  have  acquired  this  deed  with  full  knowledge  of 
the  infirmities  of  her  vendor's  title,  and  that  the  recited 
consideration  paid  was  fictitious,  and  said  consideration 
never  paid.  It  is  true  that,  in  attempting  to  support  said 
conveyance  of  said  interest,  a  statement  of  a  bank  is  in 
e^/idence,  showing  that  she  had  at  various  times  deposited 
considerable  amounts  of  money  in  said. bank;  but  it  fur- 
ther shows  that  at  the  time  said  deed  was  executed  to  her 
by  her  said  husband  said  money  had  been  expended, 
with  the  exception  of  a  few  hundred  dollars.  The  con- 
tention that  the  money  expended  from  her  deposits  was 
used  by  or  paid  to  her  said  husband,  is  not  supported  by 
the  weight  of  the  evidence. 

The  evidence  on  the  part  of  defendants  shows  that 
they  have  made  improvements  upon  said  lands,  and  that 
they  have  been  in  possession  and  control  thereof  from  the 
time  they  claim  to  have  purchased  said  lands,  and  have  en- 
joyed the  incomes  thereof ;  that  said  deeds  were  approved  by 
the  county  court  of  Okmulgee  county,  upon  application  of 
said  grantors.  But  the  undisputed  evidence  is  that  the 
court,  prior  to  approving  said  deeds,  did  not  inquire  as 
to  the  value  of  the  lands  being  sold;  and  that  in  said  ap- 
plication and  statements  in  regard  thereto,  the  several 
grantors  were  directed  and  controlled  by  said  grantees  in 
said  deeds,  Thomas,  Wash,  and  Lewis  Adams. 

The  court  made  the  following  findings  of  fact: 

"The  allegations  of  the  original  plaintiffs  in  this  case, 
together  with  that  of  the  trustee,  Smith,  are  in  substance : 
That  deeds  to  the  defendants  in  this  case  .were  procured 
by  the  defendants.  Wash  Adams,  Tom  Adams,  and  Lewis 
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Adams,  through  fraud,  misrepresentation,  overpersuasion, 
threats,  undue  influence  and  without  adequate  considera- 
tion, and  were  void,  and  for  that  reason  they  were  not 
subject  to  conveyance;  and  that  they  were  full-blood 
Creek  Indians  and  all  inherited  lands. 

"The  court  is  of  the  opinion  that  the  testimony  in 
this  case  fails  to  support  the  contention  of  the  plaintiffs, 
that  these  deeds  were  procured  through  fraud,  misrep- 
resentation, overpersuasion,  threats  and  undue  influence. 
The  court  is  further  of  the  opinion. that  under  this  will, 
the  plaintiffs,  Salina  Pevehouse,  Ben  Harjo  and  Cinda 
Revenue  could  part  with  their  equitable  interest  by  deed 
or  otherwise,  and  having  parted  with  it,  they  cannot  main- 
tain these  causes  of  action. 

"The  court  is  further  of  the  opinion  that  George  A. 
Smith,  as  trustee  for  the  two  minors,  has  failed  to  sus- 
tain the  allegations  of  his  petition,  so  as  to  entitle  him 
to  any  relief  in  this  cause.  The  court  does  not  express 
an  opinion  as  to  whether  or  not,  should  it  become  neces- 
sary on  his  part,  for  the  care  and  maintenance  of  these 
minor  children,  he  could  dispose  of  the  entire  estate,  but 
holds  simply  that  at  this  time  he  has  simply  not  estab- 
lished any  rights  in  this  cause  of  action. 

"Judgment  is  against  the  plaintiffs  for  the  costs  of 
these  actions." 

Motion  was  filed  by  plaintiffs  for  a  new  trial,  which 
was  overruled  and  duly  excepted  to.  To  reverse  said  judg- 
ment this  appeal  is  prosecuted. 

This  is  purely  a  case  of  equity,  and  in  such  cases  this 
Cdurt  will  consider  the  whole  record,  weigh  the  evidence 
and  where  the  judgment  of  the  trial  court  is  clearly 
against  the  weight  of  the  evidence,  will  render,  or  cause 
to  be  rendered,  such  judgment  as  the  trial  court  should 
have  rendered.  Success  Realty  Co.  v.  Trowbridge,  50 
Okla.  402,  150  Pac.  898;  Asher  v.  Doyle,  50  Okla.  460, 
150  Pac.  878;  Shock  v.  Fish,  45  Okla.  12,  144  Pac.  584. 
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It  seems  that  a  less  degree  of  proof  is  required  to 
establish  fraud  in  equity  than  in  law.  Myrick  v.  Jacks, 
33  Ark.  425;  Lester  v.  Mohan,  25  Ala.  445,  60  Am.  Dec. 
530;  Arnold  v.  Grimes,  2  G.  Green  (Iowa)  77;  Orton  et 
aX.  V.  Madden  et  cU.,  75  Ga.  83. 

"Fraud  must  be  shown  and  proved  at  law.  In  equity 
it  suffices  to  show  facts  and  circumstances  from  which  it 
may  be  presumed."  (Bottoms  v.  Nekirchner,  29  Okla. 
104,  116  Pac.  434;  Myrick  v.  Jacks,  supra.) 

"Less  evidence  is  necessary  to  establish  undue  influ- 
ence to  obtain  the  execution  of  a  deed  when  relations  of 
trust  and  confidence,  as  parent  and  child,  guardian  and 
•ward,  trustee  and  beneficiary,  attorney  and  client,  physic- 
ian and  patient,  nurse  and  invalid,  exist  than  might  be 
required  in  other  cases."  (Devlin  on  Real  Estate,  sec. 
84.) 

This  court,  in  the  case  of  Bruner  v,  Cobb,  37  Okla. 
228,  131  Pac.  165,  enunciated  the  doctrine  applicable  to 
this  case  in  these  words : 

"Ordinarily  mere  inadequacy  of  consideration  is  not 
sufficient  ground,  in  itself,  to  justify  a  court  in  canceling 
a  deed;  yet  when  the  inadequacy  is  so  gross  as  to  amount 
to  fraud,  or  in  the  absence  of  other  circumstances,  to 
shock  the  conscience,  and  furnish  satisfactory  and  decisive 
evidence  of  fraud,  it  will  be  sufficient  ground  for  cancel- 
ing a  conveyance  or  contract,  either  executed  or  executory. 
The  rule  being  based  upon  the  theory  that  fraud,  and  not 
inadequacy  of  price,  is  the  sole  reason  for  the  interpo- 
sition of  equity." 

From  the  view  we  take  of  this  case,  it  is  unnecessary 
to  consider  the  effect  of  the  will,  as  to  the  rights  of  the 
beneficiaries  therein  named  to  dispose  of  their  interests  in 
said  property,  prior  to  the  youngest  of  said  heirs  becom- 
ing of  age,  and  we  do  not  do  so. 
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We  are  of  the  opinion  that  the  findin^^s  of  the  court 
are  not  supported  by  the  weight  of  the  evidence. 

It  follows  that  this  cause  should  be  reversed  and  re- 
manded, with  instructions  to  set  aside  and  hold  for  naught 
the  deed  executed  by  Ben  Harjo,  on  August  12,  1908,  to 
Lewis  Adams,  Thomas  Adams,  and  Wash  Adams,  and  that 
the  deed  executed  by  Cinda  Harjo,  now  Cinda  Revenue, 
to  said  Lewis,  Thomas,  and  Wash  Adams,  on  July  15, 
1909,  and  the  deed  executed  on  the  4th  day  of  October, 
1909,  by  Salina  Harjo,  now  Salina  Pevehouse,  to  Lewis, 
Thomas,  and  Wash  Adams,  and  the  deed  executed  by 
Lewis  Adams  to  his  wife,  Annie  Adams,  be  set  aside  and 
held  for  naught;  that  an  account  be  taken  of  the  rents, 
mcomes,  and  profits  derived  from  said  lands  during  the 
time  defendants  have  had  possession  of  said  lands;  and 
"as  he  who  asks  equity  must  do  equity,"  that  the  amounts 
so  received  by  the  said  respective  grantees  shall  be  cred- 
ited with  the  amounts  paid  by  said  Thomas,  Wash,  and 
Lewis  Adams  for  said  lands,  and  for  all  lasting  and  valu- 
able improvements  made  thereon  by  them,  or  either  of 
them;  and  that  if  the  same  be  in  excess  of  the  said  in- 
comes, profits,  and  rents  received  by  said  Lewis,  Thomas, 
and  Wash  Adams,  plaintiffs  be  required  to  pay  them 
such  balance  so  found  to  be  due,  in  order  to  restore  the 
statics  quo  of  said  parties  at  the  time  said  deeds  were 
executed;  and  that  the  said  Wash,  Thomas,  and  Lewis 
Adams  have  a  lien  upon  said  lands  for  the  payment 
thereof. 

By  the  Court:     It  is  so  ordered. 
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TEESE  COTTON  CO.  v.  RAINS. 

No.  5860.     Opinion  Filed  November  16,  1915. 

(153  Pac.  63.) 

APPEAL  AND  ERROR  —  Service  of  Case-Made  —  Dismissal.  Wbere 
a  case-made  is  not  served  upon  opposing  counsel  within 
the  time  allowed  by  law  or  an  order  of  the  trial  court  for  serving 
the  same,  this  court  cannot  consider  any  errors  ocCnirring  at 
the  trial ;  and,  no  error  api)earing  in  the  record,  the  appeal  should 
be  dismissed. 

(Syllaibus  by  Rummons,  C.) 

Error  from  County  Court,  Payne  County; 
W.  H.  Wilcox,  Judge. 

Action  by  John  Rains  against  the  Teese  Cotton  Com- 
pany, a  corporation.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Dismissed. 

Orton  Sf  McNeill,  for  plaintiff  in  error. 

Robt  A.  Lowry,  for  defendant  in  error. 

Opinion  by  RUMMONS,  C.  This  cause  comes  on 
upon  a  motion  of  defendant  in  error  to  dismiss  the  appeal 
for  the  reason  that  the  case-made  was  not  served  within 
the  time  allowed  by  the  trial  judge,  and  for  the  reason 
that  no  briefs  have  been  filed  by  the  plaintiff  in  error. 
The  record  discloses  that  on  June  6,  1913,  the  trial  court 
extended  the  time  within  which  plaintiff  in  error  was  to 
make  and  serve  case-made  to  60  days  from  that  date,  and 
thereafter  and  within  said  60  days  extended  such  time  30 
additional  days.  The  case-made  was  served  on  counsel  for 
defendant  in  error  on  September  6,  1913;  the  time  for 
serving  same  having  expired  on  September  4,  1913.  For 
this  reason  we  are  without  jurisdiction  to  review  this 
case  upon  the  case-made.    No  briefs  having  been  filed  by 
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plaintiff  in  error,  our  attention  is  not  challenged  to  any 
error  in  the  record,  and  we  have  not  been  able  to  dis- 
cover any. 

The  appeal  should  therefore  be  dismissed. 

By  the  Court:     It  is  so  ordered. 


BIGPOND  et  al.  v.  PEOPLE'S  BANKING  & 
TRUST  CO.  et  al. 

No.  5268.    Opinion  Filed  September  14,  1915. 

Rehearing  Denied  November  17,  1915. 

(151  Pac.  849.) 

IMHANS— Descent  and  Distribution— Allolted  Lands.  Lauds  allotted 
under  the  provisions  of  section  28  of  an  act  of  Congress  of  March 
1,  1901  (31  Stat.  870.  c.  676),  in  the  name  of  a  (Yei^k  citizen  who 
.  died  intestate  tind  without  issue  before  receiving  his  allotment, 
descend  to  his  heirs  according  ito  the  laws  of  descent  and  distribu- 
tion of  the  Creelc  Nation,  and,  where  both  parents  are  alive  at 
the  time  of  descent  cast,  are  inherited  by  the  mother,  as  the 
nearest  relation  to  the  exclu.sion  of  the  father. 

(Syllabus  by  Bleakmore,  C) 

Error  from  District  Court,  Creek  County: 
Wade  S.  Stanfields  Judge. 

Action  by  Susie  Bigpond  and  others  against  the  Peo- 
ple's Banking  &  Trust  Company,  a  corporation,  and  an- 
other. Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

C.  F.  McMvUan,  for  plaintiffs  in  error. 

Geo,  S.  Ramsey,  Edgar  A.  De  Mettles,  and  Malcolm  E. 
Rosser,  for  defendant  in  error  People's  Banking  &  Trust 
Company. 
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Roger  Sherman,  James  A.  Veasey,  and  A.  A.  Davids 
son,  for  defendant  in  error  Quaker  Oil  &  Gas  Co. 

Opinion  by  BLEAKMORE,  C.  This  is  an  action  for 
the  recovery  of  an  undivided  one-half  interest  in  certain 
lands  and  the  proceeds  of  one-half  of  the  oil  and  gas  pro- 
duced therefrom,  commenced  in  the  district  court  of  Creek 
county,  on  December  9,  1912,  by  the  plaintiffs  in  error, 
as  plaintiffs,  against  the  defendants  in  error,  as  defend- 
ants. Demurrer  to  the  petition  was  sustained,  and,  plain- 
tiffs electing  to  stand  thereon,  judgment  was  rendered 
dismissing  the  cause.  This  judgment  is  presented  for 
review  by  the  present  proceeding  in  error. 

In  the  petition  it  is  alleged,  in  substance,  that  the 
land  in  question  was  by  virtue  of  the  Original  Creek 
Agreement,  approved  by  act  of  Congress  of  March  1, 
1901,  allotted  in  the  name  of  one  Ella  Bigpond,  a  full- 
blood  Creek  Indian  cit^'zen,  on  October  9,  1901,  allotment 
certificate  being  issued  therefor;  that  said  Ella  Bigpond 
died  unmarried  and  intestate  on  the  llth  day  of  July, 
1900;  that  thereafter  on  August  8,  1906,  said  land  was 
conveyed  by  patent  duly  issued  by  the  Principal  Chief  of 
the  Creek  Nation  to  her  heirs;  that  Ella  Bigpond  was  the 
child  of  John  and  Sissie  Bigpond,  both  duly  enrolled  citi- 
zens of  the  Creek  Nation,  who  at  the  time  of  her  birth 
were  married  and  living  together  as  husband  and  wife 
under  the  customs  of  said  nation ;  that  said  Ella  Bigpond 
left  surviving  as  her  only  heirs  at  law  and  nearest  rela- 
tions her  father,  John  Bigpond,  and  her  mother,  Sissie 
Bigpond;  that  after  the  death  of  said  Ella  Bigpond  her 
said  father  and  mother  separated,  and  were  divorced 
under  the  laws  of  the  Creek  Nation,  and  that  thereafter 
her  father,  John  Bigpond,  was  lawfully  married  to  the 
plaintiff,  Nancy  Bigpond   (now  Nancy  Harry),  of  which 
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union  were  born  the  other  plaintiffs,  Susie,  Anderson, 
and  Kistler  Bigpond;  that  by  the  laws  of  the  Creek  Na- 
tion in  force  at  the  time  of  the  death  of  said  Ella  Bigpond 
said  land  was  inherited  by  her  father  and  mother,  John 
Bigpond  and  Sissie  Bigpond,  in  equal  parts;  that  said 
John  Bigpond  died  intestate,  about  December  9,  1910, 
whereupon  his  undivided  share  in  said  land,  under  the 
laws  of  the  State  of  Oklahoma,  descended  to  and  vested 
in  the  plaintiffs,  his  surviving  widow  and  children;  that 
defendant  the  People's  Banking  &  Trust  Company  is  the 
owner  of  the  other  undivided  one-half  interest  in  said 
property,  and  had  leased  the  whole  of  said  land  to  the 
defendant  the  Quaker  Oil  &  Gas  Company  for  oil  and  gas 
mining  purposes. 

The  equitable  title  to  the  lands  in  controversy  vested 
in  the  heirs  of  the  allottee,  Ella  Bigpond,  according  to  the 
Creek  law  of  descent  and  distribution.  Bamett  v.  Way, 
29  Okla.  780,  119  Pac.  418;  de  Graff enried  v.  Iowa  L.  & 
T.  Co.,  20  Okla.  687,  95  Pac.  624;  Woodward  v.  de  Graf- 
fenHed,  36  Okla.  81,  131  Pac.  162;  Id.,  238  U.  S.  284,  35 
Sup.  Ct.  764,  59  L.  Ed.  1310.  That  portion  of  the  Creek 
law  under  which  descent  was  cast  in  the  instant  case  pro- 
vides : 

"Be  it  enacted  that  if  any  persons  die  without  a  will, 
having  property  and  children,  the  property  shall  be  equally 
divided  among  the  children  by  disinterested  persons,  and 
in  all  cases  where  there  are  no  children,  the  nearest  rela- 
tion shall  inherit  the  property.'' 

The  question  determinative  of  the  correctness  of  the 
action  of  the  trial  court  in  sustaining  the  demurrer,  viz., 
whether  upon  the  death  of  Ella  Bigpond,  by  virtue  of  the 
Creek  law,  supra,  the  lands  in  suit  allotted  in  her  name 
were  inherited  by  her  mother  as.  the  nearest  relation,  to 
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the  exclusion  of  her  father,  John  Bigpond,  through  whom 
plaintiffs  claini  title,  has  long  been  settled  in  this  juris- 
diction. This  court,  speaking  through  Mr.  Justice  Turner, 
in  de  Graffenried  v.  Iowa  L.  &  T.  Co.,  supra,  after  a  com- 
prehensive historic  resume  of  Creek  tribal  customs  and 
laws  relative  to  descent  and  distribution,  held  that  by 
virtue  of  the  provisions  of  the  Creek  law  above  quoted 
a  similar  estate  was  cast  upon  the  mother  to  the  exclu- 
sion of  the  father.  In  Irving  et  al.  v.  Diamond,  23  Okla. 
325,  100  Pac.  557,  it  was  said: 

"The  facts  out  of  which  the  controversy  grows  are 
substantially  as  follows:  Edward  Irving  was  born  on  the 
26th  day  of  December,  1895,  and  died  intestate  on  the 
16th  day  of  August,  1900.  He  was  duly  enrolled  by  the 
Dawes  Commission  upon  the  freedmen  roll  of  the  Creek 
Nation,  and  after  his  death,  and  on  October  6,  1902,  there 
was  allotted  in  his  name  and  a  deed  or  patent  executed 
to  the  tract  of  land  above  described.  At  the  time  of  his 
death  there  survived  him  his  father,  George  Irving,  his 
mother,  Mary  Irving,  and  six  brothers  and  sisters,  four 
of  whom  are  the  plaintiffs  in  error,  and  who  were  minors, 
and  two  of  whom  had  attained  their  majority  at  the  time 
of  this  action.  Mary  Irving,  the  mother  of  said  Edward 
Irving,  died  intestate  on  the  26th  day  of  September,  1902, 
leaving  surviving  her  a  husband  and  the  children  above 
noted  as  the  only  issues  of  her  body.  The  father  of  the 
deceased,  Edward  Irving,  the  husband  of  Mary  Irving, 
and  the  two  children  who  had  attained  their  majority, 
conveyed  the  lai;id  mentioned  by  a  series  of  conveyances, 
to  Wallace  D.  Diamond,  plaintiff  in  the  court  below,  and, 
as  above  stated,  the  court,  in  partitioning  the  same  at 
his  suit,  recognized  his  absolute  title  to  two-thirds  of  the 
same.  It  is  contended  on  the  part  of  plaintiffs  in  error 
that  the  land  in  its  entirety  was  inherited  by  the  mother 
on  the  death  of  the  allottee,  and  that  on  her  death  it  was 
inherited  by  her  children,  and  that  the  deed  of  the  father 
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conveyed  no  title  to  Diamond.    This  contention  we  believe 
to  be  correct." 

And  in  the  syllabus  it  was  held: 

"The  land  allotted  to  a  dead  minor  Creek  freedman, 
who  was  living  on  the  1st  day  of  April,  1899,  and  who 
died  without  issue,  descended  to  his  mother  as  his  nearest 
relation,  according  to  the  laws  of  descent  and  distribution 
of  the  Creek  Nation." 

In  Wesley  et  al  v.  Diamond,  26  Okla.  170,  109  Pac. 
524,  it  was  said : 

"The  plaintiffs  are  husband  and  wife,  and  allege  in 
their  petition  that  they  are  Creek  citizens,  and  that  on 
March  13,  1899,  there  was  born  to  them  a  child,  which 
was  duly  enrolled  as  a  Creek  citizen ;  that  thereafter  there 
was  allotted  to  the  heirs  of  said  child  a  certain  tract  of 
land,  which  is  described,  the  title  of  which  is  involved  in 
this  case.  Plaintiffs  allege  that  on  the  2d  day  of  October, 
1906,  being  of  the  opinion  that  they  each  owned  an  undi- 
vided one-half  interest  in  this  land,  Mary  Ann  Wesley 
sold  and  conveyed  for  a  consideration  of  $600  her  as- 
sumed one-half  interest  therein  to  the  defendant  Diamond, 
but  aver  that  the  deed  executed  and  delivered  was  not 
signed  or  acknowledged  privily  and  apart  from  her  hus- 
band. *  *  *  There  is  but  one  count  in  the  petition, 
and  whether  as  a  whole  as  filed,  or  as  it  is  proposed  to  be 
altered,  it  states  a  cause  of  action,  is  a  matter  not 
before  us  for  determination;  nor  do  we  consider  or 
pass  upon  it,  but  will  assume  that  it  does,  to  the  extent 
necessary  for  the  discussion  which  follows.  It  is  clear, 
however,  from  the  allegations,  that  the  title  to  the  land 
involved  in  its  allotment  vested  in  the  mother  as  the 
nearest  relation  to  the  deceased  child.  Irving  v.  Diamond, 
23  Okla.  325,  100  Pac.  557.  This  being  true,  the  father 
had  no  interest  whatever  that  he  could  convey,  and  his 
attempted  conveyance  in  both  of  his  deeds  was  a  nullity." 
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In  Bamett  et  al.  v.  Way,  supra,  speaking  to  the  point 
here  involved,  the  court  said: 

"The  parents  are  nearer  of  kin  than  brothers  and 
sisters.  4  Kent  (13th  Ed.)  p.  395.  Of  them,  the  mother 
is  nearer  than  the  father,  within  the  meaning  of  the 
Creek  law." 

Thus  it  will  be  seen  that  the  entire  estate  of  the  de- 
ceased allottee  in  the  land  in  question  was  cast  upon  and 
inherited  by  her  mother,  Sissie  Bigpond.  The  father, 
John  Bigpond,  did  not  inherit;  and,  as  his  heirs,  plaintiffs 
took  no  part  of  the  lands  in  controversy. 

The  judgment  of  the  trial  courjt  should  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


CITY  OF  SHAWNEE  et  al.  v.  CITY  OF  TECUMSEH. 

No.  6844.     Opiniou  Filed  July  i:j,  1J>15. 

Uehoarin;?  DtMiied  November  19,  11)15. 

(150  Pac.  WW).) 

1.  T.iXATION—Statement  by  Municipal  Corporation— Outstanding 
Judgments.  In  t\ie  iteml/xMl  .statomeirt  required  to  be  made  by 
section  TMH,  Rev.  Laws  1J)1(),  by  tlie  mayor  and  council  of  a 
city  to  tlie  excise  board  of  the  county,  oulstandinjr  judgments 
ajrainst  sucli  city  mu.^  l)e  stated,  in  order  to  siiow  the  fiscal  con- 
dition of  such  municipality,  and  be  shown  as  "an  item  of  the 
amount  necessary  for  a  sinlcing  fund,"  sufiicient  to  imy  at  ma- 
turity all  bonde<l  indebtedness  of  such  municipality,  and  one- 
third  of  oatstandin?;  judjqnents  against  such  municipality. 

2.  SAME.  Sections  <i771,  GT^<3.  VMS.  Rev.  Laws  11)10.  mu.st  be 
constiued  tojjether,  and,  when  so  construe<l,  require  that  the 
statement  provided  to  Ik*  made  by  tlie  mayor  and  council  of  a 
city  to  the  excise  board  of  the  county  must  include  the  annmnt 
of  outstandin;:  jud^rments  a^xainst  such  iiiunicipaiity  as  an  i;t::i 
of  the  necessary  sinking:  fund  to  be  levied. 
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3.  ?AME.  A  judKmemt  against  a  city  may  be  paid  out  of  its  sinli- 
ing  fund,  and  the  amount  thus  expended  may  be  included  in  the 
statement  rei|uired  to  be  made  by  the  mayor  and  council  of  a 
city  to  the  excise  board,  under  section  7378,  Rev  Laws  1910.  and 
levies  made  to  reimburse  such  sinking  fund  for  such  expendituro. 
under  stH'tion  6773,  Rev."  I^ws  1910,  as  amende<l  by  :the  act  of 
the  liCgislature  approved  March  G,  1915  (Sess.  Laws  1915,  p.  126.) 

4.  MANDAMUS— Taxation— Right  to  Reroedy-^Judgmeiit  Aga!iist 
City — Making  of  Levy.  riH)n  the  refusal  of  a  city  to  i>ay  an 
outstanding  judgment  against  It,  to  which  it  has  no  defence,  and 
t'.}  i>ay  which  Judgment  said  city  has  a  sufficient  sinking  fund,  a 
pt^remptory  writ  of  mandamus  will  lie  to  require  the  mayor  and 
council  of  such  city  to  cause  to  be  paid  such  judgment  out  of 
such  sinking  fund,  and  in  event  such  sinking  fund  is  insufficient, 
or  not  available  to  pay  .suc-h  judgment,  to  require  the  mayor 
and  council  of  such  municipality  to  include  in  the  statement  re- 
<iu4:e<l  to  be  made  by  them  to  the  excise  l>oard  the , amount  of 
.such  judgment  as  an  item  of  the  amount  necessary  for  a  sinking 
fund  sutflcieiu.'  to  \my  at  maturity  all  bonded  indebtedness  of 
such  municipality  and  outstanding  judgments  against  the  same. 

5.  TAXATION— Statement  of  Municipal  Corporation— Outstandking 
Judgments.  A  judgment  against  a  municipality  may  be  legally 
paid  out  of  its  sinking  fund,  or  provision  for  its  imyment  be  made, 
by  including  the  amount  in  the  .«<tatement  required  to  Ik*  made 
by  seeti(ji:.  '<3IH,  Rev.  I^ws  1010,  'js  an  item  of  the  necessary 
sinking  fund,  or  by  the  issue  of  bonds  as  provide^l  by  section 
302,  Rev.  Laws  1910. 

6.  MANDAMUS — Nature  of  Remedy.  Mandamus  is  a  remedy  to 
c  an]>el  the  performance  of  a  duty  required  by  law,  where  the 
party  seeking  relief  has  no  other  legal  reme<ly,  an<l  the  duty 
sought  to  be  cnforccd»ls  clear  and  undisputed. 

(Syllabus  l)y  Collier,  ('.) 

Error  from  District  Court,  Pottawatomie  County; 
Chas.  B.  WUson,  Jr.,  Judge. 

Mandamus  by  the  City  of  Tecumseh  against  the  City 
of  Shawnee  and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

This  is  an  application  by  the  city  of  Tecumseh  for 
peremptory  writ  of  mandamus  to  compel  the  mayor  and 
council  of  the  city  of  Shawnee  to  include  in  the  estimate 
to  be  made  and  returned  to  the  county  excise  board  of 
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Pottawatomie  county  for  the  fiscal  year  ending  June  30 
1915,  a  sum  sufficient  to  pay  off  a  judgment  which  the 
city  of  Tecumseh  has  against  the  city  of  Shawnee,  in  the 
sum  of  $2,021.25,  and  interest.  Said  judgment  was  ren- 
dered March  4,  1913,  by  this  court  for  costs  in  a  pontest 
between  said  cities  for  the  location  of  the  county  seat  of 
.Pottawatomie  county.  On  the  9th  day  of  May,  1913,  the 
city  of  Shawnee  filed  in  this  court  its  motion  to  vacate  said 
judgment,  which  was  heard  on  the  24th  day  of  September, 
1913,  and  overruled.  Plaintiff  then  presented  a  copy  of 
said  judgment  to  the  city  of  Shawnee  for  payment,  and 
the  city  of  Shawnee  refused  to  take  any  action  looking 
to  the  payment  of  said  judgment.  About  a  year  and  a 
half  after  the  refusal  of  the  city  of  Shawnee  to  take  any 
action  for  the  payment  of  said  judgment  the  city  of 
Tecumseh  commenced  this  action  in  the  district  court  of 
Pottawatomie  county  to  compel  the  city  of  Shawnee,  by 
peremptory  writ  of  mandamus,  to  provide  for  the  payment 
of  said  judgment,  by  including  the  amount  thereof  in  the 
estimate  of  said  city  to  the  excise  board  of  said  county 
for  the  fiscal  year  ending  June  30,  1915.  Notice  was 
issued  and  served  upon  the  city  of  Shawnee.  Thereafter 
a  hearing  of  said  cause  was  had  upon  said  application 
and  answer  of  the  city  of  Shawnee,  in  which  said  city  of 
Shawnee  sought  to  attack  said  judgment,  upon  the  ground 
that  the  same  was  void,  and  offered  to  introduce  evidence 
in  support  of  its  said  contention,  which  said  evidence  the 
court  declined  to  hear.  The  city  of  Shawnee  also  set  up 
in  its  answer  that  no  alternative  writ  of  mandamus  had 
been  issued,  and  that  no  proper  pleadings  had  been  filed 
upon  which  an  issue  of  this  case  could  be  joined,  and 
moved  to  dismiss  said  application.  The  court  overruled 
said  application  and  motion  to  dismiss,  to  which  defend- 
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knt  duly  excepted.  At  the  close  of  the  hearing  the  court 
made  and  entered  an  order  awarding  a  peremptory  writ 
of  mandamus,  which  order  is  as  follows: 

"Therefore  the  court,  being  fully  advised  in  the  prem- 
ises, finds  that  a  peremptory  writ  of  mandamus  should 
be  issued  herein.  It  is  therefore  ordered,  considered,  and 
adjudged  that  you,  the  said  city  of  Shawnee,  F.  P.  Stearns, 
Mayor,  William  Hickey,  A.  J.  Cammack,  Richard  Rich- 
ards, Thomas  Potts,  Jessie  Pelphrey,  and  A.  J.  Harris, 
councilmen,  respondents,  and  each  and  all  of  you  are 
hereby  commanded  that  immediately  after  the  receipt  of 
this  writ  you  make  and  return  to  the  county  excise  board 
of  Pottawatomie  county.  State  of  Oklahoma,  an  estimate 
of  the  amount  necessary  to  be  levied  according  to  the  law 
to  pay  said  judgment,  interest,  and  costs.  To  which  order 
and  judgment  defendant  excepted  and  exception  allowed." 

Thereupon  defendants  moved  the  court  to  grant  a  new 
trial,  and  excepted  to  the  refusal  of  the  court  so  to  do. 

The  city  of  Shawnee  prosecutes  an  appeal  from  the 
order  of  the  court,  granting  said  peremptory  writ  of  man- 
damus, and  makes  the  following  assignments  of  error : 

"(1)  Error  in  overruling  motion  to  dismiss;  (2) 
error  in  ruling  out  competent  and  material  testimony  of- 
fered by  plaintiff  in  error;  (3)  error  in  allowing  the 
writ." 

W.  T.  Williams,  City  Atty.  of  Shawnee,  for  plaintiffs 
in  error. 

G.  A.  Outcelt,  for  defendant  in  error. 

Opinion  by  COLLIER,  C.  (after  stating  the  fiacts  as 
above).  In  a  mandamus  proceeding  "no  other  pleading 
or  written  allegation  is  allowed  than  the  writ  and  an- 
swer." Section  4915,  Rev.  Laws  1910.  It  therefore  fol- 
lows that  the  contention  of  plaintiff  in  error  that  the 
proper  pleadings  were  not  filed  in  this  case  is  without 
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merit.  The  judgment  rendered  and  here  complained  of  is 
res  adjudicata,  and  every  fact  that  was  involved  in  said 
judgment  or  that  could  have  been  involved  was  finally  dis- 
posed of,  and  consequently  the  court  did  not  err  in  refusing 
to  hear  the  evidence  offered  by  plaintiff  in  error  in  its  effort 
to  collaterally  attack  said  judgment.  Woodworth  v.  Tovm 
of  Hennessey,  32  Okla.  267,  122  Pac.  224. 

The  contention  of  plaintiff  in  error  that  an  alter- 
native writ  of  mandamus  was  not  issued  in  this  case  is 
not  well  taken,  as  a  peremptory  writ  may  properly  be 
issued  "when  the  right  to  require  the  performance  of  the 
act  is  clear,  and  it  is  apparent  that  no  valid  excuse  can 
be  given  for  not  performing  it,"  which  is  the  case  here. 
Section  4910,  Rev.  Laws  1910.  Mandamus  is  a  remedy 
to  compel  the  performance  of  a  duty  required  by  law, 
where  the  party  seeking  relief  has  no  other  legal  remedy, 
and  the  duty  sought  to  be  enforced  is  clear  and  undis- 
putable.  Territory  v.  Crum,  13  Okla.  9,  73  Pac.  297; 
United  States  v.  Beebe,  127  U.  S.  346,  8  Sup.  Ct.  1083,  32 
L.  Ed.  121.  The  motion  to  dismiss  the  application  for 
mandamus  in  the  trial  court  had  no  basis  of  law  upon 
which  to  stand. 

The  relief  sought  by  plaintiff  in  error  is  under  sec- 
tion 7378,  Rev.  Laws  1910,  which,  in  part,  provides  as 
follows : 

"Each  board  of  county  commissioners,  the  mayor 
and  council  of  each  city,  or  the  officers  exercising  like 
powers  in  any  city  having  a  charter  form  of  govern- 
ment, the  board  of  trustees  of  each  incorporated  town, 
the  directors  of  each  township,  the  board  of  education 
in  each  city  and  the  directors  of  each  school  district, 
shall  meet  on  the  first  Monday  in  July  of  each  year, 
and   shall   respectively  make   out  an   itemized   statement 

17—52 
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of  the  fiscal  condition  of  their  respective  municipalities 
and  of  the  estimated  needs  thereof  for  the  current  ex- 
penses of  the  ensuing  fiscal  year.  Said  estimate  shall  show, 
first,  any  unexpended  balance  on  hand  of  the  levy  for 
any  previous  year  or  years  for  current  expense  pur- 
poses; second,  the  estimated  income  of  the  municipality 
from  all  sources  other  than  from  ad  valorem  taxation, 
and  such  estimated  income  for  school  district  purposes 
shall  include  the  apportionment  of  the  income  from  the 
common  school  fund,  based  on  the  distribution  for  the 
next  preceding  fiscal  year;  third,  an  itemized  estimate 
of  the  amount  necessary  for  the  current  expenses  of 
each  such  municipality  for  the  ensuing  fiscal  year; 
fourth,  the  amount  necessary  for  a  sinking  fund,  suf- 
ficient to  pay  at  maturity  all  bonded  indebtedness  of 
such  municipality;  fifth,  the  amount  necessary  to  pay 
the  interest  coupons  falling  due  on  its  outstanding 
bonded  indebtedness." 

This  section  must  be  construed  in   connection  with 
sections  6771  and  6773,  Rev.  Laws  1910,  which  read: 

"6771.  It  shall  be  the  duty,  of  the  officers  of  each 
municipal  corporation  in  the  State  of  Oklahoma  by  law 
authorized  to  levy  taxes  to  make  a  levy  each  year  for 
the  sinking  fund,  which  shall,  with  the  money  already  in 
such  fund,  be  sufficient  to  pay  all  the  bonded  indebted- 
ness of  such  municipality  coming  due  during  the  follow- 
ing year;  one  year's  interest  on  all  outstanding  bonds  of 
such  municipality,  with  an  allowance  of  twenty-five 
per  cent,  for  delinquent  taxes  added;  and  an  additional 
sum  equal  to  one-third  of  the  original  amount  of  all 
outstanding  judgments  against  the  municipality,  when 
one-third  or  more  of  such  judgment  remains  due  sniy^ 
unpaid,  and  in  case  less  than  one-third  of  such  judg- 
ment remains  due,  then  the  levy  shall  cover  the  entire 
amount  of  such  judgment  yet  remaining  unpaid. 

"6773.     Such    sinking    fund    shall    be    used:     First. 
For  the  payment  of  interest  coupons  as  they  fall  due. 
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Second.  For  the  payment  of  bonds  falling  due,  if 
any  such  there  be;  and,  Third.  For  the  payment  of 
judgments  against  the  municipality,  if  any  there  be." 

Construing  said  sections  of  the  statute  quoted  supra 
together,  it  is  clearly  shown  that  it  is  the  duty  of  the 
mayor  and  council  of  the  city  of  Shawnee  to  include 
in  said  statement  required  to  be  made  by  them  to  the 
excise  board  of  Pottowatomie  county,  as  an  item  "of 
necessary  expense  for  a  sinking  fund,"  the  amount 
of  said  judgment  recovered  by  the  city  of  Tecumseh 
against  the  city  of  Shawnee,  to  the  end  that  said  excise 
board  may  levy  sufficient  taxes  to  pay  one-third  of  said 
judgment  per  year  until  said  judgment  and  interest 
thereon  is  paid;  and  upon  the  failure  of  said  mayor 
and  council  to  include  such  amount  in  said  statement  re- 
quired by  said  section  7378  to  be  made  to  the  excise  board, 
said  mayor  and  council  may  be  compelled  by  mandamus  so 
to  do. 

Section  6773,  Rev.  Laws  1910,  as  amended  by  act  of 
the  Legislature,  approved  March  5,  1915  (Sess.  Laws 
1915,  p.  126) ,  provides  that  a  judgment  against  a  munici- 
pality may  be  paid  out  of  the  sinking  fund  on  hand,  and  the 
deficit  thereby  caused  in  such  fund  may  properly  be  in- 
cluded in  said  statement  required  to  be  made  by  the 
mayor  and  council  of  a  city  to  the  excise  board,  as  an 
item  to  be  included  in  the  necessary  sinking  fund. 

In  addition  to  the  above-stated  modes  of  paying  judg- 
ments, it  is  provided  by  section  362,  Rev.  Laws  1910,  that 
bonds  may  be  issued  for  paying  outstanding  judgments, 
and  when  this  course  has  been  pursued  the  amount  of  the 
intereiit  accruing  on  such  bonds  and  the  amount  to  re- 
deem such  bonds  at  maturity  may  properly  be  included  in 
the   statement  required   to   be  made  by   the   mayor  and 
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council  of  a  city  to  the  excise  board  of  the  county,  as  an 
item  "of  the  amount  necessary  for  a  sinking  fund." 

In  either  mode  which  may  be  adopted  for  the  pay- 
ment of  an  outstanding  judgment  against  a  city,  the  prime 
requirement  of  the  law — ^that  the  excise  board  be  advised 
of  the  fiscal  condition  of  the  city,  to  the  end  that  the  said 
board  may  intelligently  make  the  required  levies  for  the 
collection  of  necessary  taxes — is  met.  Hence,  while  the 
contention  of  the  city  of  Shawnee  that  "in  said  statement 
required  there  is  no  provision  for  an  estimate  to  pay  one- 
third  of  judgments  against  municipalities"  is  correct  to 
the  extent  that  such  estimate  is  not  required  in  just 
these  words,  still  it  is  the  law.  Such  statements,  in 
order  to  show  "the  fiscal  condition  of  a  city,"  must  state 
what  judgments  are  outstanding  against  it,  and  must  pro- 
vide for  their  payment  by  including  them  in  such  state- 
ment as  items  of  the  "necessary  sinking  fund,"^  whether 
such  judgments  are  paid  out  of  the  sinking  fund  on  hand, 
or  by  a  levy  of  a  sinking  fund  to  pay  the  same,  or  by  the 
issue  of  bonds,  as  provided  by  «aid  section  362,  supra. 
Consequently,  the  said  contention  of  the  city  of  Shawnee 
that  "  there  is  no  provision  for  an  estimate  to  pay  one- 
third  of  judgments  against  the  municipality"  is  but  fol- 
lowing the  shadow,  and  not  the  substance  of  the  law. 

It  follows  that  the  peremptory  writ  of  mandamus  in 
this  case  was  properly  awarded,  and  this  case  should  be 
affirmed. 

By  the  Court:    It  is  so  ordered. 
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CAMPBELL  V.  NEWTON  &  DRISKILL  et  al. 

No.  o'Sio.     Opinion  FIUmI  Oc-tobc.   5.  1915. 
(152  Pac.  S41.) 

Error  from  District  Court,  Canadian  County; 
John  J.  Carney,  Judge. 

Action  by  C.  B.  Campbell  against  Newton  &  Driskill 
and  others.  Judgment  for  defendants,  and  plaintiff  brings 
error.    Motion  to  dismiss  denied. 

Bond,  Melton  &  Melton,  for  plaintiff  in  error. 

R.  B.  Forrest,  for  defendants  in  error. 

Opinion  by  MATHEWS,  C.  The  defendants  in  error 
have  filed  a  motion  to  dismiss  this  appeal,  assigning  as 
grounds  therefor  the  alleged  failure  of  plaintiff  in  error 
to  comply  with  rule  25  of  this  court  (38  Okla.  x,  137  Pac. 
xi)  in  the  preparation  of  his  brief.  We  find  that  said  brief 
substantially  conforms  to  said  rule,  and  said  motion  to 
dismiss  should  be  denied,  and  defendants  in  error  allowed 
20  days  to  file  answer  brief. 

Motion  to  dismiss  denied. 

By  the  Court :     It  is  so  ordered. 
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CAMPBELLL  V.  NEWTON  &  DRISKILL  et  al. 

No.  5235.     Opinion  Filed  Noveml>er  2,  1915. 

Rehearing  I)enie<l  November  23,  1915. 

(152  Pae.  841.) 

1.  SALES—Fraud— Evidence— Excjesive  Price.  In  the  purchase  of 
property,  the  mere  fact  that  it  was  sold  to)  hlgn  Is  not  per  se 
prima  facie  evidence  of  fraud  in  the  consummation  of  the  said 
sale. 

2.  BILLS  AND  NOTES— Fraud— Waiver  of  Defense-Giving  of  Re- 
newal Note.  If  a  imrty  is  induced  by  fraudulent  acts  to  execute 
a  note  and  afterwards  renews  the  note,  with  full  knowledge  of  the 
fraud,  then  such  renewal  would  operate  as  a  waiver  of  his  right 
to  urge  the  same  as  a  defense  again.st  said  renewal  note. 

3.  EVIDENCE— Statements  of  Con^nrator— Admissibility— Prelim- 
inary Proof.  Before  statements  of  one  alleged  conspirator  are 
admissible  in  evidence  against  his  alleged  co-conspiiator,  the 
party  offering  the  same  must  ftist  made  out  a  prima  facie  case  of 
conspiracy'  aliunde,  and,  when  such  a  prima  facie  case  is  made 
out,  then  the  stateuK»nt  of  one  conspirator  made  during  the 
l)endency  of  the  wrongful  enterprise,  before  its  consummation,  and 
in  furtherance  of  its  object,  will  be  received  in  evidence  again??t 
his  co-conspirator. 

4.  PLEADING — Amendment  of  Answer — Repleading  Defense  Im- 
perfectly Pleaded.  Defendants  in  their  answer  set  up  a  plea  of 
fraud  and  imperfectly  also  .set  up  a  plea  of  failu:«»  of  considera- 
tion. AfCer  the  verdict  of  the  jury  had  been  returntnl  the  court 
peimitted  the  defendants  to  amend  thei:  answer  by  more  fully 
pleading  failure  of  consiileration.     Held,  not  error. 

(Syllabus  by  Mathews,  C.) 

Error  from  District  Court,  Canadian  County; 
John  J.  Carney,  Judge. 

Action  by  C.  B.  Campbell  against  Newton  &  Driskill, 
a  copartnership  composed  of  J.  A.  Newton  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  error.  Reversed 
and  remanded. 

Bond,  Melton  &  Melton,  for  plaintiff  in  error. 
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R.  B.  Forrest,  for  defendants  in  error. 

Opinion  by  MATHEWS,  C.  This  action  was  instituted 
in  the  district  court  of  Canadian  county  upon  a  promissory 
note  signed  by  defendants,  a  partnership,  and  payable  to 
the  First  National  Bank  of  Minco  and  indorsed  to  this 
plaintiff.  The  note  was  dated  November  20,  1911,  and  due 
January  1,  1912.  The  defendants  answered  by  (1)  admit- 
ting the  execution  of  the  note,  (2)  general  denial,  (3)  fail- 
ure of  consideration,  (4)  fraud  in  procuring  their  signa- 
ture to  the  note,  (5)  failure  to  deliver  the  colts,  for  the 
purchase  of  which  said  note  was  executed,  and  (6)  that 
plaintiff  was  not  an  innocent  holder  of  said  note.  The 
plaintiff  replied  by  alleging  that  the  consideration  for  the 
note  sued  on  was  a  two-thirds  interest  in  eight  colts  sold 
by  the  plaintiff  to  defendants  and  one  John  Gray;  that,  at 
the  request  of  defendant  Newton,  plaintiff  sold  to  the  said 
defendants  and  John  Gray  said  two-thirds  interest  in  eight 
colts  for  $2,333.33  1-3,  the  plaintiff  reserving  a  one-third 
interest  in  said  colts ;  and  that  the  said  defendants  took  over 
the  interest  of  the  said  John  Gray  in  said  colts  and  assumed 
and  agreed  to  pay  the  joint  indebtedness ;  and  that  after- 
wards, upon  the  suggestion  and  request  of  the  defendant 
Newton,  plaintiff  advertised  and  sold  said  colts  to  the  high- 
est bidder  at  the  Oklahoma  City  State  Fair  in  1912  for 
about  $1,600,  which,  with  the  exception  of  the  cost  of  said 
sale,  was  placed  to  the  credit  of  the  said  Newton  upon  the 
purchase  price  for  said  colts ;  and  that  the  note  herein  sued 
on  was  a  renewal  for  the  balance  due  on  the  original  con-* 
sideration.  Plaintiff  in  his  reply  further  alleged  that,  long 
after  the  sale  of  said  colts,  the  said  Newton  often  promised 
and  agreed  to  pay  the  balance  due,  and  that  defendants 
executed  the  note  sued  on  to  the  First  National  Bank  of 
Minco  long  after  the  transactions  set  up  in  his  answer  as 
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a  defense  had  taken  place  and  with  full  knowledge  of  the 
same,  and  that  by  reason  of  the  renewal  of  said  note,  with 
such  knowledge,  the  defendants  have  waived  their  plea 
of  fraud  as  set  up  in  their  answer.  The  cause  was  tried 
to  a  jury,  which  returned  a  verdict  in  favor  of  defendants, 
and  plaintiff  brings  error  to  this  court. 

1.  Defendants  in  their  pleadings  and  at  the  trial 
claimed  that  the  plaintiff  and  one  John  Gray,  the  joint 
maker  of  the  first  note  executed,  entered  into  a  conspiracy 
to  defraud  the  defendants  by  selling  the  colts  to  the  said 
Gray  at  an  exorbitant  price;  the  pleadings  thereon  being 
as  follows : 

"The  said  colts  were  not  of  the  value  of  $3,600,  nor 
near  said  amount ;  that  in  truth  and  fact  the  said  colts  were 
not  worth  a  greater  sum  than  $1,200  at  said  time,  and  the 
plaintiff  and  the  said  Gray  well  knew  that  they  were  worth 
no  more,  but  with  intent  to  cheat  and  defraud  these  de- 
fendants, and  to  obtain  their  names  upon  said  notes,  with 
the  ulterior  motive  of  forcing  these  defendants  to  pay  said 
sum  represented  by  said  two  notes,  did  then  and  there  agree 
upon  said  consideration  price  of  $3,600,  and  did  then  and 
there  further  agree  as  part  of  said  conspiracy  that  the  said 
Campbell  should  keep  a  one-third  interest  5n  said  colts,  and 
the  said  notes  should  represent  the  remaining  two-thirds 
interest  in  said  property  ostensibly  and  fraudulently  pur- 
ported to  be  purchased  by  said  Gray.  And  the  defendants 
aver :  That  the  said  Gray  and  said  Campbell  did  represent 
to  defendants  that  said  deal  and  transaction  between  them 
was  bona  fide,  and  request  these  defendants  to  indorse  said 
two  notes  as  surety  on  said  Gray.  That  these  defendants 
had  no  knowledge  or  information  relative  to  any  of  said 
matters,  and  were  totally  in  ignorance  of  said  conspiracy 
and  said  fraudulent  intent  of  the  said  Gray  and  said  plain- 
tiff, and  being  in  such  ignorance,  and  having  faith  and 
confidence  in  both  of  said  parties,  did  consent  to  and  did 
sign  the  said  notes  as  sureties  thereon.    These  defendants 
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further  allege  that  thereafter  the  said  Gray  gave  no  further 
attention  to  said  alleged  deal  relative  to  said  colts,  and  did 
not  then  nor  at  aqjf  time  thereafter  take  possession  of  said 
colts,  and  at  no  time  exercised  control  thereof,  but  that  they 
remained  at  all  times  in  the  possession  and  under  the  con- 
trol of  the  plaintiff." 

The  plAntiff  contends  that  the  evidence  introduced  a^ 
the  trial  did  not  make  out  even  a  prima  fade  case  of  f rau(^ 
and  that  it  was  error  to  submit  this  issue  to  the  jury. 
An  j  investigation  of  the  evidence  introduteed  at  the 
trial  leads  us  to  the  conclusion  that  plaintiff's  contention 
is  correct. 

In  order  the  better  to  understand  the  evidence  we 
quote  the  substance  of  the  evidence  of  J.  A.  Newton,  who 
was  the  principal  witness,  at  length: 

"In  1909  and  for  several  years  before  that,  I  knew 
Gray.  He  was  connected  with  Campbell  in  the  way  of  train- 
ing horses  for  the  track.  I  saw  Gray  driving  and  leading 
Campbell's  horses  about.  I  heard  Gray  and  Campbell  talk- 
ing together  about  horses  a  number  of  times.  Campbell 
told  me  Gray  was  one  of  the  best  horse  trainers  that  he 
ever  knew ;  that  he  was  a  failure  as  a  race  horse  man  in  a 
way,  that  is,  didn't  make  much  money,  but  he  was  a  great 
trainer.  In  1909,  John  Gray  came  over  to  Minco.  He  cam§ 
into  my  store,  and  he  said  he  was  practically  broke,  and  he 
asked  me  if  I  would  loan  him  some  money  to  buy  a  race 
horse.  I  let  him  have  a  check  for  $200.  A  few  days  after 
that  he  wanted  to  buy  eight  colts  that  Mr.  Campbell  had, 
and  he  wanted  me  to  go  on  the  note  with  him.  He  said 
Campbell  would  not  let  him  have  charge  of  the  colts,  or 
he  could  not  buy  them,  without  me  going  on  the  note.  I 
saw  Mr.  Campbell  afterwards,  and  he  said:  *John  Gray  is 
a  good  race  horse  man.  He  will  pay  this  all  out.  He  needs 
help.'  John  Gray  came  back  the  third  time  and  told  me,  if 
I  would  go  on  the  paper,  that  Campbell  would  take  a  third 
interest  in  the  colts.    He  and  I  and  Mr.  Campbell  talked 
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about  it  then.  Mr.  Campbell  said  to  Gray,  *Now,  John, 
you'll  go  ahead  with  Netwon  and  make  this  deal  and  make 
this  paper,  and  Mr.  Newton  sign  it,  and  if  any  of  the 
horses  fail  to  make  good  in  any  way  in  y^ur  training  I  will 
take  them  back.'  Then  John  Gray  and  I  signed  the  first 
note,  some  time  in  June,  1909.  The  colts  were  out  in  C. 
B.  Campbell's  pasture.  I  told  them  these  sucking  colts  don't 
look  to  be  worth  such  money,  and  they  said: /You  know 
nothing  about  it ;  you  don't  know  what  they  are  worth' — and 
I  didn't,  of  course.  John  Gray  said  we  were  getting  them 
cheap,  and  so  did  Campbell.  John  Gray  was  doing  all  the 
dealing.  The  colts  were  left  on  Campbell's  farm  during  the 
winter.  At  the  time  the  notes  were  signed,  it  was  agreed 
Campbell  was  to  keep  the  colts  there  and  turn  them  over 
to  John  Gray  some  time  in  the  next  summer.  Gray  did 
not  take  possession  of  the  colts  in  1910,  nor  any  time.  He 
never  had  charge  of  them  at  all.  Mr.  C.  B.  Campbell  was 
the  only  one  who  ever  had  control  of  them.  In  the  fall  of 
1910,  he  said  he  wasn't  going  to  let  Gray  have  the  colts,  so 
he  took  them  to  Oklahoma  City  at  the  October,  1910,  fair, 
and  put  them  up  at  public  auction  and  sold  them.  I  was 
present.  $1,600  was  realized.  Mr.  Campbell  kept  the  money. 
I  made  a  note  subsequent  to  that.  It  was  the  renewal  note 
now  sued  on  growing  out  of  this  transaction.  I  paid  the 
interest  for  two  years,  and  then  they  told  me  if  I  didn't 
pay  the  note  they  \\onld  si'e  mc.  The  last  time  the  note  vvas 
renewed,  was  a  year  ago  this  past  November.  I  wasn't 
at  home,  and  Mr.  Driskill  renewed  it,  and  I  signed  it  after- 
wards. Gray  is  now  dead.  I  talked  to  Campbell  about  the 
payment  of  the  note  after  the  summer  of  1911.  I  told  him 
if  he  wouldn't  sue  me  and  ruin  my  credit,  while  the  horses 
were  sold  high,  maybe  I  could  make  a  raise  and  I  would  pay 
this  debt.  I  did  not  tell  Campbell  he  had  worked  a  scheme 
to  defraud  me.  I  told  him  the  colts  were  sold  high.  I 
think  that  was  defrauding  me.  That  is  my  idea  of  fraud. 
John  Gray  was  the  man  who  bought  these  colts." 

The  principal  defense  advanced  by  defendants  was  that 
of  fraud,  and  the  only  competent  evidence  pertaining  to 
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fraud  is  the  testimony  of  defendant  J.  A.  Newton  to  the 
effect  that  the  colts  were  sold  at  too  high  a  price.  This 
kind  of  evidence,  standing  alone  and  unsupported  by  evi- 
dence of  other  wrong  conduct,  does  not  make  out  such  a  case 
of  fraud  as  justifies  its  submission  to  the  jury.  In  other 
words,  that  the  property  was  sold  at  an  exorbitant  price  is 
not  per  se  any  indication  whatever  of  fraud,  and  there  is 
no  competent  evidence  in  this  case,  other  than  the  state- 
ment of  defendant,  J.  A.  Newton,  even  that  the  colts  were 
sold  at  an  exorbitant  price.  It  is  well  known  that  racing 
colts  at  that  age  have  only  a  speculative  value,  and  their 
real  value  depends  almost  wholly  upon  their  showing  after 
development  and  training.  In  the  case  at  bar,  the  colts  were 
shown  to  have  a  thoroughbred  pedigree,  and,  while  they  only 
brought  about  $1,600  at  the  auction  sale,  there  was  evidence 
introduced  at  the  trial  showing  that  one  of  these  colts  was 
then  worth  between  $1,500  and  $2,000,  and  another  be- 
tween $1,000  and  $1,200,  and  one  of  the  same  was  a  full 
brother  to  a  horse  that  had  been  sold  for  $8,000. 

Fraud  is  never  presumed,  but  must  be  proven  by  the 
party  pleading  the  same,  and  in  this  case  defendants  have 
signally  failed  to  prove  facts  that  raise  even  a  suspicion 
of  fraud. 

2.  The  plaintiff  next  urges  that,  after  defendants  dis- 
covered the  matters  of  fraud  pleaded  in  their  answer  as  a 
defense,  they  gave  the  renewal  note  sued  on.  The  defend- 
ant Newton  testified  thereon  as  follows : 

"Q.  Mr.  Newton,  when  this  note  was  first  renewed, 
did  you  have  any  knowledge  of  this  fraud  then?  A.  No, 
I  did  not.  Q.  When  did  you  first  find  it  out?  A.  It  was 
a  long  time  after  that.  Q.  Was  it  in  1911?  A.  Well, 
along  in  the  summer.  Q.  Can  you  give  me  anywhere  near 
the  exact  time?    A.    Well,  I  think  in  June." 
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The  transaction  for  the  purchase  of  the  colts  was 
consummated  about  June,  1909,  and  the  note  was  given 
then  and  was  twice  renewed ;  the  last  renewal  being  the  note 
herein  sued  on,  dated  November  20,  1911.  It  appears  that 
the  defendant  John  Gray  died  prior  to  the  renewal,  and 
the  defendants  alone  signed  the  same.  Even  conceding  that 
the  facts  presented  by  defendants  constitute  fraud,  full 
knowledge  thereof  was  brought  to  the  attention  of  defend- 
ants long  prior  to  the  renewal  of  the  note  sued  on,  and,  if 
defendants  elected  to  sign  a  renewal  note  under  those  cir- 
cumstances, they  waived  their  right  to  urge  the  same  as  a 
defense  against  said  renewal  note. 

3.  During  the  trial,  the  defendant  Newton  was  per- 
mitted, over  the  objection  of  plaintiff,  to  detail  conversations 
had  between  himself  and  said  John  Gray  relative  to  his 
signing  the  note  as  alleged' as  surety  for  the  said  Gray.  The 
depositions  of  one  D.  B.  Freeman  were  also  introduced  over 
the  objection  of  plaintiff,  which  detailed  a  conversation  he 
nad  with  the  said  John  Gray  in  Dallas,  Tex.,  in  June,  1909, 
relative  to  the  purchase  of  the  colts  from  the  plaintiff.  In 
each  of  these  cases,  the  testimony  was  admitted  upon  the 
theory  that  a  conspiracy  existed  between  the  said  John  Gray 
and  plaintiff  to  defraud  the  defendants  in  the  sale  of  the 
colts.  Before  such  testimony  is  admissible,  it  is  the  duty 
of  the  party  offering  the  same  to  first  make  out  a  prima 
facie  case  of  conspirary  aliunde,  and,  when  such  a  prima 
facie  case  is  made  out,  then  the  statements  of  one  con- 
spirator, made  during  the  pendency  of  the  wrongful  enter- 
prise, before  its  consummation,  and  in  furtherance  of  its 
object,  will  be  received  in  evidence  against  his  co-con- 
.spirator.  But  in  this  case,  as  stated  before,  the  defend- 
ants had  failed  to  lay  the  predicate  for  the  proper  admis- 
sion of  the  testimony,  by  first  presenting  such  testimony  as 
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would  warrant  the  court  in  finding  that  such  a  conspiracy 
actually  existed.  Having  failed  to  do  this,  the  admission  of 
the  foregoing  testimony  was  error.  3.  Ency.  of  Evidence,  p. 
429;  Bennett  v.  State,  62  Ark.  516,  36  S.  W.  947;  State  v. 
McGee,  81  Iowa,  17,  46  N.  W.  764;  Samples  v.  People,  121 
111.  547,  13  N.  E.  536;  MiUer  v.  Dayton,  57  Iowa,  423,  10  N. 
W.  814;  hoggins  V.  State,  8  Tex.  App.  434;  State  v.  Cor- 
coran, 7  Idaho,  220,  61  Pac.  1034 ;  State  v.  Rogers,  54  Kan. 
683,  39  Pac.  219 ;  StraUon  v.  Oldfield,  41  Neb.  702,  60  N. 
W.  82 ;  State  v.  Palmer,  79  Minn.  428,  82  N.  W.  685. 

4.  After  the  jury  had  returned  its  verdict,  the  court 
permitted  the  defendants  to  file  the  following  amendment 
to  their  answer : 

"These  defendants  allege  that  at  the  time  of  the 
making  of  the  original  note,  of  which  the  note  herein  sued 
upon  is  but  a  renewal,  it  was  agreed,  and  such  agreement 
was  a  part  of  the  consideration  of  said  note,  that  the  said 
John  Gray  should  and  would  train  the  said  colts  for  racing 
purposes;  and  the  plaintiff  specifically  agreed  that  said 
Gray  might  and  should  have  the  possess  on  of  said  colts 
after  the  1st  day  of  July,  1910,  for  the  special  purpose  of 
training  the  same;  that  notwithstanding  said  agreement 
and  undertaking  of  the  plaintiff,  on  and  after  the  1st  of 
July,  1910,  the  plaintiff  at  all  times  refused  to  allow  the 
said  John  Gray  to  take  or  to  have  the  said  colts  for  train- 
ing. And  these  defendants  say  that  by  reason  of  said  acts 
of  refusal  the  value  of  said  colts  was  depreciated,  and  the 
consideration  of  this  agreement,  by  said  act  of  the  plain- 
tiff, failed." 

The  plaintiff  contends  that  this  amendment  changed  the 
defense  in  the  case,  and  that  it  was  error  for  the  court  to 
permit  the  same. 

Section  4790,  Rev.  Laws  1910,  permitting  amendments, 
so  far  as  applicable  here,  is  as  follows : 
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"The  court  may,  before  or  after  judgment,  :n  further- 
ance of  justice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading,  process  or  proceeding,  *  *  *  by  inserting 
other  allegations  material  to  the  case,  or  conform  the  plead- 
ing or  proceeding  to  the  facts  proved,  when  such  amend- 
ment does  not  change  substantially  the  claim  or  defense." 

In  defendants'  original  answer,  they  pleaded  failure  of 
consideration  and  also  the  following  : 

"These  defendants  further  allege  that  thereafter  the 
said  Gray  gave  no  further  attention  to  said  alleged  deal  rela- 
tive to  said  colts  and  did  not  then  nor  at  any  time  there- 
after take  possession  of  said  colts,  and  at  no  time  exer- 
cised control  thereof,  but  that  they  remained  at  all  times 
in  the  possession  and  under  the  control  of  the  plaintiff." 

The  amendment  aforesaid  cannot  be  held  to  be  the  in- 
troduction of  a  new  defense  or  a  change  in  defense,  but  a 
repleading  or  enlargement  of  the  defense  of  failure  of  con- 
sideration, already  somewhat  imperfectly  pleaded,  and  we 
believe  it  was  permissible. 

The  case  of  Fort  Produce  Co.  v.  Southwestern  Grain  & 
Produce  Co.,  26  Okla.  13,  108  Pac.  386,  is  in  point,  but  the 
reverse  of  the  case  at  bar,  the  syllabus  of  that  case  being 
as  follows : 

"Plaintiffs  brought  an  act  on  to  recover  damages  re- 
sulting to  them  from  a  purchase  of  a  car  load  of  potatoes 
sold  to  them  by  defendant  upon  the  representation  and 
guaranty  that  they  were  sound  and  merchantable;  whereas, 
a  great  portion  of  them  were  rotten,  grubby,  and  unmer- 
chantable. They  were  permitted  to  amend  their  petition 
to  allege  that  defendant  so  loaded  the  car  that  plaintiffs 
could  inspect  only  the  top  of  same  before  they  were  com- 
pelled to  pay  for  the  car,  and  that  he  fraudulently,  with 
the  purpose  and  design  to  deceive  the  plaintiffs,  had  placed 
upon  the  top  of  the  car  sound  potatoes  and  *n  the  bottom  of 
the  car  rotten  and  unmerchantable  potatoes,  and  because 
of  said  acts  they  were  damaged,  and  prayed  for  damages  re- 
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suiting  from  the  fraudulent  acts  of  defendant.    Held,  that 
the  court  did  not  err  in  permitting  the  amendment." 

It  is  thus  seen  from  the  case  last  above  referred  to  that 
there  is  such  a  close  analogy  between  fraud  and  failure  of 
consideration  that  it  was  held  therein  that  it  was  not  a 
changing  of  plaintiff's  claim  to  permit  an  amendment  set- 
ting up  the  plea  of  fraud,  after  having  first  pleaded  a  breach 
of  warranty.  Terrapin  v.  Barker,  26  Okla.  93, 109  Pac.  931 ; 
Herron  v.  M.  Rumley  Co.,  29  Okla.  317,  116  Pac.  952; 
Trower  v.  Roberts,  30  Okla.  215,  120  Pac.  617;  Penn  v. 
Penn,  37  Okla.  651,  133  Pac.  207. 

We  recommend  that  the  judgment  be  reversed  and  re- 
manded, with  instructions  to  the  trial  court  to  proceed  in 
accordance  with  this  opinion. 

By  the  Court :     It  is  so  ordered. 


MISSOURI,  0.  &  G.  RY.  CO.  v.  O'NEAL. 

Xo.  3137.     Opinion  ¥\\ei\  Noveutber  2,  1915. 

Rehearing  Denied  November  28.  1915. 

(152  Pae.  1071.) 

JUSTICES  OF  THE  PEACE—Correction  of  Transcribt— Appeal— Di» 
missal.  Where  a  transcript  on  api>eal  f.xnn  a  justice  court  ta 
the  county  court  shows  the  filing,  l)ut  not  approval,  of  an  appeal 
iKMid  within  ten  days  after  judgment,  and  the  original  l)ond  ac- 
companying the  transcript  does  not  show  the  filing  or  approval  by 
the  justice  of  the  peace,  and  a  motion  is  filed  in  the  county  court 
to  dismiss  the  appeal  on  account  of  such  defect,  and  the  appellant 
takes  no  steps  to  correct  the  transcript  until  almost  fou.  mcmths 
after  such  motion  is  filed,  and  not  then  until  after  the  motion  is 
sustained,  when  an  application  is  made  to  the  court  for  an  order 
on  the  justice  of  the  i)eace  direi'tinLC  him  to  file  a  correfted 
transcript  within  twenty  days,  held,  that  such  application  to 
connect   the    transcript    was   not    timely,   and    the   denial    of   the 
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same  was  uot  error,  and  the  dismissal  of  the  apiieal  was  not  an 
abuse  of  discretion  sufficient  to  justify  the  Supreme  Court  in 
reversing  such  orders. 

(Syllabus  by  Galbralth,  C.) 

Error  from  County  Court,  Coal  County; 
R.  H.  Wells,  Judge. 

Action  by  A.  J.  O'Neal  against  the  Missouri,  Oklahoma 
&  Gulf  Railway  Ck)mpany.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

E.  R,  Jones,  J.  C.  Wilhoit,  Alexander  New,  and 
Arthur  Miller,  for  plaintiff  in  error. 

G.  T.  Rails,  for  defendant  in  error. 

Opinion  by  GALBRAITH,  C.  .This  appeal  is  prose- 
cuted from  the  judgment  of  the  trial  court  dismissing  an 
appeal  from  a  justice  of  the  x)eace  court. 

Errors  assigned  are:  (1)  That  the  said  court  erred  in 
overruling  the  motion  of  the  plaintiff  in  error  to  require  the 
justice  of  the  peace  to  file  an  amended  transcript;  (2)  the 
court  erred  in  sustaining  the  motion  of  the  defendant  in 
error  to  d  smiss  said  appeal ;  (3)  the  court  erred  in  dismiss- 
ing said  appeal. 

It  appears  that  judgment  by  default  was  rendered  in 
the  justice  court  on  December  15,  1910,  and  that  the  tran- 
script on  appeal  was  lodged  with  the  county  court  on  Decem- 
ber 23,  1910.  Following  the  recital  in  the  transcript  of 
the  justice  of  the  peace  of  judgment  against  the  plaintiff 
in  error  for  $50  and  costs,. there  is  the  following  recital: 

"Now  on  this  20th  day  of  December,  1910,  comes  the 
Missouri,  Oklahoma  &  Gulf  Railway  Company,  and  files  its 
appeal  bond,  whereupon  appeal  is  taken  to  the  county  court 
of  Coal  county,  Oklahoma.  J.  G.  VIncent." 
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On  January  23,  1911,  a  motion  was  filed  in  the  county 
court  to  dismiss  the  appeal:  (1)  For  failure  "to  make  and 
file  appeal  bond  or  undertaking  with  the  justice  of  the  peace 
before  whom  this  cause  was  tried."  (2)  That  no  appeal 
bond  has  been  filed  or  approved  by  the  justice  of  the  peace 
from  whom  the  cause  was  appealed.  (3)  For  failure  of  the 
justice  of  the  peace  to  make  proper  certificate  of  the  tran- 
script on  appeal.  On  the  5th  day  of  April,  1911,  on  hearing 
the  motion  to  dismiss,  the  appeal  was  sustained  on  the 
ground  that: 

"The  said  appeal  bond  was  not  filed  and  approved  by 
J.  G.  Vincent,  justice  of  the  peace  of  Ashflat  township. 
Coal  county,  Okla.,  as  required  by  law,  and  that  the  tran- 
script of  said  justice  of  the  peace  was  not  in  due  form." 

On  the  same  day  the  railroad  company  filed  a  motion 
"for  an  order  requiring  the  justice  of  the  peace  render- 
ing the  judgment  appealed  from  to  file  in  the  county  court 
his  amended  transcript,  according  to  law,  within  20  days 
from  this  date."  Th's  motion  was  denied  on  the  same  day 
on  the  ground,  as  the  court  found  in  its  order,  that  the 
motion  had  not  been  filed  in  due  time,  "and  was  not  filed 
until  after  said  appealed  cause  had  been  dismissed;  and, 
further,  that  the  grounds  stated  in  the  motion  are  not 
well  taken."  On  May  2d,  following,  a  motion  was  present- 
ed and  heard,  asking  the  court  "to  change  and  correct  the^ 
journal  entry  and  judgment  entered  in  said  cause  on  April 
5,  1911."  Th:s  motion,  after  hearing  evidence  in  support 
and  in  resistance  thereof,  was  by  the  court  denied.  It  is 
the  ruling  on  this  last  motion  that  is  attempted  to  be 
presented  by  the  first  assignment  of  error,  but  that  as- 
signment is  not  well  taken,  for  the  reason  that,  under  the 
findings  of  fact  made  by  the  court  upon  the  hearing  of  this 
motion,  the  court's  ruling  was  correct,  and  the  finding 
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made  by  the  trial  court  in  such  cases  is  binding  upon  this 

court. 

The  question  presented  by  the  other  two  assignments 
is  whether  or  not  under  the  record  it  was  error  for  the 
court  to  dismiss  the  appeal.  If  the  application  had  been 
made  within  a  reasonable  time,  after  the  motion  to  dis- 
miss had  been  filed,  for  permission  to  file  a  corrected 
transcript,  and  the  proper  showing  had  been  made  in 
support  thereof,  the  court  would  doubtless  have  granted 
such  permission,  or,  if  he  had  refused  to  do  so,  such  re- 
fusal would  clearly  have  been  an  abuse  of  discretion  that 
would  have  justified  this  court  in  setting  aside  the  order 
of  dismissal,  and  ordering  the  cause  reinstated  in  that 
court;  but,  under  the  facts  as  disclosed  by  the  record,  a 
different  proposition  is  presented.  It  appears  from  the 
face  of  the  record,  at  the  time  the  motion  to  dismiss  was 
filed,  that  the  appeal  had  not  been  properly  perfected,  in- 
asmuch as  the  transcript  did  not  show  that  the  appeal 
bond  had  been  approved  by  the  justice  of  the  peace.  Sec- 
tion 5467,  Rev.  Laws  1910,  provides  that  the  "appeal  shall 
be  complete  upon  the  filing  and  approval  of  the  under- 
taking," hence  this  statute  makes  the  "approval"  of  the 
undertaking  on  appeal  as  essential  as  the  "filing"  within 
ten  days  from  the  date  of  judgment.  The  plaintiff  in 
error,  instead  of  using  ordinary  diligence  to  correct  the 
apparent  defect  in  the  transcript,  waited  until  the  5th  day 
of  April,  1911,  almost  four  months  after  the  motion  to 
dismiss  had  been  filed,  and  then  did  not  present  a  corrected 
transcript  showing  the  filing  and  approval  of  the  appeal 
bond,  but  merely  asked  an  order  on  the  justice  of 
(ihe  peace  directing  him  to  file  a  corrected  transcript, 
and  the  record  shows  that  even  this  application  was  not 
made  until  after  the  appeal  had  been  dismissed.    The  ap- 
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plication  for  permission  to  file  a  corrected  transcript  was 
addressed  to  the  sound  discretion  of  the  trial  court.  We 
cannot  say  that  the  county  court  abused  the  discretion 
vested  in  it  by  the  law  in  denying  this  application,  made 
after  this  long  delay  and  in  the  manner  this  application 
was  presented. 

We  therefore  recommend  that  the  judgment  appealed 
from  be  affirmed. 

By  the  Court:     It  is  so  ordered. 


WILLIAMSON  V.  SCULLY. 

X(».  4«li(J.     Opiiidi  V\\iH\  .Tuly  iri.  11)1.'. 

Uelu»ar!nK  DvMiIo;!  N(Aoiiil!cr  'S\,  IDlf*. 

(172  Viu\  s;51).) 

1.  EVIDENCE— Parol— Written    Agireement— Conditional    Delivery. 

The  a(lmis.si<)n  of  oral  evidence  to  explain  the  possession  of,  and 
t<\  prove  that  tlie  delivery  of  a  written  e  >i!tract  wa ;  conditional, 
and  that  sncli  delivery  was  not  to  become  effective  nntil  the 
hapi)enins:  of  some  other  event,  is  not  a  violation  of  the  rule 
which  would  pn  hihit  the  introduction  of  oral  evidence  to  con- 
tradict or  vary  the  to.ms  of  the  cnmtract. 

2.  TRIAL— Instruci«d  Verdict — Issues — Conditional  Deliverj-  of  Con 
tract.  Whi»re  the  evidence  tendered  is  compiMent.  relevant,  and 
material,  it  should  k*>  to  the  jury,  and  it  is  error  to. sustain  an 
ohje<-tion  to  such  evidence  and  instrncr  a  vc  die:  aixain^t  the 
party  offering  the  same. 

tSyilal.us  ly  Watts.  (\ ) 

Error  from  Distinct  Court,  Custer  County; 
J.  W.  Lawter,  Judge. 

Action  by  Jerry  C.  Scully  against  J.  A.  Williamson. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 
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Henry  Bvlow  and  Jds.  M.  Shackleford,  for  plaintiff 
in  error. 

Geo.  T.  Webster,  for  defendant  in  error. 

Opinion  by  WATTS,  C.  This  case  comes  from  the 
district  court  of  Custer  county.  The  defendant  in  error, 
Scully,  sued  the  plaintiff  in  error,  Williamson,  for  services 
as  real  estate  broker.  The  petition  is  in  form,  showing 
employment,  listing  the  property,  securing  the  purchaser, 
willing,  able,  and  ready,  etc.,  and  written  contract  of  sale 
between  the  owner  and  proposed  purchaser.  The  answer 
is:  (1)  A  general  denial:  (2)  admission  of  employment; 
that  the  proposed  purchaser  was  not  "able,  willing,  and 
ready,"  etc.,  and  that,  in  fact,  plaintiff  never  made  sale 
in  accordance  with  the  conditions  of  his  employment;  and 
denying  liability.  The  case  was  tried  to  the  court  and 
jury.  Plaintiff's  evidence  apparently  sustained  the  peti- 
tion. Defendant  offered  to  prove,  substantially,  that  the 
written  contract  was  placed  in  escrow  to  be  delivered  and 
become  effective  upon  the  happening  of  future  events, 
the  purchaser  returning  home  to  Minnesota  and  the  consum- 
mation of  a  proposed  deal  of  his  property  there,  whereby 
he  would  be  able  to  perform  here ;  that,  in  event  of  sale  in 
Minnesota,  purchaser  was  to  send  certain  amount  of  money 
to  the  holder  of  the  contract,  in  which  event  contract  was 
to  be  delivered  to  seller  and  the  deal  thereby  effected,  which 
contemplated  event  never  took  place,  and  for  this  reason 
defendant  claims  the  contract  of  plaintiff  was  without 
force.  The  trial  court  sustained  an  objection  to  the  testi- 
mony above  offered  and  instructed  a  verdict  for  the  plain- 
tiff. Defendant  appeals,  assigning,  among  other  things, 
that  the  court  erred  in  sustaining  the  objection  to  the  evi- 
dence mentioned ;  in  instructing  a  verdict  and  in  overruling 
the  motion  for  new  trial. 
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Briefs  of  plaintiff  have  not  reached  us,  but  from  the 
record  and  briefs  of  defendant  it  seems  that  counsel  for 
plaintiff,  and  the  trial  court,  took  the  view  that  the  evi- 
dence tendered  by  defendant  was  an  attempt  to  vary  the 
terms  of  the  written  contract  between  the  seller  and  buyer ; 
but  in  this  they  were  in  error.  The  evidence  tendered  was 
competent,  relevant,  and  material,  and  should  have  gone 
to  the  jury.  The  evidence  in  no  way  went  to  vary  the 
contract,  but  goes  to  the  proposition  that  the  contract 
never  became  effective  and  binding,  the  very  gist  of  the 
lawsuit.  Both  the  text-writers  and  decisions  are  in  har- 
mony on  this  point. 

Bishop  on  Contracts  (3d  Ed.)  section  170: 

"It  may  be  shown  by  parol  that  a  writing,  however 
complete  in  form  and  execution  it  appears,  was  not  in- 
tended by  the  parties  to  be  their  contract;  as,  where  they 
signed  it  on  the  understanding  that  it  should  take  effect 
only  on  a  condition  which  has  not  been  fulfilled." 

Lawson  on  Contracts,  p.  71: 

"When  a  deed  is  delivered  on  a  condition  that  it  is 
not  to  take  effect  until  something  happens,  during  such 
period  it  is  termed  an  escrow,  but  immediately  upon  the 
fulfillment  of  the  condition  it  becomes  operative  and  ac- 
quires the  character  of  a  deed." 

Tiedeman  on  Real  Property,  section  579: 

"Although  the  delivery  of  the  deed  will  pass  the  title, 
if  such  is  the  intention  of  the  grantor,  and  such  intention 
will  be  presumed  in  the  absence  of  anything  to  the  con- 
trary, yet  there  may  be  a  conditional  delivery,  conditioned 
that  the  deed  shall  only  take  effect  upon  the  happening 
of  an  event  specified  as  the  time  of  delivery." 

Dodd  V.  Kemnitz,  74  Neb.  634,  104  N.  W.  1069: 

"Oral  Evidence — Written  Contract.  The  admission  of 
oral  evidence  to  explain  the  possession  of  and  to  prove  that 
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the  delivery  of  a  written  contract  was  conditional,  and  that 
such  delivery  was  not  to  become  effective  until  the  hap- 
pening of  some  other  event,  is  not  a  violation  of  the  rule 
which  would  prohibit  the  introduction  of  oral  evidence  to 
<5ontradict  or  vary  the  terms  of  the  contract." 

White  V.  Core,  20  W.  Va.  272: 

"A  deed  committed  to  a  third  person  to  be  delivered 
by  him  to  the  grantee  upon  the  performance  of  a  specified 
condition  does  not  take  effect  until  such  condition  is  per- 
formed, although  such  third  person  may  have  delivered  it 
to  the  grantee." 

Biederman  v.  O'Connor,  117  111.  493,  7  N.  E.  463,  57 
Am.  Rep.  876: 

"Pleading  and  Evidence — Proof  Under  the  General 
Issue.  Under  the  general  issue  in  an  action  ex  contractu, 
the  defendant  may  give  in  evidence  anything  which  tends 
to  show  that  the  plaintiff  never  had  any  cause  of  action. 
So  he  may  show  that  the  instrument  sued  on  never  be- 
came a  valid  contract  for  want  of  delivery,  or  on  account 
of  nonperformance  of  a  condition  precedent  to  its  taking 
effect;  and  such  evidence  does  not  vary  or  change  the 
terms  of  a  written  contract." 

Wigmore  on  Ev  dence,  vol.  4,  section  2408: 

"Whenever,  therefore,  certain  conduct  or  writing  is 
put  forward  against  a  party  as  his  purporting  act,  no 
principle  prevents  him  from  showing  that  there  never 
was  a  consummation  of  the  act." 

In  Rutherford  v.  Holbert,  42  Okla.  735,  142  Pac.  1099, 
L.  R.  A.  1915B,  221,  Thacker,  C,  said: 

"A  written  contract  does  not  come  into  existence  as 
such  until  its  utterance  is  final  and  complete;  and  parol 
evidence  to  establish  or  refute  such  utterance,  as  by  show- 
ing it  was  delivered  upon  a  condition  precedent,  is  ad- 
missible." 
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Further  quoting: 

"Where  the  pleading  and  the  evidence  present  an  is- 
sue of  fact  in  respect  to  whether  a  writing  was  delivered 
upon  a  condition  precedent  to  its  effectiveness,  it  is  error 
for  the  court  to  so  instruct  the  jury  as  to  take  such  issue 
from  them." 

See,  also,  Cleveland  Refining  Co.  o.  Dunning,  115  Mich. 
238,  73  N.  W.  239;  Shelton  et  aX.  v.  Durham  et  al.,  7  Mo. 
App.  585;  Lamar  Milling  &  Elevator  Co.  v.  Craddock,  5 
Colo.  App.  203,  37  Pac.  950;  John  Pym  v.  Campbell  et  at. 
(88  Eng.  Common  Law)  Ellis  &  Blackburn,  vol.  6,  p.  370; 
Cuthrell  v.  Cuthrell,  101  Ind.  376. 

We  therefore  think  the  trial  court  erred  in  sustaining 
the  objection  to  the  evidence,  and  in  instructing  a  verdict, 
and  in  overruling  the  motion  for  a  new  trial.  As  this 
is  the  second  time  this  case  has  found  its  way  into  this 
court  (26  Okla.  19,  108  Pac.  395),  the  trial  court  should 
hereafter  be  able  to  dispose  of  the  issues  without  serious 
controversy. 

For  the  reasons  herein  mentioned,  we  recommend  that 
the  judgment  of  the  trial  court  be  reversed. 

By  the  Court:     It  is  so  ordered. 
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BASHAM  et  al.  V.  GOODHOLM  &  SPARROW  INV.  CO. 

N(».  4J)6S.     ()i>inlon  Filed  September  28,  1915. 

Rehearing  Denle<l  November  2,  1915. 

Seei;iul  Rehearing  Denied  November  23,  1915. 

(152  Pac.  416.) 

1.  MECHANICS'  LIENS— Operation  and  ^Extent— Statute— Conunon 
Law.  The  law  relatinj:  to  liens  of  materialmen  and  mechanics 
was  not  known  ito  the  common  law  and  is  a  creature  of  the  statute, 
and  its  operation  and  extent  are  prescribed  and  limited  by  statute. 

2.  MORTGAGES  — Property    Covered  — Subsequent   Improvements. 

At  common  law,  a  mortgage  or  lien  up<m  land  carries  with  it  not 
only  the  buildings  or  improvements  thereon  »at  the  time,  but  all 
subsequent  buildings  and  improvements  placed  thereon  merge  into 
the  realty  and  become  subjec't  to  the  mortgage. 

3.  MECHANICS'  LIENS— Priority— Time  of  Atlaebing.    As  a  gen 

cral  rule,  as  against  other  incumbrances,  such  as  mortgages,  etc., 
a  mtn?hanic*s  and  maiterialman's  lien  takes  precedence  acc«ording 
to  the  time  when  It  attached  to  the  property,  being  preferre<l  to 
Incumbrances  which  have  attached  subsequent  to  that  itime,  but 
postponed  to  incumbrances  previously  existing. 

4.  MORTGAGES  —  M  chanlcs'  Liens  —  Priorities  —  Subsequent  fan- 
r;rovcnient8.  lender  the  laws  of  this  state  a  mortgage  duly  exe- 
cuted and  recorded  takes  precedence  over  a  materialman's  lien 
accruing  after  the  recording  of  .such  mortgage,  even  to  the  extent 
of  attaching  to  improvements  placed  upou  the  mortgagcnl  jiremises 
afterwards  by  the  materialman. 

5.  SAME.  Chapter  114,  Sess.  Laws  1911,  gl.es  laborer.^,  who  jut- 
form  work  in  the  construction  of  a  building  or  impnovements  uiwn 
premises,  a  lien  upon  such  building  or  improvement  so  con- 
structed ly  them,  which  lien  takes  pnn^lence  over  a  prL  r 
recorded  mortgage  upon  said  pi^emlses. 

6.  SAME.  The  mere  knowledge  of  a  party  who  holds  a  recorded 
mortgage  against  certain  land  that  the  owner  of  the  land  intends 
to  Improve  same,  or  the  knowle<lge  that  the  owner  is  lm|>roving 
said  land,  will  not  wairant  the  subordination  of  the  said  mortgage 
to  a  materialman's  lien  tiled  upon  said  premises  for  material 
furnished  in  making  said  improvements. 

( Syllabus  by  Mathews,  C  » 
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Error  from  District  Court,  Oklahoma  County; 
Geo.  W.  Clark,  Judge. 

Action  by  the  Goodholm  &  Sparrow  Investment  Com- 
pany against  T.  J.  Basham  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Modified  and  af- 
firmed. 

/.  D.  Chastain  and  Wright  &  Blinn,  for  plaintiffs  in 
error. 

Burwell,  Crockett  &  Johnson,  for  defendant  in  error- 

Opinion  by  MATHEWS,  C.  On  the  18th  day  of  Au- 
gust, 1911,  the  defendant  in  error,  which  will  be  herein 
styled  plaintiff,  sold  and  conveyed  to  one  T.  J.  Basham 
a  large  number  of  blocks  of  land  in  the  Morrisville  addi- 
tion to  Oklahoma  City,  and  at  the  same  time,  in  part  pay- 
ment for  the  same,  the  said  Basham  executed  to  plaintiff 
a  mortgage  thereon  to  secure  the  payment  of  notes  in  the 
aggregate  of  $250,000,  given  as  part  of  the  purchase  price 
of  said  blocks,  and  said  mortgage  was  duly  recorded  on 
the  same  date.  Within  a  very  short  time  thereafter  cer- 
tain materialmen  sold  and  delivered  to  the  said  Basham 
a  large  amount  of  lumber  and  other  material  for  the  pur- 
pose of  erecting  certain  houses  on  certain  lots  and  blocks 
included  in  the  above-mentioned  mortgage;  also  a  number 
of  mechanics  and  laborers  were  employed  in  the  erection 
of  said  buildings.  Said  materialmen  and  laborers,  who 
will,  for  convenience,  be  herein  styled  defendants,  not 
having  been  paid  by  the  said  Basham  for  the  said  ma- 
terial and  labor,  in  due  time  filed  liens  on  the  said 
property  as  the  statute  provides. 

Plaintiff  filed  suit  to  foreclose  its  said  mortgage,  and 
made  all  of  the  defendants  parties  thereto,  and  asked  that  it 
be  declared  a  lienholder  upon  said  blocks  and  improvements 
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thereon  prior  and  superior  to  any  claims  or  rights  of  de- 
fendants. All  of  the  defendants  in  their  answers  and 
cross-petitions  claimed  liens  superior  to  plaintiff's  mort- 
gage. The  action  was  tried  before  the  court,  who  rendered 
a  personal  judgment  in  favor  of  plaintiff  against  T.  J. 
Basham,  and  a  further  judgment  foreclosing  the  said 
mortgage  made  by  the  said  Basham  to  plaintiff.  Personal 
judgments  were  also  rendered  in  favor  of  defendants 
against  the  said  T.  J.  Basham,  and  their  liens  foreclosed; 
but  said  liens  were  decreed  to  be  junior  and  inferior  to  the 
mortgage  lien  of  plaintiff,  and  said  defendants  have  ap- 
pealed to  this  court.. 

At  the  time  of  the  sale  and  conveyance  by  plaintiff  to 
the  said  T.  J.  Basham  of  said  blocks  of  land,  there  were 
no  improvements  on  the  land,  and  the  same  were  con- 
structed by  the  said  Basham  after  said  sale  out  of  the  ma- 
terial purchased  from  some  of  the  defendants;  the  other 
defendants  working  thereon  as  mechanics  and  laborers. 
The  plaintiff  was  cognizant  of  the  fact  that  the  said 
Basham,  at  the  time  of  the  purchase  of  the  land,  intended 
to  improve  it,  and  also  had  personal  knowledge  that  he  was 
improving  it  at  the  time  the  same  was  being  done.  There 
is  but  one  question  presented  in  this  case  for  review.  The 
trial  court  held  that  the  mortgage  of  plaintiff  was  a  first 
and  prior  lien  on  the  land,  and  also  on  the  improvements 
erected  thereon  after  the  execution  of  the  mortgage,  into 
which  improvements  the  materialmen  and  laborers  had  put 
their  material  and  labor. 

Defendants  contend  that,  where  there  is  a  recorded 
mortgage  on  unimproved  land,  materialmen  and  mechanics, 
who  furnish  materials  and  labor  in  and  about  the  construc- 
tion of  buildings  on  said  land  under  a  contract  with  the 
•owner  of  the  land,  are,  under  the  laws  of  this*  state,  en- 
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titled  to  a  first  1^  on  the  buildings  thus  erected  thereon 
by  the  owner  of  me  land  after  the  recording  of  the  mort- 
gage. So  far  as  our  investigation  has  led  us,  we  have  been 
unable  to  find  any  case  where  our  court  has  passed  upon 
the  question  here  presented,  and  no  case  from  our  own 
state  has  been  cited  by  either  party. 

It  will  be  noted  that  the  mechanics'  and  material- 
men's lien  law  was  not  known  to  common  law  and  is  a 
creature  of  the  statute.  Christy  v.  Union  Oil  &  Gas  Co., 
28  Okla.  324,  114  Pac.  740.  To  the  same  effect  is  the  case 
of  Keel  V.  IngersoU,  27  Okla.  117,  111  Pac.  214.  This  de- 
cision  last  referred  to  is  based  upon  an  Indian  Territory 
case,  but  we  believe  it  is  in  point  here,  and  almost  de- 
cisive of  the  case  at  bar.  While  the  statute  upon  which 
the  decision  is  based  is  worded  differently,  it  is  in  effect 
practically  the  same.    We  quote  from  this  case  as  follows : 

"The  right  in  favor  of  persons  who  have  performed 
work  in  the  erection  of  buildings  on  land  to  a  lien  upon 
such  buildings  and  land  on  which  the  improvements  are 
located  to  secure  payment  for  the  services  performed  or 
material  furnished  was  not  recognized  at  common  law,  and 
exists  only  by  reason  of  statutory  provisions.  Whether 
such  lien  may  attach  to  the  building  separate  and  apart 
from  the  land  upon  which  it  is  located  the  rule  is  not  un- 
form  in  all  the  states.  In  some  states  the  rule  prevails 
that  where  for  any  reason  the  lien  cannot  attach  to  the 
land,  it  may  attach  to  the  building  separate  and  apart 
therefrom.  In  other  states  the  lien  attaches  only  to  the 
building,  but  it  appears  that  in  a  majority  of  the  states 
a  lien  upon  the  building  separate  and  apart  from  the  land 
is  not  recognized.  The  rule  in  each  state  is  determ  ned 
by  specific  provisions  of  its  statute,  or  the  construction 
of  such  statute  by  the  courts  of  that  state.  In  those 
states  where  it  is  held  that  the  lien  may  attach  to  the 
building  separate  from  the  land,  although  the  statute  does 
not  specifically  so  direct,  the  rule  has  resulted  from  con- 
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struction  of  provisions  in  statutes  of  Hkh  states  author- 
izing a  sale  of  the  building  or  improvement  separate  and 
apart  from  the  land  and  a  removal  of  the  same  from  the 
land  by  the  vendee.  The  decisions  in  the  following  cases 
are  based  upon  such  statutory  provisions:  Mahon  v.  Sure- 
ms,  9  N.  D.  57,  81  N.  W.  64;  Grand  Opera  House  Co.  v. 
Maguire,  14  Mont.  558,  37  Pac.  607 ;  Jossman  v.  Rice,  121 
Mich.  270,  80  N.  W.  25,  80  Am.  St.  Rep.  493.  But  the 
jstatute  controlling  in  this  case  contains  no  provision  cre- 
ating in  specific  terms  a  lien  upon  the  improvements 
separate  and  apart  from  the  realty,  nor  does  it  contain 
any  provision  authorizing  a  foreclosure  of  the  lien  upon 
such  improvements  separate  and  apart  from  the  land  ^YI^en 
for  any  reason  the  lien  cannot  attach  to  the  land,  or  that 
authorizes  the  vendee  to  remove  such  improvements  after 
purchase." 

At  common  law,  a  mortgage  or  lien  upon  land  carried 
with  it  not  only  the  building  or  improvements  erected 
thereon  at  the  time,  but  all  subsequent  buildings,  improve- 
ments, or  repairs  thereto  merged  into  the  realty  and  be- 
came subject  to  the  mortgage,  and  this  is  the  law  now, 
except  in  so  far  as  changed  by  the  statute  or  agreement  of 
parties.  The  lien  of  mechancs  and  materialmen  is  purely 
statutory,  and  its  operation  and  extent  are  defined  and 
limited  by  statute.  Wimberly  v.  Mayberry,  94  Ala.  240, 
10  South.  157,  14  L.  R.  A.  305. 

In  the  absence  of  a  statute  to  the  contrary,  it  may  be 
said  that  improvements  become  a  part  of  the  realty  when 
placed  thereon,  and  the  increased  value  given  thereby,  if 
itny,  inures  to  the  benefit  of  an  existing  mortgage.  Rockd 
on  Mechanics'  Liens,  page  162.  27  Cyc.  page  236,  lays 
down  the  rule  as  to  the  priority  of  recorded  mortgages 
and  mechanics'  liens  as  follows: 

"Where  the  property  is  subject  to*  a  mortgage  at  the 
time  of  the  accrual  of  a  mechanics'  lien,  such  mortgage 
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retains  its  priority,  and  the  mechanics*  lien  is  postponed 
thereto,  notwithstanding  the  fact  that  the  value  of  the 
mortgage  security  is  increased  by  the  labor  or  material  of 
the  mechanic's  lien  claimant,  or  that  the  building  is  so 
changed  that  very  little  of  the  original  structure  remains. 
The  fact  that  the  improvements  for  which  the  lien  is 
claimed  were  contemplated  by  the  mortgagor  prior  to  the 
execution  of  the  mortgage  does  not  give  the  lien  priority 
where  the  improvements  were  not  contracted  for  until 
after  the  mortgage  was  executed.  Neither  does  the  knowl- 
edge of  the  mortgagee  that  the*mortgagor  intends  to  build 
upon  the  mortgaged  property  or  the  fact  that  the  money 
to  secure  which  the  mortgage  was  given  was  lent  for  the 
purpose  of  improving  the  property,  and  under  a  previous 
contract  that  it  should  be  so  used,  render  the  mortgage 
subordinate  to  a  mechanic's  lien  subsequently  arising." 

To  the  same  effect  is  20  Am.  &  Eng.  Enc.  of  Law, 
page  479: 

"It  is  well  established  as  a  general  rule  that,  as  against 
other  incumbrances,  such  as  mortgages,  deeds  of  trust, 
judgments,  executions,  etc.,  a  mechanic's  lien  takes  prece- 
dence according  to  the  time  when  it  attached  to  the  prop- 
erty, being  preferred  to  all  other  incumbrances  which 
have  attached  subsequent  to  that  time,  but  postponed  to 
incumbrances  previously  existing." 

The  defendants  have  cited  only  the  case  of  McCne  v. 
Hixon  Lumber  Co.,  7  Kan.  App.  39,  51  Pac.  966,  as  a  case 
in  point  that  supports  their  contention.  We  have  made  a 
careful  investigation  of  the  authorities  of  the  var'ous 
states  upon  the  issue  here  presented,  and  the  above  cited 
case  is  the  only  one  we  have  found  that  does  support  de- 
fendants' contention,  which,  in  the  absence  of  a  direct  and 
explicit  statute,  gives  the  materialmen  and  mechanics  a 
Ten  upon  the  improvements  constructed  upon  mortgaged 
land  superior  to  a  prior  recorded  mortgage.     The  above 
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cited  case  seems  to  stand  alone  and  unsupported  in  the 
State  of  Kansas  even.  It  is  in  direct  conflict  with  prior 
and  subsequent  decisions  from  that  state  (Martsolf  v. 
Barnwell,  15  Kan.  612;  Kansas  Mfg.  Co.  v.  Weyerhaitser, 
48  Kan.  335,  29  Pac.  153;  New  Hampshire  Savings  Bank 
V.  Vamer,  216  Fed.  721,  132  C.  C.  A.  631),  although 
strangely  it  does  not  expressly  overrule  prior  conflicting 
opinions,  and  subsequent  conflicting  opinions  do  not  ex- 
pressly overrule  it  or  refer  to  it.  It  will  be  noted  that  we 
obtained  our  mechanic's  lien  law  from  Kansas,  and  upon 
the  point  here  involved  the  two  statutes  are  still  the  same, 
and  while  the  case  cited  was  rendered  subsequent  to  our 
adoption  of  the  statute,  yet  it  would  be  strongly  persua- 
sive here,  if  its  standing  in  the  State  of  Kansas  were  un- 
questioned ;  but  it  is  unsupported  by  a  single  authority,  as 
far  as  we  have  been  able  to  find,  from  any  other  state 
wh'ch  does  not  have  a  specific  statute  authorizing  it.  Even 
in  this  case  we  find  the  following  extract : 

"So  it  will  be  seen  the  court  not  only  held,  in  effect, 
that  as  between  the  parties  claiming  liens  for  work  and 
the  material  furnished  in  the  construction  of  the  house 
and  the  judgment  lienors  the  property  was  exempt  as  a 
homestead  of  the  Hudsons,  because  it  could  not  have  found 
that  the  lens  of  the  mechanics  and  materialmen  were  su- 
perior to  the  liens  of  the  judgment  creditors  under  any 
other  theory." 

So,  while  thfs  authority  appears  to  be  in  point,  yet 
for  the  reason  that  it  is  contradictory  within  itself  and 
stands  alone,  unsupported  either  in  the  State  of  Kansas 
or  elsewhere,  we  do  not  beleve  it  can  be  accepted  as  con- 
trolling authority. 

The  case  of  Cooley  v.  Black,  105  Ky.  267,  48  S.  W. 
1075,  is  based  upon  the  following  statute  of  that  state: 
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"A  person  who  performs  labor  or  furnishes  materials 
in  the  erection,  altering,  or  repairing  a  house,  building, 
or  other  structure,  ♦  ♦  ♦  by  contract  with  or  by  the  written 
consent  of  the  owner,  shall  have  a  Ten  thereon  and  upon 
the  land  upon  which  such  improvements  may  have  been 
made,  or  on  any  interest  such  owner  has  in  the  same,  to 
secure  the  amount  thereof,  with  costs." 

And  that  court  holds  as  follows  : 

"When  the  material  used  was  placed  in  the  building  it 
became  part  of  the  realty.  It  no  longer  retained  its  char- 
acter of  personalty.  Such  labor  as  was  done  to  make  this 
conversion  contributed  to  that  end,  and  the  character  of 
th's  labor  could  not  change  the  nature  which  the  property 
assumed  after  it  had  been  so  converted.  At  the  moment 
the  material  was  placed  in  the  building  the  title  to  it 
vested  in  the  owner,  subject  to  such  liens  as  by  law  existed 
on  the  freehold.  The  improvement  made  is  part  of  the 
freehold.  It  is  hardly  necessary  to  observe  that  when  a 
lien  is  created  upon  the  realty  it  embraces  all  piermanent 
improvements  thereafter  placed  upon  it.  It  is  contended 
that  a  lien  attached  in  favor  of  the  contractors  the  instant 
material  was  placed  in  the  building,  and  therefore  it  is 
argued  that  the  contractors  have  a  lien  superior  to  that  of 
the  vendor  on  the  building,  but  one  inferior  to  his  on  the 
lots  upon  which  it  is  erected.  It  is  true  that  contractors, 
who  erect  a  building  under  a  contract  with  the  owner  of 
the  soil,  have  a  lien  upon  the  building  and  the  soil;  not 
two  distinct  liens,  a  first  lien  upon  the  building  and  a 
subordinate  one  on  the  soil,  but  a  lien  upon  the  entirety, 
the  land  in  its  improved  condition.  The  question  in  this 
case  is :  Did  the  Legislature  intend  to  give  mechanics  and 
materialmen  liens  superior  to  that  held  by  a  vendor  at  the 
time  they  furnished  material  or  performed  labor  in  the 
erection  of  a  building?  The  General  Assembly  could,  as 
it  did,  say  that  the  man  who  performs  labor  or  furnishes 
material  in  the  erection  of  a  building  has  a  lien  upon  it 
and  upon  the  land  upon  which  it  stands.  This  lien,  how- 
ever, can  exist  hotvdthstanding  a  vendor  had  a  lien  upon 
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the  real  estate  at  the  time  the  improvement  was  made. 
The  declaration  that  a  lien  attaches  in  favor  of  the  laborer 
or  materialman  does  not  indicate  that  the  improvements 
made  on  the  land  are  not  to  assume  the  nature  of  realty, 
and  that  the  vendor's  lien  was  not  to  continue  to  exist 
thereon  in  the  same  manner  as  it  would  have  done  before 
the  enactment  of  the  mechanic's  lien  law.  Before  we  could 
hold  that  the  lawmaking  power  intended  that  the  laborer 
or  contractor  was  to  have  a  lien  superior  to  that  of  a 
vendor,  some  language  would  have  to  be  used  which  clearly 
manifested  that  purpose.  Phil.  Mech.  Liens,  sec.  237,  says : 
'Does  a  prior  mortgage  on  land,  which  is  subsequ^itly  im- 
proved by  buildings,  extend  its  lien  over  the  latter,  to  the 
exclusion  of  mechancs  who  erected  them?  In  answer  it 
has  been  said  that  the  lien  created  by  the  statute  does  not 
and  cannot  interfere  with  the  prior  incumbrance  created 
by  mortgage  upon  the  land  on  which  the  building  is  erected. 
It  is  equally  clear,  upon  the  principles  of  the  common  law, 
and  independent  of  any  statutory  provis'on,  that  any  build- 
ing or  improvement  erected  upon  land  subsequent  to  the 
execution  of  the  mortgage,  becomes  a  part  of  the  land,  and 
subject  to  the  existing  incumbrance.  And  it  may  be  safely 
affirmed  that  a  mortgagee  cannot  be  deprived  of  the  benefit 
derived  from  subsequent  improvement,  except  by  clear  and 
express  legislative  provision.  In  case  of  doubt,  h*s  ac- 
knowledged common-law  right  would  prevail.*  It  is  in- 
s^'sted  that  because  the  act  of  1834  contained  a  proviso  that 
the  act  should  not  be  construed  to  affect  or  impair  liens, 
etc.,  on  the  property,  and  as  this  proviso  was  not  carried 
nto  the  law  as  found  in  the  General  Statutes,  therefore  the 
legislature  manifested  an  intention  to  make  a  mechanic's 
lien  superior  to  all  liens  existing  at  the  time  the  mechanic's 
lien  attached.  If  this  reasoning  be  sound,  then  the  me- 
chanic's lien  would  be  superior  to  the  existing  liens  on  the 
land  as  well  as  the  building  erected  thereon.  The  General 
Assembly  did  not  know  what  construction  parties  and  the 
courts  might  place  on  the  act  of  1834 ;  hence  gave  a  rule  of 
interpretation.    This  court  construed  the  act  of  1834  in  On* 
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V.  Batterton,  14  B.  Mon.  (Ky.)  100,  and  said:  'Now,  there 
can  be  no  doubt  that,  independent  of  the  law  which  drives  a 
lien  to  the  mechanic,  the  property,  in  its  improved  con- 
dition, if  the  vendee  had  made  any  improvements  upon  it, 
was  subject  to  the  vendor's  lien.  It  follows,  therefore,  as 
an  inevitable  consequence,  as  this  law  does  not  affect  or 
injure  the  lien  of  the  vendor,  that  it  has  to  be  first  satis- 
fied, and  the  lien  on  the  property  given  to  the  mechanic  is 
entirely  subordinate  to  it.'  The  court  recognized  that  the 
General  Assembly  did  not  intend  to  injure  or  impair  liens 
existing  at  the  time  the  labor  was  performed  or  material 
fumfshed  in  the  erection  of  a  building,  and  independent  of 
the  purpose  to  do  so,  such  liens  would  not  injure  such  pre- 
existing liens.  The  (Jeneral  Assembly,  in  view  of  that 
decision  and  through  the  exercise  of  its  knowledge  as  to  the 
rules  of  interpretation  of  statutes,  deemed  it  unnecessary 
to  prescribe  a  rule  for  construing  subsequent  acts  giving 
liens  to  mechanics  for  labor  performed  and  material  fur- 
nished, etc.  So  far  as  we  are  aware,  no  case  has  arisen 
since  Orr  v.  Batterton,  until  this  one,  except  under  a  spec- 
ial statute,  in  which  it  was  claimed  that  the  General  As- 
sembly intended  to  g've  laborers  and  materialmen  a  lien 
superior  to  that  of  a  vendor.  For  the  courts  to  have  given 
the  statute  the  construction  which  appellants  claim  is  the 
proper  one  would  have  produced  great  complications  in  the 
settlement  of  conflicting  claims;  hence  much  litigation. 
Indeed,  such  a  construction  would  have  interfered  with  the 
sale  of  land,  especially  lots  in  cities  and  towns.  Besides, 
it  would  have  deterred  people  from  loaning  money  to,  and 
taking  mortgages  from,  persons  who  desired  to  build  houses 
or  engage  in  business  enterprises.  As  the  record  of  the 
county  court  showed  appellee's  lien  existed,  the  appellants 
werie  charged  with  notice  thereof.  With  that  knowledge, 
they  chose  to  risk  the  expenditure  necessary  to  perform 
their  contracts,  and  they  cannot  now  complain  that  the  re- 
sult is  a  hardship  upon  them." 

18—52 
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We  quote  from  the  case  of  AUis-Chalmers  Co.  v.  Cen- 
tral Trust  Co.,  190  Fed.  704,  111  C.  C.  A.  428,  39  L.  R.  A. 
(N.  S.)  84: 

"While  statutes  driving  liens  to  laborers  and  to  those 
who  furnish  materials  are  to  be  liberally  construed,  yet,  in 
the  absence  of  a  clear  expression  of  the  Legislature,  the 
courts  should  not  adopt  by  a  construction  of  doubtful  lan- 
guage a  rule  that  would  unsettle  the  rights  of  mortgagees 
or  impair  their  security.  We  concur  in  the  view  of  the 
learned  c'rcuit  judge  that  there  is  no  just  reason  why  the 
statute  shouM  be  extended  by  construction  to  a  mortgagee 
out  of  possession.  One  who  contracts  with  the  owner  of 
land  to  furnish  labor  and  materials,  or  one  who,  with  his 
consent,  furnishes  materials,  is  assumed  to  know,  if  a  mort- 
gage is  recorded,  that  the  consent  of  the  mortgagor  as 
owner  can  give  a  lien  only  to  the  extent  of  the  mortgagor's 
interest.  *  *  ♦  He  has  no  reasonable  ground  for  an  expec- 
tation or  belief  that  a  mortgagee  who  has  advanced  money 
upon  the  security  of  the  land  or  on  the  improvements  to  be 
made  thereon  is  willing  to  forego  this  security,  even  if  the 
money  is  advanced  for  the  purpose  of  placing  improve- 
ments upon  the  land.  *  *  *  Whoever  undertakes  con- 
struction work  upon  property  subject  to  a  recorded  mort- 
gage must  be  assumed  to  have  relied  upon  the  personal  re- 
sponsibility of  the  other  party  to  the  contract,  and  upon 
such  Tens  as  the  statute  grants  in  definite  terms,  and  not 
upon  the  expectation  of  displacing  the  priority  of  mortgage 
liens.  The  argument  that  there  is  some  sort  of  superior 
equity  in  claims  for  work  and  materials  over  liens  for 
money  previously  advanced  upon  mortgage  is  without 
merit,  and  the  chancellor  cannot  apply  such  a  principle 
either  to  displace  vested  liens  or  to  broaden  a  lien  statute 
by  a  construction  which  disregards  absolutely  the  rights 
in  a  mortgage  security." 

We  take  the  following  excerpt  from  the  case  of  Mart- 
solf  V.  Barnwell,  15  Kan.  612 : 
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"Which  lien  was  prior?  Barnwell  claimed  a  mort- 
gage; Martsolf  a  mechanic's  lien.  Barnwell's  mortgage 
was  executed  and  recorded  August  21,  1871 ;  Martsolf  s 
contract  for  work  was  executed,  and  his  work  commenced, 
August  23,  1871.  Upon  this  alone  Barnwell  would  have 
unquestioned  priority.  As  against  this  it  is  claimed  that 
prior  to  the  execution  of  the  mortgage  there  was  an  under- 
standihg  between  the  mortgagee,  the  lot  owner,  and  Mart- 
solf, by  which  Martsolf  was  to  erect  a  building,  and  the 
mortgagee  was  to  advance  to  the  Jot  owner  the  money 
needed  to  pay  for  the  work  as  it  progressed,  and  that  the 
mortgagee  had  actually  drawn  up  the  contract  for  the  work 
between  the  lot  owner  and  Martsolf,  and  that  from  that 
understanding  Martsolf  had  a  right  to  suppose,  on  the  23d, 
when  he  executed  his  contract  and  commenced  work,  that 
no  money  had  actually  been  advanced  or  mortgage  ex- 
ecuted. We  fail  to  appreciate  the  force  of  this  argument. 
*  *  *  The  mortgage  was  on  record,  and  Martsolf  was 
chargeable  with  notice  of  its  existence.  He  could  acquire 
no  rights  against  it,  or  in  precedence  to  it.  If  doubtful 
about  payment,  or  unwill'ng  to  risk  the  security  of  the 
second  lien,  he  could  decline  the  proposed  contract." 

In  Ftdler  v.  Pauley  et  al,  48  Neb.  138,  66  N.  W.  1115, 
we  find  the  following  syllabus : 

"A  person  who  furnishes  materials  for  use  in  the  erec- 
tion of  buildings  on  land  to  one  in  possession  thereof,  under 
contract  of  sale,  may  acquire  a  mechanic's  lien  on  the  prem- 
ises for  any  unpaid  amount  of  the  prce  of  the  materials; 
but,  if  there  is  no  agreement  between  the  vendor  and 
vendee  of  the  land  that  the  improvement  shall  be  made,  the 
lien  can  only  attach  to  the  interest  of  the  vendee,  and  will 
be  subsequent  and  inferior  to  the  lien  of  the  vendor  for 
any  balance  of  the  purchase  price  of  the  land  remaining 
unpaid." 

See  Cvlmer  Paint  &  Glass  Co,  v.  Gleason,  42  Utah, 
344,  130  Pac.  66;  Brace  v,  Superior  Land  Co.  et  al.,  65 
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Wash.  681,  118  Pac.  910;  New  Hampshire  Savings  Bank 
et  al.  V.  Vamer,  216  Fed.  721,^  132  C.  C.  A.  631 ;  Fanning 
et  al.  V.  BeUe  Terre  Estates,  Inc.,  152  App.  Div.  718,  137 
N.  Y.  Supp.  595;  Cody  Lbr.  Co.  v.  Miles,  96. Neb.  107,  147 
N.  W.  210;  AlliS'Chalmers  Co.  v.  Central  Trust  Co.,  190 
Fed.  700,  111  C.  C.  A.  428,  39  L.  R.  A.  (N.  S.)  84;  Morse 
and  Others. V.  Dole  and  Others,  73  Me.  351;  Roper  et  al.  v. 
Nat.  Fire  Ins.  Co.,  161  N.  C.  151,  76  S.  E.  869;  Cox  et  al. 
V.  New  Bern  Lighting  <6  Fuel  Co.,  152  N.  C.  164,  67  S.  E. 
477;  Pickens  v.  Plattsmouth  Inv.  Co.,  37  Neb.  272,  55  N. 
W.  947;  Fuller  v.  Pauley,  48  Neb.  138,  66  N.  W.  1115;  iV€i(;- 
Memphis  Gaslight  Co.  Cases,  105  Tenn.  268,  60  S.  W.  206, 
80  Am.  St.  Rep.  880;  Baker  v.  Robbins  et  al.,  119  N.  C. 
289,  25  S.  E.  S76;  Huffman  v.  Moore's  AdmW,  101  Ky.  288, 
41  S.  W.  292;  Cooley  et  al.  v:  Black,  105  Ky.  267,  48  S.  W. 
1075 ;  Getto  et  al.  v.  Friend  et  al.,  46  Kan.  24,  26  Pac.  473 ; 
Hoagland  et  al.  v.  Lowe  et  al.,  39  Neb.  397,  58  N.  W.  197 ; 
Malmgren  et  al.  v.  Phinney  et  al.,  50  Minn.  457,  52  N.  W. 
915,  18  L.  R.  A.  753;  Miller  et  al.  v.  Stoddard  et  al.,  50 
Minn.  272,  52  N.  W.  895,  16  L.  R.  A.  288;  Wimberly  v. 
Mayberry,  94  Ala.  240,  10  South.  157,  14  L.  R.  A.  305. 

As  said  before,  there  are  many  states  which  permit 
materialmen  and  mechanics  who  furnish  material  and 
labor  to  improve  land  upon  which  there  is  a  prior  recorded 
mortgage,  to  obtain  a  lien  on  the  improvements  so  con- 
structed superior  to  the  mortgage  lien,  but  such  priority 
operates  only  upon  the  improvements,  the  mortgage  holder 
still  retaining  his  priority  as  to  the  land ;  but,  as  this  rule 
contravenes  the  common  law,  it  cannot  be  done  in  the  ab- 
sence of  an  express  statute  which  plainly  authorizes  it.  It 
will  be  noted  that  statutes  which  authorize  it  are  clear  and 
explicit,  and  leave  nothing  to  conjecture.  The  statute  of 
the  State  of  Texas  thereon,  which  allows  the  materialmen 
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and  mechanics  a  prior  lien  on  the  improvements,  is  as  fol- 
lows : 

Sayles'  Supp.  Rev.  St.  art.  3171 :  "The  lien  herein  pro- 
vided for  shall  attach  to  the  houses,  buildings,  or  improve- 
ments for  which  they  were  furnished,  or  the  work  was 
done  in  preference  to  any  prior  lien  or  incumbrance,  or 
mortgage  upon  the  land  upon  which  houses,  buildings,  or 
improvepients  have  been  put  or  labor  performed,  and  the 
person  enforcing  the  same  may  have  such  house,  building, 
or  improvement  sold  separately." 

The  statute  of  the  State  of  Iowa  upon  the  same  subject 
is  as  follows:  Subdivision  4  of  section  3317  of  McClain's 
Code,  which,  so  far  as  material,  is  as  follows : 

"The  liens  for  the  things  aforesaid  or  the  work,  includ- 
ing those  for  additions,  repairs  and  betterments,  shall  at- 
tach to.  the  buildings,  erections  or  improvements  for  which 
they  were  furnished  or  done,  in  preference  to  any  prior  lien 
or  incumbrance  or  mortgage  upon  the  land  upon  which  such 
erection,  building,  or  improvement  belongs,  or  is  erected 
or  put." 

The  statute  of  Montana  is  to  the  same  effect.  Liens  for 
labor  or  materials  shall  attach  to  the  buildings  or  improve- 
ments for  which  the  materials  were  furnished  or  work  done, 
in  preference  to  any  prior  lien  or  incumbrance.  Rev.  Codes 
Mont.,  sec.  7295. 

See  Carriger  v.  Mackey,  15  Ind.  App.  392,  44  N.  E. 
266;  Land  Mtg.  Bank  v.  Qtumah  Hotel  Co.,  89  Tex.  332,  34 
S.  W.  730;  Tower  v.  Moore,  104  Iowa,  345,  73  N.  W.  823; 
Joralmon  v.  McPhee,  31  Colo.  26,  71  Pac.  419 ;  Grand  Opera 
House  Co.  V.  Magvire,  14  Mont.  558,  37  Pac.  607;  Bell  v. 
Groves,  20  Wash.  602,  66  Pac.  401;  Johnson  v.  Puritan 
Mining  &  Milling  Co.,  19  Mont.  30,  47  Pac.  337. 

Compare  the  language  used  in  the  above  statutes  with 
our  own  upon  the  same  subject,  which,  referring  to  liens  of 
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materialmen  and  mechanics  so  far  as  applicable,  is  as  fol- 
lows : 

"Such  liens  shall  be  preferred  to  all  other  liens  or  in- 
cumbrances which  may  attach  to  or  upon  such  land,  build- 
ings or  improvements  or  either  of  them,  subsequent  to  the 
commencement  of  such  building."  (St.  1893,  sec.  4527,  as 
amended  by  Laws  1905,  p.  316;  section  3862,  Rev.  Laws 
Okla,  1910.) 

No  fair  interpretation  placed  upon  our  statute  as  above 
set  out  will  justify  the  construction  insisted  upon  by  the 
plaintiffs  in  error.  The  Legislatures  of  other  states  in  en- 
acting such  a  provision  have  not  found  it  necessary  to  so 
word  the  statute  thereon  as  to  leave  the  matter  in  doubt  or 
open  to  surmise.  It  is  our  duty  here  to  construe  the  law  as 
we  find  it  and  to  leave  the  enactment  of  laws  to  the  Legis- 
lature. Should  the  Legislature  desire  to  enact  such  a  pro- 
vision as  defendants  here  contend  for,  they  will  find  prece- 
dent to  guide  them  from  many  states;  but  before  we  can 
take  the  liberty  to  supplant  a  recorded  mortgage  with  a 
subsequent  lien  without  the  holder's  consent,  the  law  under 
which  it  is  done  should  be  couched  in  such  clear  and  unam- 
biguous terms  that  one  who  accepts  a  mortgage  upon  a 
tract  of  land  may  know  that  it  is  possible  to  improve  him 
out  of  his  security  without  his  consent.  Such  a  radical  law 
should  and  can  be  made  manifest  in  language  of  plain  and 
definite  meaning,  and  should  not  be  left  open  to  surmise, 
conjecture,  or  doubtful  construction. 

Our  statute  does  not  make  a  mechanic's  lien  operate 
on  the  improvements  alone,  but  makes  the  lien  of  the  me- 
chanic or  materialman  effective  upon  the  lands  and  im- 
provements. Rev.  Laws  1910,  sec.  3862.  It  will  be  noted 
that  our  statute  does  not  in  any  way  pretend  to  separate 
lands  and  improvements  for  the  purpose  of  fixing  any  lien. 
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This  statute  simply  assumes  the  doctrine  existing  at  com- 
mon law  that  improvements  become  a  part  of  the  realty 
and  provides  a  priority  of  a  mechanic  and  materialman 
against  any  liens  that  may  attach  to  the  land  "subsequent 
to  the  commencement  of  such  building." 

Neither  do  we  think  the  mere  knowledge  of  the  plain- 
tiff that  Basham  imtended  to  improve  the  land  upon  which 
he  executed  the  mortgage  to  plaintiff,  or  the  knowledge 
that  he  was  improving  it  after  the  giving  of  the  mortgage, 
can  avail  defendants  to  subordinate  the  mortgage  to  plain- 
tiff to  after-acquired  liens.  Holmes  v,  Hutchins,  38  Neb. 
601,  57  N.  W.  614. 

It  :'s  insisted  that  those  of  the  defendants  who  per- 
formed labor  in  the  erection  of  the  said  improvements  upon 
the  land  in  controversy,  by  virtue  of  the  provisions  of 
chapter  114,  Session  Laws  of  1911,  are  given  a  prior  lien 
upon  the  said  improvements  over  plaintiff's  mortgage.  Sec- 
tions 1  and  5  of  said  chapter  114  are  as  follows: 

Section  1:  "Laborers  who  perform  work  and  labor 
for  any  person  under  a  verbal  or  written  contract,  if  un- 
paid for  the  same,  shall  have  a  lien  on  the  production  of 
their  labor,  for  such  work  and  labor :  Provided,  that  such 
lien  shall  attach  only  while  the  title  to  the  property  re- 
mains in  the  original  owner." 

Section  5:  "L'ens  created  under  this  act  shall  take 
precedence  over  all  other  liens  whether  created  prior  or 
subsequent  to  the  laboror's  lien  herein  created  and  pro- 
vided." 

Section  1  is  comprehensive,  and  gives  laborers  a  lien 
on  "the  production  of  their  labors";  and  this  lien  is  not 
limited  to  personal  property,  but  was  evidently  intended  to 
cover  all  kinds  of  property.  At  least  we  are  unable  to  infer 
that  it.  was  intended  to  limit  the  lien  to  personal  property 
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only.  Section  5  expressly  states  that  these  liens  are  to  take 
precedence  over  all  other  liens,  whether  prior  or  subse- 
quent. This  statute  is  evidently  remedial,  and  intended  to 
reach  just  such  instances  as  we  find  in  the  case  at  bar. 

It  is  recommended  that  the  judgment  of  the  lower 
court  as  to  those  defendants  who  furnished  material,  to 
wit,  A.M.  De  Bolt,  E.  J.  N.  Vonderslice,' Hubb  City  Lum- 
ber Company,  Klein  Hardware  Company,  and  Chas.  E. 
Negiard,  be  affirmed,  and  that  the  judgment  of  the  lower 
court  as  to  those  defendants  who  performed  labor  in  the 
construction  of  the  improvements  upon  the  premises  in 
controversy,  to  wit,  L.  G.  Mades,  W.  H.  Adams,  G.  M. 
Parker,  J.  H.  Roberts,  Jim  Moore,  Jesse  Parker,  W.  D. 
Olney,  John  Peltier,  R.  J.  Bell,  Geo.  Fiefel,  J.  Strong,  and 
J.  P.  Irby,  be  modified,  so  as. to  give  them  a  lien  upon  the 
buildings  constructed  upon  the  land  in  controversy  prior 
and  superior  to  the  lien  of  plaintiff  upon  the  said  buildings, 
and  that,  if  said  judgments  of  the  last-named  defendants 
are  not  paid  in  30  days,  then  an  execution  shall  issue,  and 
sa:d  buildings  levied  .upon  and  sold  to  satisfy  said  judg- 
ments held  by  the  above  parties  last  named. 

The  judgment,  so  modified,  should  be  affirmed,  and 
the  costs  of  appeal  divided  between  appellant  materialmen 
and  defendant  in  error. 

By  the  Court:    It  is  so  ordered. 
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GILL  et  al.  v.  EXECUTIVE  COMMITTEE  OF  HOME 
MISSIONS  OF  PRESBYTERIAN  CHURCH  et  al. 

No.  5386.     Opinion  FUed  October  12,  1915. 

Rehearing  Denied  November  23,  1915. 

(152  Pac.  812.) 

JUDGMENT— Correctaon— Power  of  Trial  Courts.  The  syllabus  in  Clark 

V.  Roman  et  al.»  50  Okla.  780,  151  Pac.  479,  Is  adopted  as  the    , 
syllabus  In  this  cause. 

(SyUabus  by  Galbraith,  C.) 

Error  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge. 

Action  by  the  Executive  Committee  of  Home  Missions 
of  Presbyterian  Church  and  another  against  M.  J.  Gill, 
doing  business  as  the  M.  J.  Gill  Construction  Company, 
and  another.  Judgment  for  plaintiffs,  and,  defendants' 
motion  to  vacate  judgment  and  application  for  a  restrain- 
ing order  against  the  issuance  of  execution,  etc.,  being  de- 
nied, they  bring  error.    Dismissed. 

Wm.  F.  Robertson,  for  plaintiffs  in  error. 

Hatchett  &  Ferguson,  for  defendants  in  error. 

Opinion  by  GALBRAITH,  C.  This  is  an  appeal  from 
the  order  and  judgment  of  the  trial  court  denying  a  mo- 
tion to  vacate  and  set  aside  a  judgment,  and  an  application 
for  a  restraining  order  against  the  issuance  of  an  execu- 
tion, and  any  attempt  to  collect  the  judgment  pending  the 
hearing  of  this  appeal.  There  is  a  petition  in  error  and  a 
transcript;  also  a  case-made  attached  thereto. 

This  is  a  second  attempt  to  bring  the  judgment  com- 
plained of  before  this  court  for  review.    The  first  attempt 
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was  by  petition  in  error  and  case-made.  That  appeal  was 
dismissed  for  irregularity  in  bringing  the  same.  See  38 
Okla.  429,  182  Pac.  652.  The  defendants  in  error  have 
presented  a  motion  to  dismiss  this  second  appeal  for  the 
reason,  among  others,  that  the  errors  complained  of  cannot 
be  brought  to  this  court  for  review  in  the  manner  at- 
tempted in  this  appeal.  It  appears  from  the  transcript 
that  the  judgment  attacked  and  sought  to  be  vacated  is 
alleged  to  be  void  for  two  reasons:  First,  that  the  trial 
court  never  acquired  jurisdiction  over  the  person  of  one  of 
the  plaintiffs  in  error,  M.  J.  Gill ;  second,  that  the  amended 
petition  upon  which  the  cause  was  tried,  and  the  judgment 
rendered,  was  never  amended  by  making  the  "Executive 
Committee  of  Home  Missions  of  the  Presbyterian  Church, 
a  corporation,"  a  party  plaintiff  to  the  action,  and  by  set- 
ting out  proper  averments  as  a  foundation  for  the  judgment 
in  its  favor.  An  examination  of  the  decision  of  this  court 
rendered  on  the  first  appeal  (38  Okla.  at  page  434,  132  Pac. 
652)  discloses  the  fact  that  each  of  these  contentions  for 
the  claim  that  the  judgment  is  void,  was  urged  upon  the 
court  at  that  time,  and  each  was  pronounced  by  the  court 
to  be  "without  merit."  That  determination  of  these  ques- 
tions by  this  court  ought  to,  and  does,  dispose  of  them 
finally  so  far  as  this  lawsuit  is  concerned. 

The  judgment  complained  of  was  rendered  in  an  action 
on  a  contractor's  and  builder's  bond,  and  was  against  the 
principal,  the  contractor,  and  surety  company  making  the 
bond  guaranteeing  the  faithful  performance  of  the  building 
contract.  The  trial  court  was  a  court  of  general  jurisdic- 
tion, and  had  jurisdiction  of  the  subject-matter  in  that  ac- 
tion, and  it  appears  to  have  acquired  jurisdiction  over  the 
person  of  the  principal  and  surety  on  the  bond  in  suit.  The 
judgment  is  regular  in  form,  and  seems  to  be  a  valid  judg- 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  555 

Opinion  of  the  Court. 


ment.  Nothing  appears  from  the  face  of  the  record  that 
tends  to  show  the  judgment  to  be  void.  Irregularities  in 
obtaining  the  judgment  that  may  have  affected  its  validity- 
might  have  been  brought  to  this  court  for  review  by  peti- 
tion in  error  and  case-made.  It  seems  that  the  attempt 
made  to  bring  the  judgment  here  for  review  in  the  regular 
way  failed  through  the  carelessness  or  negligence  of  the 
complainants,  and  for  that  reason  such  judgment  became- 
final  at  the  close  of  the  term  at  which  it  was  rendered.  It 
is  clear  that  that  judgment  cannot  now  be  brought  here  for 
review  by  this  attempted  appeal. 

A  case  exactly  in  point  and  controlling  tha  instant 
case  is  that  of  Clark  v.  Roman  et  al.,  50  Okla.  780,  151  Pac. 
479,  where  it  is  said: 

"If  it  can  be  said  that  the  judgment  was  erroneous  as 
a  matter  of  law,  then  movant  had  his  remedy  on  motion 
for  new  trial  and  by  appeal,  of  which  he  failed  to  avail 
himself  by  reason  of  neglect  to  have  issued  and  served 
summons  in  error.  'A  void  judgment  may  be  vacated  at 
any  time,  on  motion  of  a  party,  or  any  person  affected 
thereby.'  Rev.  Laws  1910,  sec.  5274;  Phoenix  Bridge 
Co.  V.  Street,  9  Okla.  422,  60  Pac.  221 ;  NicoU  v.  Midland, 
etc.,  21  Okla.  591,  96  Pac.  744 ;  Harding  v.  Gillett  et  al.,  25 
Okla.  199,  107  Pac.  665 ;  Wheatland  G.  &  L.  Co.  v.  Dowden, 
26  Okla.  441,  110  Pac.  898;  Spies  v.  Stone,  40  Okla.  542, 
139  Pac.  951.  But  the  power  given  trial  courts  to  vacate 
or  modify  their  judgments  or  orders  at  or  after  the  term 
does  not  authorize  the  setting  aside  of  a  judgment  or  final 
order  at  a  subsequent  term  for  mere  alleged  errors  of  law 
which  were  properly  subject  to  consideration  and  review 
upon  motion  for  new  trial  at  the  term  when  rendered  or 
made." 

The  motion  to  dismiss  is  well  taken,  and  should  be 
sustained. 

By  the  Court:    It  is  so  ordered. 
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MISSOURI,  0.  &  G.  RY.  CO.  v.  CLIFFORD. 

Nos.  3136,  3133.  3131,  3138.  Opinion  Filed  November  2,  1915. 

Rehearing  Denied  November  23,  1915. 

C152  Pac.  1072.) 

KILLING  OF  STOCK.  Sylkibus  in  Missouri,  Oklahoma  &  Gulf  Railway 
Company  v.  A.  J.  O'Neal,  ante,  p.  527,  152  Pac.  1071,  this  day 
handed  down,  is  adopted  as  the  syllabus  in  these  cases. 

(Syllabus  by  Galbralth,  G.) 

Error  from  County  Court,  Coal  County; 

R.  H.  Wells,  Judge. 

Actions  by  J.  N.  Clifford,  R.  C.  Hickman,  W.  M.  White, 
and  G.  W.  O'Neal,  against  the  Missouri,  Oklahoma  &  Gulf 
Railway  Company.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

E.  R.  Jones,  J.  C.  Wilhoit,  Alexander  New,  and  Arthur 
Miller,  for  plaintiff  in  error. 

G.  T,  RaUs,  for  defendant  in  error. 

Opinion  by  GALBRAITH,  C.  These  several  cases  are 
appeals  from  judgments  rendered  against  the  railroad 
company  for  killing  stock,  and  the  judgments  were  for 
varying  amounts,  ranging  from  $15  to  $175, 

The  facts  in  the  several  cases  differ,  but  the  assign- 
ments of  error  are  the  same  in  each  and  the  same  as  in  M ., 
O.  &  G.  Ry.  Co.  V.  A.  J.  (TNeal,  ante,  p.  527,  152  Pac.  1071, 
this  day  handed  down,  and  the  law  of  that  case  controls  in 
each  of  these. 

Wherefore,  for  the  reasons  given  in  that  case,  we 
recommend  that  the  judgment  in  each  of  these  cases  be 
affirmed. 

By  the  Court:    It  is  so  ordered. 
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Xo.  4S64.     Opinion  Filed  November  23,  1915. 
(153  Pac.  2(10.) 

1.  EVIDENCE — Res  Gestae.  In  an  action  for  damages  arising  from 
a  CH)llision  between  a  railway  locomotive  and  a  wagon,  in  which 
the  occupants  of  Ihe  wagon  were  injuie<l,  a  statement  by  the 
engineer  of  the  train,  in  response  to  a  question  by  the  conductor, 
made  after  the  accident  had  occurred  and  the  train  had  stopped 
and  the  engineer  and  conductor  had  alighted  therefrom,  held,  not 
admissible  as  part  of  the  res  gestae. 

2.  RAILROADS  —  Witnesses—Impeachment^Material  Testimony- 
Crossing  Accident.  In  an  action  to  lecover  damages  for  injuries 
resulting  from  a  railroad  crossing  atvident,  the  petititm  alleged 
that  the  railroad  comimany  was  negligent,  in  that  it  ran  its 
U>comotive  and  train  up  tt)  and  across  the  street  crossing  at  a 
high  and  dangerous  rate  of  speed,  and  in  that  K  failed  and 
negle(!te<l  .to  give  warning  of  the  approach  of  such  locomotive  and 
train  to  such  street  crossing  by  sounding  the  whistle  or  ringing 
the  l)ell.  Held,  that  evidence  of  a  statement  mdde  by  the  engineer 
of  such  train,  in  response  to  a  question  by  the  conductor  after  the 
accident,  that  he  was  looking  back  and  did  not  see  the  wagon 
until  he  struck  it  was  Immaterial,  and  its  admission  was*  error. 

3e  NEGLIGENCE— Pleading— Proof.  Where  the  petition  avers 
si>ecific  acts  of  negligence,  evidenct*  tending  to  prove  other  acts 
of  negligence  not  embraced  in  the  acts  charged  Is  not  ad- 
missible. 

4.  RAILROADS— Crossing  Accident— Duty  to  Give  Warninfir— In- 
structions. Where  the  evidence  shows  that  the  street  crossing 
at  which  the  accidewt  occurred  is  25()  to  300  yards  from  the 
depot  from  which  the  tialn  inflicting  the  Injury  started,  it  is 
error  to  instruct  that,  if  the  jury  find  that  the  defendant  failed 
and  neglected  to  sound  the  whistle  or  ring  the  bell  at  least  80 
rods  from  such  street  crossing,  and  that  by  reason  of  such  failure 
and  neglect  plaintiff  was  not  warned  of  the  approach  of  such 
tiain,  and  did  not  know  of  the  approach  of  such  train  in  time 
to  get  out  of  its  way,  and  the  wagon  in  which  she  was  riding 
was  struck  by  the  locomotive  of  such  train,  and  she  was  injured, 
they  must  find  for  the  plaintiflF,  unless  they  find  that  plaintiff 
was  guilty  of  contributory  negligence. 

5.  APPEAL  AND  ERROR— Harmless  Errot^-Instruetions— Measure 
of  Damages.     Instruction  as  to  the  measure  of  damages  considered 
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aui   hi'M  II  rt   to  lo  roversiMe  errcji*.     Midland  Valley  R.  C4^  v. 
Hilliard,  46  Okla.  :^91.  148  Pae.  1001.  fi)U(.we<l. 

(Syllabus  l»y  Rummonv.  ('. » 

Error  from  District  Court,  Muskogee  County; 
R.  P.  de  Graff enried,  Judge. 

Action  by  Luvate  Adams  against  the  Missouri,  Okla- 
homa &  Gulf  Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed  and  remanded. 

The  defendant  in  error,  here  naf ter  styled  the  plain- 
tiff, commenced  ttiis  action  in  the  district  court  of  Musko- 
gee county  against  the  plaintiff  in  error,  hereinafter  styled 
the  defendant,  alleging  that  on  June  9,  1912,  the  plaintiff, 
while  traveling  in  a  wagon  along  Lake  street,  :n  the  city  of 
Muskogee,  a  public  highway  of  said  city,  crossed  the  rail- 
road of  defendant  upon  such  highway,  and  as  plaintiff  had 
reached  satd  crossing  defendant  carelessly  and  negligently 
ran  one  of  its  locomotives,  with  a  train  of  cars  attached, 
into,  up  to,  and  upon  said  highway  at  a  high  and  dangerous 
rate  of  speed,  and  negligently  and  carelessly  omitted,  while 
so  approaching  said  crossing,  to  give  any  signal  by  ringing 
the  bell  or  sounding  the  steam  whistle,  or  otherwise,  by 
reason  whereof  plaintiff  was  unaware  of  the  approach  of 
said  locomotive  and  train';  that  by  reason  of  defendant's 
negl'gence,  and  without  any  fault  or  negligence  on  the  part 
of  plaintiff,  the  said  locomotive  struck  the  wagon  in  which 
plaintiff  was  riding  and  threw  plaintiff  out  onto  the  ground 
and  injured  her,  damaging  plaintiff  by  reason  of  her  pain 
and  suffering  and  by  reason  of  permanent  injuries  in  the 
sum  of  $10,000.  The  defendant  answered  the  petition  of 
the  plaintiff,  denying  generally  the  allegations  of  the  plain- 
tiff, and  further  pleading  that,  if  plaintiff  suffered  any  in- 
jury, such  injury  was  due  to  and  causM  by  the  contributory 
negligence  of  the  plaintiff.    The  evidence  of  plaintiff  and 
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defendant  is  in  direct  conflict  upon  the  question  as  to 
whether  or  not  the  defendant's  employees  sounded  the  whis- 
tle or  rang  the  bell  or  gave  any  other  warning  of  the  ap- 
proach of  defendant's  train  to  the  crossing  upon  which  the 
accident  occurred.  There  is  also  some  conflict  in  the  tes- 
timony upon  the  question  of  the  contributory  negligence  of 
plaintiff.  Upon  these  issues  and  the  evidence  the  jury  re- 
turned a  verdict  against  the  defendant  in  the  sum  of  $540. 
The  defendant  in  due  time  filed  its  motion  for  new  trial, 
which  being  overruled,  judgment  was  entered  for  plaintiff 
for  the  amount  found  by  the  jury.  To  reverse  th.s  judg- 
ment, defendant  prosecutes  this  appeal. 

E.  R.  Jones  and  /.  C.  Wilhoit  (Arthur  MiUer,  of  coun- 
sel), for  plaintiff  in  error. 

07ven  (&  Stone  and  Sumner  J.  Lipscomb,  for  defendant 
in  error. 

Opinion  by  RUMMONS,  C.  (after  stating  the  facts  as 
above).  There  was  sufficient  evidence  before  the  jury  to 
sustain  the  verdict,  unless  the  assignments  of  error  raised 
by  the  defendant  as  to  the  admission  of  evidence  and  as  to 
the  instructions  of  the  court  are  well  taken.  The  first  as- 
signment of  error  presented  by  defendant  raises  the  ques- 
tion of  the  admission  by  the  trial  court,  over  the  objection 
of  defendant,  of  evidence  offered  by  plaintiff,  in  rebuttal, 
of  a  statement  made  by  the  engineer  of  defendant,  who 
operated  the  locomotive  that  struck  the  plaintiff,  to  the 
conductor  after  the  accident  occurred  and  the  train  had 
stopped,  and  the  conductor  and  the  engineer  were  examin- 
ing as  to  the  extent  of  the  injuries  sustained  by  the  parties 
riding  in  the  wagon.  Counsel  for  plaintiff  asked  this 
question : 

"I  will  ask  you  if  at  the  time  you  heard  the  conductor 
call  the  eng.neer  by  name  and  ask  him  how  this  accident 
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occurred,  how  he  happened^  to  hit  these  people,  and  if  the 
engineer  replied  and  said  he  thought  he  heard  a  brake  rod 
dragging,  and  looked  back  to  see,  and  did  not  see  the  people 
until  he  had  hit  them;  you  heard  that,  or. that  in  sub- 
stance?" 

To  this  question  the  defendant  objected,  and,  objec- 
tions being  overruled  by  the  court,  excepted,  and  the  wit- 
ness replied:    "Yes,  sir." 

Counsel  for  defendant  ins'st  that  there  was  prejudicial 
error  in  the  admission  of  this  testimony ;  while  counsel  for 
plaintiff  insist  that  the  question  and  answer  are  proper, 
both  as  part  of  the  res  gestae  and  also  for  the  purpose  of 
impeaching  the  conductor,  who  was  a  witness  for  the  de- 
fendant. Upon  cross-examination  of  the  conductor  coun- 
sel for  the  plaint  ff  asked  this  question : 

"If  he  had  seen  these  people  15  feet  before  he  got  to 
them  could  he  have  stopped  the  train  in  time  without  hit- 
ting them?" 

Counsel  for  defendant  objected  to  this  question  on  the 
ground  that  it  was  not  an  issue  in  this  case,  the  fact 
whether  the  engineer  could  or  could  not  have  stopped  the 
train  in  order  to  avoid  the  injury  in  this  case.  Thereupon 
this  colloquy  ensued: 

"Judge  Owen:  We  ask  leave  to  amend,  and  we  offer 
this  to  show  the  rate  of  speed  the  train  was  going. 

"Judge  de  Graff enried:  It  is  admitted  for  the  pur- 
pose of  showing  the  rate  of  speed  the  train  was  going." 

Counsel  for  plaintiff  in  their  brief  insist  that  at  the 
trial  they  amended  their  petition  so  as  to  make  the  fact 
sought  to  be  shown  by  the  evidence  complained  of  material 
to  the  case ;  but  we  find  in  the  record  no  other  reference  to 
any  amendment  or  any  leave  granted  by  the  court  to  amend 
or  any  statement  in  the  record  as  to  the  nature  of  the 
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amendment  sought  to  be  made  by  counsel  for  plaintiff.  So 
that,  in  \letermining  the  question  raised  by  defendant's 
first  assignment  of  error,  we  can  only  consider  the  issues 
as  presented  by  the  pleadings  at  the  time  the  trial  began. 
Upon  those  issues  was  this  evidence  admissible?  Was  it  a 
part  of  the  res  gestae,  or  was  it  admissible  for  the  purpose 
of  impeaching  thp  conductor?  We  must  conclude  that  the 
court  erred  in  admitting  this  testimony  upon  each  of  these 
propositions.  Our  Supreme  Court,  in  the  case  of  Cocdgate 
Co,  V.  Hurst,  25  Okla.  588,  at  page  597,  107  Pac.  657,  at 
page  660,  says: 

"The  defendant  [plaintiff  in  error]  offered  to  prove 
by  one  of  its  employees  that  within  20  or  30  minutes  after 
the  accident,  in  a  conversation  with  Jenkins  near  the  en- 
trance of  the  mine  whilst  he  was  then  in  a  semiconscious, 
or  what  was  termed  by  the  witness  as  a  flighty  or  groggy 
condition,  that  he  said :  1  asked  Jenkins  where  his  "buddy" 
was,  and  he  stated :  "He  is  on  ahead,  dead,  all  right.  My 
lower  limbs  are  paralyzed.  I  told  him  not  to  fire  the  shot, 
but  he  said  he  would  go  ahead  and  fire  it  anyhow." '  Was 
it  a  part  of  the  res  gestae?  If  so,  it  should  have  been  ad- 
mitted; otherwise,  not.  Was  the  alleged  statement  spon- 
taneous, and  so  connected  with  the  main  fact  under  con- 
sideration as  to  illustrate  its  character,  or  to  form  in  con- 
junction with  it  one  continuous  transact'on?  Jenkins  was 
a  servant  of  the  master,  and  may  have  fired  this  shot  that 
caused  the  accident,  and  when  confronted  with  his  coem- 
ployee,  with  the  inquiry  as  to  where  his  'buddy'  was,  being 
apprehensive  as  to  the  consequences  of  his  act,  he  may  have 
sought  to  escape  such  responsibility  by  plac'ng  it  upon  his 
coemployee.  It  does  not  appear  that  the  ruling  of  the 
court  in  the  exclusion  of  this  evidence  under  the  circum- 
stances was  error.  Gowen  v.  Bush,  76  Fed.  349,  22  C.  C. 
A.  196 ;  Fredenthal  v.  Brown  &  McCabe,  52  Or.  33,  95  Pac. 
1116;  L.  c6  N.  R.  Co.  v.  Pearson,  Adm'r,  97  Ala.  211,  12 
South.  176." 
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In  the  case  of  the  City  of  Wynnewood  v.  Cox,  31  Okla. 
563,  at  page  576,  122  Pac.  528,  at  page  533,  Ann.  Gas. 
1913E,  349,  following  the  case  of  Coalgate  Co.  v.  Hurst, 
s^vpra,  the  court  says : 

"  'Res  gestae,'  as  said  by  Mr.  Wharton,  in  his  work  on 
Criminal  Evidence,  *are  events  speaking  for  themselves, 
through  the  instinctive  words  and  acts  of  participants,  not 
*he  words  and  acts  of  participants  when  narrating  the 
events.  What  is  done  or  said  by  participants,  under  the 
immediate  spur  of  a  transaction,  becomes  thus  part  of  the 
transaction,  because  it  is  then  the  transaction  that  speaks.'  " 

In  the  opinions  of  courts  of  last  resort  are  to  be  found 
innumerable  decis  ons  upon  what  is  or  is  not  admissible  in 
evidence  as  a  part  of  the  res  gestae.  The  result  is  that  the 
admissibility  of  such  evidence  in  every  case  must  depend 
upon  the  circumstances  of  the  particular  case.  But  the 
rule  is  universal  that,  to  be  admissible  as  part  of  the  res 
gestae,  the  statement  must  be  substantially  contemporane- 
ous with  the  transact  on,  made  on  the  spur  of  the  moment, 
and  induced  by  the  happening  of  the  events  concerning 
which  the  statement  is  made>  and  not  a  narrative  or  state- 
ment of  what  has  occurred.  Smith  v.  C,  R.  I.  &  P.  Ry. 
Co.,  42  Okla.  577,  at  page  580,  142  Pac.  398;  Louisville  & 
N.  R.  R.  Co.  V.  Webb,  99  Ky.  332,  3b  S.  W.  1117;  Durkee 
V.  Central  Pac.  R.  R.  Co.  (Cal)  9  Pac.  99;  Fredenthal  v. 
Brown,  52  Or.  33,  95  Pac.  1114. 

In  the  light  of  the  decisions  of  our  own  court,  and  of 
the  cases  cited,  we  are  constrained  to  the  opinion  that  any 
statement  made  by  the  engineer  of  defendant  in  reply  to 
a  question  by  the  conductor  as  to  how  the  accident  hap- 
pened would  be  a  mere  narrative  of  the  occurrence,  and 
not  a  part  of  the  res  gestae. 
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Was  this  evidence  admissible  for  the  purpose  of  im- 
peaching the  conductor  of  defendant?  Counsel  for  plaintiff 
in  cross-examining  the  conductor  asked  him,  in  substance, 
the  ident'cal  question  propounded  to  plaintiff's  witness  in 
rebuttal,  and  of  which  defendant  complains.  The  con- 
ductor denied  that  any  such  conversation  took  place.  The 
rule  is  well  settled  that  a  witness  can  only  be  impeached 
upon  a  question  material  and  relevant  to  the  case.  Under 
the  issues  of  this  case,  as  stated  above,  the  only  charges  of 
negligence  against  the  defendant  were  running  its  train 
at  a  high  and  dangerous  rate  of  speed,  and  failure  to  give 
any  warning  by  ringing  the  bell  or  sounding  the  whistle 
or  otherwise.  The  plaintiff,  having  alleged  these  specific 
acts  of  negligence,  is  bound  by  them,  and  cannot  present 
any  other  issue  of  negligence  to  the  jury.  C,  R.  I,  &  P. 
Ry.  Co.  V.  Mclntire,  29  Okla.  797,  119  Pac.  1008.  So  that 
the  question  of  whether  or  not  the  defendant  was  negligent 
by  reason  of  the  failure  of  its  engineer  to  keep  a  proper 
lookout  on  approaching  the  crossing  at  which  the  acci- 
dent occurred  was  not  within  the  issues  of  the  case,  and 
any  statement  made  by  the  engineer  upon  that  matter 
would  be  immaterial.  Again,  the  statements  of  an  em- 
ployee of  the  defendant  made  under  the  circumstances 
appearing  in  this  case  could  not  and  would  not  be  bind- 
ing upon  the  defendant.  Durkee  v.  Central  Pac.  R.  R. 
Co.,  supra;  Fredenthal  v.  Brown,  supra;  Havens  v.  R. 
/.,  etc.,  R.  R.  Co.,  26  R.  I.  48,  58  Atl.  247,  8  Ann.  Cas.  617, 
and  note  page  621.  So  that  upon  any  vkw  of  the  case  the 
testimony  complained  of  by  the  defendant  was  incom- 
petent and  immaterial.  It  remains  to  be  seen  'whether 
or  not  this  error  was  prejudicial.  We  are  unable  to  say 
that  it  was  not.  In  view  of  the  conflict  in  the  evidence  of- 
fered by  plaintiff  and  defendant  as  to  the  failure  of  de-. 
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f  endant  to  sound  its  whistle  or  ring  its  bell  when  approach-- 
ing  the  crossing,  the  jury  may  have  taken  the  evidence 
of  this  statement  of  the  engineer  as  a  confession  of  neg- 
ligence upon  the  part  of  the  defendant  in  failing  to  keep 
the  proper  lookout  by  the  engineer  when  approaching  the 
crossing  where  the  accident  occurred.  If  they  took  this 
view  of  this  evidence,  it  will  be  readily  seen  that  it  was 
highly  prejudicial  to  the  defendant,  and  we  are  unable  for 
that  reason  to  say  that  this  was  harmless  error. 

Defendant  next  complains  of  the  giving  by  the  court 
of  its  fourth  instruction  to  the  jury.  The  court  instructed 
the  jury  in  its  third  instruction  as  to  the  duty  of  defend- 
ant to  give  warning  of  the  approach  of  its  train  to  the 
crossing,  and  followed  this  in  instruction  4  by  instructing 
the  jury  as  to  the  statutory  duty  of  defendant  as  to  such 
a  warning.     The  instructions  follow: 

"(3)  You  are  further  instructed  that,  if  you  believe 
by  a  preponderance  of  the  evidence  in  this  cause  that  the 
plaintiff,  on  or  about  the  9th  day  of  January,  1912,  was 
riding  along  Lake  street  in  a  wagon,  and  that  the  said 
Lake  street  was  a  public  highway  of  the  city  of  Muskogee, 
and  that  said  public  highway  crosses  the  ra'lroad  track 
of  the  defendant,  and  as  plaintiff  came  to  said  crossing  the 
defendant  negligently  and  carelessly  ran  one  of  its  loco- 
motives up  and  across  said  highway  at  said  crossing  at  a 
high  and  dangerous  rate  of  speed,  or  negligently  and  care- 
lessly omitted  while  so  approaching  said  crossing  to  give 
out  any  signals  bv  ringing  the  bell  or  sounding  the  whistle 
to  warn  the  pubnc  of  the  approach  of  said  train  to  said 
crossing^  and  that  by  reason  of  the  failure  of  the  defend- 
ant to  give  such  warning  and  without  contributory  negli- 
gence on  the  part  of  the  plaintiff,  as  will  be  herein  defined 
to  you,  said  locomotive  struck  the  wagon  in  which  the 
plaintiff  was  riding  and  overthrew  said  wagon,  and  threw 
the  plaintiff  out  upon  the  ground,  with  such  force  as  to 
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injure  her,  then  in  that  event  your  verdict  should  be  for 
the  plaintiff  for  whatever  damages  you  may  find  her  to 
be  entitled,  not  exceeding  the  sum  sued  for  in  this  action. 

"(4)  You  are  further  instructed  that  it  was  the 
duty  of  the  defendant  to  either  ring  the  bell  upon  the  en- 
gine or  sound  the  whistle  at  a  distance  of  at  least  80  rods 
from  a  public  highway  where  such  railroad  crosses  such 
highway  and  to  keep  the  bell  ringing  or  the  whistle  blow- 
ing until  the  train  should  have  crossed  said  public  street 
as  a  warning  to  the  public  of  the  approach  of  such  train, 
and  if  you  believe  by  a  preponderance  of  the  evidence  in 
this  cause  that  on  or  about  the  9th  day  of  January,  1912, 
the  defendant  was  operating  a  train  of  cars  along  its  rail- 
road tracks  in  the  city  of  Muskogee,  you  are  instructed  that 
it  was  its  duty  to  ring  the  bell  or  blow  the  whistle  as  a 
warning  to  the  public  of  the  approaching  train  at  least  80 
rods  from  Lake  street  before  reaching  same,  and  to  con- 
tinue to  ring  the  bell  or  blow  the  whistle  until  after  it 
had  passed  said  crossing  or  public  highway,  and  if  you 
further  believe  from  a  preponderance  of  the  evidence  in 
this  cause  that  the  agents,  servants,  and  employees  of  the 
defendant  in  charge  of  and  operating  said  train  failed  or 
neglected  to  ring  the  bell  or  blow  the  whistle  in  the  manner 
herein  described,  and  by  reason  of  such  failure  or  neglect 
to  ring  the  bell  or  blow  the  whistle  the  plaintiff  was  not 
warned  of  the  approach  of  said  train  in  time  to  get  out 
of  its  way  and  said  wagon  in  which  she  was  riding  was 
struck  by  the  locomotive  drawing  said  train  of  cars,  and 
she  was  thereby  injured,  then  and  in  that  event  your 
verdict  will  be  for  the  plaintiff,  unless  you  find  from  the 
evidence  that  plaintiff  was  guilty  of  contributory  negli- 
gence as  hereinafter  defined  to  you  in  these  instructions." 

It  is  argued  by  defendant  that  instruction  No.  4 
practically  amounts  to  an  instruction  for  the  plaintiff,  for 
the  reason  that  the  court  there  told  the  jury  that  it  was 
the  duty  of  defendant  to  sound  the  whistle  or  ring  the 
bell  at  least  80  rods  from  the  crossing,  and  continue  sound-. 
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ing  such  whistle  or  ringing  such  bell  until  the  crossing 
had  been  passed,  when  the  evidence  disclosed  that  the 
depot  from  which  the  train  of  defendant  started  was  only 
250  or  300  yards  from  the  crossing  at  which  the  accident 
occurred.  So  that  the  jury  were  bound  to  find  from  the 
evidence  that  the  defendant  had  failed  to  perform  the 
duty  imposed  upon  it  as  defined  by  the  court  in  that  in- 
struction. It  is  urged  by  plaintiff  that  this  instruction 
was  harmless  and  resulted  in  no  prejudice  to  the  defend- 
ant in  the  minds  of  the  jury.  The  plaintiff  cites  the  case 
of  M.,  O.  &  G.  Ry.  Co.  v.  Parker,  50  Okla.  491,  151  Pac. 
325,  as  holding  such  an  instruction  to  be  harmless  error. 
We  have  examined  the  case  cited,  and  find  that  the  only 
point  decided  is  that,  while  "it  is  error  for  the  court  to 
instruct  the  jury  that  under  the  statute  it  was  the  duty 
of  the  railroad  company  to  ring  the  bell  and  blow  the 
whistle  of  the  engine  80  rods  from  the  crossing,  but  where 
it  was  evident,  even  though  so  instructed,  that  the  jury 
was  not  misled  thereby,  or  any  of  the  rights  of  the  de- 
fendant prejudiced  thereby,  it  will  be  held  to  be  harm- 
less, and  not  reversible  error/'  We  do  not  think  this  case 
bears  out  the  contention  of  counsel  for  plaintiflf.  Similar 
instructions  have  been  held  by  the  Supreme  and  appellate 
courts  of  Texas,  which  seem  to  be  the  only  courts  that 
have  passed  upon  the  question,  under  a  statute  identical 
with  ours,  and  under  identical  circumstances,  to  be  re- 
versible error.  G.,  C.  &  S.  F.  Ry.  Co.  v.  HaU,  34  Tex.  Civ. 
App.  535,  80  S.  W.  133;  T.  &  P.  Ry.  Co.  v.  Berry,  32  Tex. 
C?iv.  App.  259,  72  S.  W.  423 ;  Central  Tex.,  etc.,  Ry.  Co.,  v. 
Nycvm  (Tex.  Civ.  App.)  34  S.  W.  460;  Houston  &  Tex. 
Central  Ry.  Co.  v.  (TNeal,  91  Tex.  671,  47  S.  W.  95;  Ft. 
Worth  &  R.  G.  Ry,  Co.  v.  Greei\  32  Tex.  Civ.  App.  606,  75 
S.  W.  552. 
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The  statute  quoted  by  the  Qourt  in  this  instruction 
was  probably  intended  by  the  Leg  slature  to  apply  to  the 
operation  of  railroad  trains  in  the  country,  but  neverthe- 
less, even  though  under  the  circumstances  of  the  case  the 
defendant  could  not  comply  with  the  letter  of  the  statute, 
yet  it  was  its  duty  to  comply  with  the  spirit  of  it,  and  to 
give  warning  of  the  approach  of  its  train  to  a  city  street 
crossing  by  sounding  the  whistle  or  ringing  the  bell. 
SpiUer  v.  Railroad  Co.,  112  Mo.  App.  491,  87  S.  W.  43; 
Golinvaux  v.  RaMroad  Co.,  125  Iowa,  652,  101  N.  W.  465 ; 
3  Elliott  on  Railroads  (2d  Ed.)  1155. 

The  court  in  its  third  instruction  correctly  advised 
the  jury  as  to  defendant's  duty  under  the  law  and  the  cir- 
cumstances of  the  case  at  bar,  but  we  think  that  in  giv- 
ing the  fourth  instruction  quoted  above  the  court  erred; 
and,  while  we  might  hesitate  to  reverse  this  case  were 
this  the  only  error  we  find  in  the  record,  we  cannot  say 
that  the'  error  was  harmless,  and,  in  view  of  the  fact  that 
the  case  must  be  tried  again,  we  call  attention  to  this  error. 

The  defendant  next  complains  of  the  giving  of  in- 
struct'on  No.  7  by  the  trial  court,  which  instruction  is  as 
follows : 

"(7)  You  are  instructed  that,  if  you  find  for  the 
plaintiff,  she  *s  entitled  to  recover  as  damages  such  sum 
as  will  compensate  her,  not  to  exceed  the  amount  sued  for, 
and  in  estimating  her  damages  you  will  take  into  con- 
sideration the  nature  of  the  injuries  received  by  her  and 
the  physical  pain  and  suffering  caused  by  reason  thereof, 
and,  in  addition,  may  allow  such  damages  as  you  may 
deem  reasonable  for  the  pain  and  suffering,  if  any,  which 
has  resulted  or  may  result  from  the  negligent  acts  of  the 
defendant  company." 

Does  this  instruction  correctly  state  to  the  jury  the 
rule  as  to  the  measure  of  damages  to  be  allowed  plaintiff? 
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It  is  contended  by  defendant  that  the  instruction  com- 
plained of  does  not  confine  the  jury  to  the  evidence  in  find- 
ing the  amount  of  damages  to  which  plaintiff  may  have 
been  entitled  in  the  event  of  her  recovery,  but  permits 
them  to  conjecture  as  to  the  amount  which  they  may  deem 
reasonable.  We  are  of  the  opinion  that  this  instruction 
is  open  to  the  criticism  made  by  the  counsel  for  defend- 
ant, especially  the  concluding  clause,  "and,  in  addition, 
may  allow  such  damages  as  you  may  deem  reasonable  for 
the  pain  and  suffering,  if  any,  which  has  resulted  or  may 
result  from  the  negligent  act  or  acts  of  the.  defendant 
company."  The  court  nowhere  directs  the  jury  that  their 
estimate  of  the  amount  which  plaintiff  would  be  entitled 
to  recover  must  be  controlled  by  the  evidence,  but  permits 
them  to  allow  the  plaintiff  such  damages  as  they  may  deem 
reasonable  for  pain  and  suffering  which  may  result.  We 
think  under  this  instruction  the  jury  were  not  confined, 
as  they  should  have  been,  to  a  finding  of  an  amount  suf- 
ficient to  compensate  her  for  the  pain  and  suffering  which 
they  might  find  from  the  evidence  would  be  reasonably 
certa'n  to  result  from  the  injury.  But,  while  we  do  not 
approve  the  form  of  this  instruction,  for  the  reason  that  re- 
covery for  pain  and  suffering  in  the  future  must  be  con- 
fined to  such  as  there  is  reasonable  certainty,  under  the 
evidence  in  the  case,  will  follow  from  the  injury  received, 
our  court  has  held  in  the  case  of  Midland  Valley  R.  Co. 
v.  Hilliard,  46  Okla.  391,  148  Pac.  1001,  that  an  instruc- 
tion in  practically  the  same  language  was  not  reversible 
error.  In  that  case,  however,  the  court  considered  the  con- 
text of  the  other  instructions,  and  came  to  the  conclusion 
that  the  jury  were  not  misled.  Upon  the  authority  of 
that  case  we  conclude  that  instruction  No.  7,  complained 
of  by  defendant,  is  not  reversible  error. 
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We  need  not  consider  the  other  assignments  of  error 
presented  by  the  brief  of  counsel  for  defendant,  as  we  do 
not  find  reversible  error  other  than  hereinbefore  pointed 
out  in  the  matters  complained  of  by  the  defendant. 

For  the  errors  committed  by  the  court  as  above  set 
out  in  the  admission  of  testimony  and  in  the  giving  of 
instruction  No.  4,  this  cause  should  be  reversed,  and  re- 
manded for  a  new  trial. 

By  the  Court:     It  is  so  ordered. 


CONTINENTAL  GIN  CO.  et  al.  v.  ARNOLD. 

Xo.  5142.     Ouluion  Fllwl  Xoveniher  2:^,  1915. 
(ir>;i  Pae.  160.) 

1.  PAYMENT—What    Constitutes.     The    term     "imyment"    in     its 

legal  imiK)rt,  means  the  satisfaction  of  a  debt  by  money  or  the 
representative  of  money,  and  not  by  novation,  compromise,  or 
accord  and  satisfaction. 

2.  ACCORD  AND  SATISFACTION—What  Constitutes.  An  atvord 
and  satisfaction"  is  an  executed  agreement  \vherel»y  (Uie  of  the 
parties  undertakes  to  give,  and  the  other  to  accept,  in  satisfaction 
ot*  a  claim  arising  either  from  contract  or  tv>ri,  sometliiiijj:  nthc: 
or  different  from  what  he  is,  or  considers  himself,  entitled  lo. 

3.  SAME — Pleading — Neces.ity — ^Defense.  Accord  and  s*uisfaction 
and  other  transacti(»ns  closely  allied  thereto,  such  a.-?  r  compro- 
mise agreement,  executory  accord,  and  novation,  in  order  to  be 
availal)le  as  a  defense  must  be  specifically  pleaded. 

4.  PLEADING — Defenies — Subsequent  Transactions.  The  gent^ral 
rule  of  pleading  is  that  defenses  which  assume  «.r  admit  the 
original  cause  of  action  alleged,  but  are  ba.sed  upon  .subsequent 
facts  or  transactions  which  go  to  quallf;  or  defeat  it,  must  be 
pleaded. 

5.  COMPROMISE  AND  SETTLEMENT^PIeading— Variance.     An 

action  was  instituted  upon  unpaid  nortes.  The  defendant's  answer 
was  a  plea  of  payment.     The  notes  were  .secured  by  a  mortgage 
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upon  c*ertain  cotton  jfln  machinery  which  bu:ne<l.  and  approxi- 
mately $2,400  was  coUecte<l  on  the  insurance  pollcv.  At  the  trial 
defendant  was  i>ermitited  to  prove  that,  there  l)ein>c  about  $2,S00 
due  on  the  notes,  the  plaintiff  had  ajrreed  to  accept  $2.(K)0  as 
full  payment  and  sell  him  another  ^in  outfit  and  credit  the  hill 
for  the  new  gin  machinery  with  the  balance  of  the  policT.  r4>-wlt. 
$400,  and  that  the  insurance  money  was  accordinjrly  turned  over 
to  the  plaintiff,  who  the.eafter  refuseil  to  sell  him  a  new  gin 
outfit  Imt  retained  the  $400.  Held,  error.  This  evidence  did  n't 
tend  to  prove  payment. 

(Syllabus  by  Mathews.  C. ) 

Error  from  District  Court,  Carter  County; 
Si  H.  Russell,  Judge. 

Action  by  the  Continental  Gin  Company,  a  corpora- 
tion, and  R.  M:  CoUett,  trustee  in  deed  of  trust,  against 
Ira  L.  Arnold  and  wife.  Judgment  for  defendants,  and 
plaintiffs  bring  error.     Reversed  and  remanded. 

Chas.  H.  Gamett,  for  plaintiffs  in  error. 

Sigler  &  Howard,  for  defendants  in  error. 

Opinion  by  MATHEWS,  C  The  parties  will  be  desig- 
nated here  as  in  the  trial  court.  This  action  was  insti- 
tuted for  the  recovery  of  an  alleged  balance  due  upon 
notes.  It  appears  that  on  July  25,  1905,  defendant  Ira 
L.  Arnold  signed  six  notes  in  the  sum  of  $400  each,  made 
payable  to  plaintiff  Continental  Gin  Company  for  pur- 
chase of  cotton  gin  machinery,  and  to  secure  the  payment 
of  the  same  he  mortgaged  to  plaintiff  certain  real  property 
upon  which  the  said  cotton  gin  containing  said  ma- 
chinery was  located,  and  certain  other  real  property  was 
mortgaged  for  the  same  purpose;  said  last-named  mort- 
gage being  signed  by  the  said  Arnold  and  his  wife,  Cora 
L.  Arnold.  On  March  18,  1912,  plaintiff  instituted  suit 
on  said  notes,  alleging  that  there  was  a  balance  due  of 
$878.73  thereon.  Defendants  answered  by  general  denial 
as  follows: 
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"Defendant  says  that  he  executed  the  notes  and  mort- 
gages therein  set  out,  but  that  said  notes  have  long  since 
been  paid  and  should  have  been  satisfied  and  returned 
to  the  defendant." 

To  this  answer,  plaintiff  filed  a  general  denial.  At  the 
trial,  defendant  testified  that  the  gin  outfit  had  burned 
down  and  the  sum  of  $2,472.25  was  collected  upon  the 
insurance,  whiqh  was  turned  over  to  the  plaintiff.  That 
this  money  was  first  placed  in  a  bank  pending  settlement 
between  plaintiff  and  defendant.  Then  defendant  was  per- 
mitted to  introduce  the  following  testimony,  over  the  ob- 
jection of  plaintiff:  That  he  (the  defendant)  went  to  the 
office  of  plaintiff  at  Dallas,  Tex.,  after  the  gin  had  burned, 
and  saw  the  manager  and  told  him  that  there  was  a  set- 
tlement between  them  for  the  reason  that  the  machinery 
delivered  to  him  was  not  the  kind  of  machinery  he  con- 
tracted for,  and  that  there  were  other  defects  in  the  press 
and  line  shafts,  and  that  they  then  came  to  an  agreement 
that  plaintiff  would  release  the  notes  and  accept  $2,000  in 
full  payment,  and  that  defendant  was  to  purchase  another 
gin  outfit  from  plaintiff,  and  the  balance  of  the  sum  col- 
lected on  the  insurance  policy,  to  wit,  $472.25,  was  to  be 
credited  on  the  bill  for  new  machinery.  That  he  then  re- 
turned home  and  directed  the  bank  to  turn  the  insurance 
money  over  to  the  plaintiff,  and  that  it  afterwards  refused 
to  sell  him  another  gin  outfit. 

In  line  with  the  above  testimony,  the  court  gave  the 
tollowing  instruction,  over  the  objection  of  plaintiff: 

"If  you  believe  from  a  preponderance  of  the  evidence 
that  a  settlement  of  the  notes  and  claim  of  plaintiff  was 
had  between  plaintiff  and  the  defendant,  or  Mr.  Collett, 
an  agent  or  district  manager  of  the  defendant  [plaintiff], 
that  is,  if  you  find  and  believe  that  the  adjustment  of  the 
insurance   policy   which   belonged    to   the   defendant   and 
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which  was  paid  to  and  transferred  to  the  plaintiff  and  ac- 
cepted by  the  plaintiff,  or  its  agents  aforesaid,  as  a  full 
and  complete  settlement  of  whatever  was  due  the  plaintiff 
by  the  defendants,  which,  being  taken  in  connection  with 
prior  payment  in  money,  if  any,  by  the  defendants  to  the 
plaintiff,  and  that  such  settlement  wjis  had  as  a  complete 
satisfaction  of  the  debt  due  by  defendants  and  the  same 
was  so  understood  by  the  defendant,  Ira  Arnold,  and  Mr. 
Collett,  the  agent  or  district  manager,  then  in  such  case, 
your  verdict  should  be  for  the  defendant." 

The  plaintiff  contends  that  the  admission  of  the  above 
testimony  and  the  giving  of  the  aforesaid  instruction  was 
error  for  the  reason  that  the  defendant  in  his  answer 
pleaded  payment  only,  and  that  the  above  testimony  does 
not  prove  payment,  but  tends  to  prove  accord  and  satis- 
faction. Defendant  admits  that  if  the  above  testimony 
shows  accord  and  satisfaction  and  not  payment,  then  his 
answer  would  be  insufficient  to  warrant  the  introduction 
of  such  evidence,  but  he  insists  that  his  testimony  proves 
payment  as  alleged.  Defendant  in  his  brief  sets  out  his 
contention  thus: 

"The  testimony  showed:  That  Arnold  had  purchased 
a  gin  from  the  Continental  Gin  Company.  That  he  had 
given  his  notes  and  mortgages  to  secure  the  payment. 
When  the  gin  was  shipped  to  Arnold,  it  was  not  the  kind 
of  one  ordered  by  him.  The  machinery  was  different  and 
not  of  the  value  that  it  should  have  been.  Arnold  called 
the  attention  of  plaintiff  to  this  fact,  and  he  agreed  that 
Arnold  should  be  credited  with  the  difference  between  the 
cost  of  the  machinery  ordered  and  that  delivered  to  him. 
Arnold  made  some  payment  on  these  notes,  and  finally  when 
the  gin  was  burned  down  and  the  policy  had  been  paid  into 
the  bank  at  Ardmore,  he  made  a  trip  to  Dallas  to  see  the 
Continental  Gin  Company,  not  for  the  purpose  of  paying 
less  than  he  owed  them,  but  for  the  purpose  of  seeing  that 
he  secured  all  the  credits  to  which  he  was  entitled.    When 
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he  arrived  in  Dallas,  he  talked  this  matter  over  with  the 
plaintiff  in  error,  and  they  agreed  upon  the  amount  due 
him.  They  found  that,  giving  Arnold  credit  for  all  he  was 
entitled  to,  he  owed  Continental  Gin  Company  exactly 
$2,000.  Arnold  says :  'It  paid  the  old  debt  in  full.  The  way 
we  had  gone  over  the  bill  of  machinery,  the  difference  in 
the  price  of  the  machinery  I  received  and  the  price  of  the 
stuff  I  bought,  this  $2,000  would  have  paid  the  entire  debt.' 
This  does  not  constitute  accord  and  satisfaction,  but  it  con- 
stitutes payment." 

Plaintiff  states  its  contention  as  follows: 

"The  evidence  referred  to,  therefore,  did  not  show 
payment,  but  showed  a  new  and  substantive  agreement 
between  the  parties  by  which  there  was  to  be  a  settlement, 
satisfaction,  and  discharge  of  the  notes  and  mortgages. 
The  defendant  was  to  turn  over  his  interest  in  the  insur- 
ance money  and  to  purchase  a  new  gin  outfit.  The  plain- 
tiff for  this  consideration  was  to  cancel  and  surrender 
the  old  notes  and  mortgages  and  give  the  defendant  a 
credit  of  $472.25  on  the  new  gin  outfit.  Th|s  agreement, 
if  it  had  been  fully  executed,  would  have  been  an  accord 
and  satisfaction,  but  it  was  not  payment." 

Defendant's  answer  of  general  denial  raised  no  issue 
in  the  case;  but  his  imperfect  and  indefinite  plea  of  pay- 
ment, the  same  not  having  been  challenged  by  motion  or 
otherwise,  will  be  held  sufficient  if  his  evidence  tended  to 
prove  what  in  law  cons-titutes  payment. 

It  is  correctly  conceded  by  defendant  that,  if  the  facts 
upon  which  defendant  relies  for  a  defense  constitute  ac- 
cord and  satisfaction,  then  defendant's  answer  is  de- 
fective and  insufficient  to  admit  the  evidence,  complained 
of  by  plaintiff.  But,  if  the  evidence  tends  to  prove  pay- 
ment, then  there  was  no  error  in  admitting  the  same  and 
in  the  giving  of  the  aforesaid  instruction. 
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After  an  inves>tigation  of  the  authorities  on  the  sub- 
ject, we  have  arrived  at  the  conclusion  that  the  evidence 
complained  of  does  not  constitute  either  payment  or  ac- 
cord and  satisfaction,  and  that  the  facts  set  out  in  this  evi- 
dence do  not  come  within  the  accepted  definition  of  either. 

"Payment"  implies  the  delivery  of  value  and  that  it 
is  the  value  called  for  by  the  engagement  to  be  discharged. 
Abbot  Law.  Die. 

"The  term  'payment,'  in  its  legal  import,  means  the 
satisfaction  of  a  debt  by  money,  not  by  exchange  or  com- 
promise, or  an  accord  and  satisfaction."  (City  Sav.  Bank  v, 
Stevens,  15  N.  Y.  Supp.  139.) 

"Bouvier  defines  'payment'  as  *the  discharge  in  money 
of  a  sum  due,'  and  we  understand  it  to  be  elementary  law 
that  it  can  be  made  only  in  money,  or  that  which  the 
creditor  accepts  as  money  or  in  lieu  of  it."  (Scott  v.  Gilkey, 
49  III.  App.  116.) 

'The  word  'payment'  conveys  the  idea  of  a  money 
transaction."  (Howe  v.  Mittelberg,  9G  Mo.  App.  490,  70  S. 
W.  396.) 

"Payment"  is  generally  understood  as  a  discharge  of 
the  debt  or  obligation  by  a  compliance  with  the  terms  of 
the  obligation,  and,  if  the  obligation  calls  for  a  money 
discharge,  then  there  cannot  be  payment  except  by  pay- 
ing the  full  amount  called  for  in  money,  or  the  representa- 
tive of  money.  Applying  that  test  to  the  case  at  bar,  it 
will  not  come  within  the  definition,  because  the  notes 
called  for  approximately  $2,800,  and  $800  of  the  same,  ac- 
cording to  defendant's  contention,  was  to  be  liquidated, 
not  by  payment  in  money,  but  by  allowing  a  deduction  of 
that  amount  from  the  sum  called  for  in  the  notes  as  the 
difference  in  the  value  of  the  machinery  purchased  and 
that  delivered. 
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We  need  not  look  beyond  the  well-considered  and 
leading  case  of  Houston  Bros.  v.  Wagner,  28*  Okla.  367, 
114  Pac.  1106,  by  our  court,  to  find  a  complete  and  ac- 
ceptable definition  and  discussion  of  "accord  and  satisfac- 
tion." The  cited  case  was  an  action  upon  a  note.  The 
defendant  answered  that  the  note  was  paid  through  an 
agreement  to  deed  the  plaintiff  four  certain  town  lots  in 
full  payment  of  the  indebtedness  sued  on,  and  that  plain- 
tiff's agent  ha,d  entered  into  possession  of  the  lots,  but 
deeds  to  the  same  had  not  been  made  for  reasons  therein 
given.  It  should  be  noted  that  the  court  there  criticized 
the  use  of  the  word  "payment"  in  connection  with  the 
facts  presented,  and  inferentially  stated  that  the  fiacts 
presented  did  not  constitute  payment,  and  we  cannot  do 
better  than  quote  at  length  from  that  case: 

"Although  the  plea  is  denominated  one  of  'payment,' 
the  attempt  in  legal  contemplation  was  to  plead  an  'ac- 
cord and  satisfaction,'  which  is  defined  to  be:  *An  agree- 
ment between  two  parties  to  give  and  accept  something 
in  satisfaction  of  a  right  of  action  v/hich  one  has  against 
the  other,  which  when  perfoi:med  is  a  bar  to  all  actions 
upon  this  account.'     Bouvier's  Law  Dictionary. 

"While  both  pleading  and  proof  disclose  a  complete 
accord,  in  that  the  minds  of  the  parties  met  on  the  propo- 
sition that  the  lots  were  to  be  accepted  in  full  satisfaction 
of  the  plaintiff's  cause  of  action,  it  is  further  shown  there- 
by that,  as  the  plaintiff  'backed  out,'  there  was  no  execu- 
tion of  the  accord,  and  hence  there  was  no  satis- 
faction. 1  Am.  &  Eng.  Ency.  of  Law,  420,  says:  'An  ac- 
cord in  order  to  discharge  a  contract  or  cause  of  action 
must  be  executed,  and  this  execution  of  the  accord  is  the 
satisfaction.  Satisfaction  consists  in  the  actual  perform- 
ance by  one  party  of  the  agreement  of  accord,  and  the 
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acceptance  by  the  other  party  of  such  performance  in  full 
satisfaction  of  the  original  cause  of  action  or  contract/ 

"Acceptance  of  the  execution  of  the  accord  is  the  sine 
qua  non  of  a  plea  of  accord  and  satisfaction.  In  Heam 
V.  Kiehl,  38  Pa.  147,  80  Am.  Dec.  472,  the  court  said :  *Ac- 
cord  and  satisfaction  is  a  good  plea  by  a  debtor  to  the 
action  of  his  creditor,  but  the  legal  notion  of  accord  is  a 
new  agreement  on  a  new  consideration  to  discharge  the 
debtor.  And  it  is  not  enough  that  there  be  a  clear  agree- 
ment or  accord  and  a  sufficient  consideration,  but  the  ac- 
cord must  be  executed.  The  plea  must  allege  that  the 
matter  was  accepted  in  satisfaction.  Mere  readiness  to 
perform  the  accord,  or  a  tender  of  performance,  or  even 
a  part  performance  and  readiness  to  perform  the  rest,  will 
not  do.    Such  is  the  law  between  debtor  and  creditor.' 

''Young  V.  Jones,  64  Me.  563,  18  Am.  Rep.  279,  was 
assumpsit  on  an  accepted  draft.  After  plaintiff  had  made 
out  his  case,  defendant  offered  to  prove  an  agreement 
under  seal  with  plaintiff  after  the  maturity  of  the  draft 
to  accept  a  certain  per  cent,  less  than  the  amount  of  the 
draft  in  payment  thereof,  that  the  percentage  agreed  upon 
was  tendered  within  the  time  limit,  and  that  plaintiff  re- 
fused to  accept  the  same,  and  brought  the  instant  suit. 
The  question  before  the  court  was  whether  these  facts,  if 
proved,  would  constitute  a  defense.  After  holding  that 
the  facts  did  not  show  payment,  the  court  said:  'Neither 
do  the  facts  offered  to  be  proved  show  accord  and 
satisfaction.  The  agreement  relied  upon  was  executory. 
In  Hawley  v.  Foote,  19  Wend.  (N.  Y.)  517,  it  was  held  not 
a  good  plea  of  accord  and  satisfaction  that  the  plaintiff 
agreed  to  accept  the  note  of  a  third  person  in  discharge  of 
the  demand  in  suit,  which,  on  being  tendered  him,  he  re- 
fused to  accept.  "There  has  been  no  satisfactipn/'  ob- 
serves Johnson,  J.,  "the  accord  has  not  been  executed,  and 
the  action  is  not  barred."  Russell  v,  Lytle,  6  Wend.  (N. 
y.)  390  (22  Am.  Dec.  357) ;  Com.  Dig.  b.  4  *  *  *  The 
plea  of  record  to  be  good  must  show  an  accord  not- ex- 
ecutory at  some  future  time,  but  one  executed.  Cuahinj 
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V.  Wyman,  44  Me.  121.  A  mere  readiness  to  perform  the 
accord,  or  tender  of  performance,  will  not  suflice,  and  a 
plea  of  accord  tendered  has  been  held  bad  on  demurrer. 
A  plea  of  accord  and  satisfaction  must  allege,  not  only  a 
clear  agreement  or  accord,  but  that  it  was  executed  by  the 
acceptance  of  the  matter  agreed  upon  in  satisfaction. 
Hearn  v.  Kiehl,  38  Pa.  147,  80  Am.  Dec.  472.  The  facts  do 
not  show  a  consummated  payment.  Mansur  v.  Keaton,  46 
Me.  346.' " 

We  take  the  following  excerpt  from  the  note  in  Har- 
rison V.  Henderson,  100  Am.  St.  Rep.  392: 

"In  the  recent  case  of  Penn  v.  Cathcart,  llS^Iowa, 
557,  89  N.  W.  12,  the  court  said:  'An  accord  and  satis- 
faction is  an  executed  agreement  whereby  one  of  the 
parties  undertakes  to  give,  and  the  other  to  accept,  in 
satisfaction  of  a  claim  arising  either  from  contract  or  tort, 
something,  other  or  different  from  what  he  is,  or 
considers  himself  entitled  to.'  In  PuUiam  v.  Taylor,  50 
Miss.  257,  the  court  said :  'Accord  and  satisfaction  is  the 
substitution  of  another  agreement  between  the  parties  in 
satisfaction  of  the  former  one,  and  an  execution  of  the 
latter  agreement.' " 

The  note  in  the  case  of  Harrison  v,  Henderson,  supra, 
is  instructive  and  covers  thoroughly  every  phase  of  the 
question. 

It  is  uniformly  held  by  all  of  the  authorities  that  it 
is  an  essential  requisite  to  an  accord  and  satisfaction  that 
the  accord  agreed  upon  by  the  parties  be  satisfied  by  an 
execution  of  the  accord,  and  the  case  at  bar  falls  short  of 
the  requirements  of  accord  and  satisfaction,  in  that  the 
agreement  was  never  performed,  as  it  was  claimed  that 
the  plaintiff,  after  getting  possession  of  the  insurance 
money,  refused  to  proceed  further  and  sell  the  defendant 
another  gin  and  give  him  a  credit  thereon  of  the  $472.25, 

1»— 52 
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but  had  repudiated  the  agreement  and  was  then  claiming 
the  balance  due  on  the  main  contract. 

The  transaction  as  detailed  by  defendant  might  be 
termed  an  executory  agreement  or  executory  accord 
(Schweider  v.  Lang,  29  Minn.  254)  13  N.  W.  33,  43  Am. 
Rep.  202,  or  possibly  a  novation  (1  R.  C.  L.  178).  How- 
ever, it  is  immaterial  what  the  legal  definition  may  be,  as 
it  is  plainly  apparent  that,  as  far  as  pleading  it  is  con- 
cerned, it  is  closely  allied  with  and  analogous  to  accord 
and  satisfaction,  and  the  same  rule  would  apply  in  this  in- 
stance that  applies  in  pleading  accord  and  satisfaction, 
which,  must  invariably  be  specifically  pleaded. 

In  Coles  V.  Soulsby,  21  Cal.  47,  where  the  defense  of 
accord  and  satisfaction  had  been  put  in  evidence,  but  had 
not  been  pleaded,  the  court  Says : 

"New  matter  must  be  specifically  pleaded  ;•  and  what- 
ever admits  that  a  cause  of  action,  as  stated  in  the  com- 
plaint, once  existed,  but  at  the  same  time  avoids  it —  that 
is,  shows  that  it  has  ceased  to  exist — is  new  matter.  It  is 
that  matter  which  the  defendant  must  affirmatively  estab- 
lish. ♦  ♦  ♦  Defenses  of  this  character  must  be  dis- 
tinctly set  up  in  the  answer,  or  evidence  to  establish  them 
will  be  inadmissible.  This  view  disposes  of  the  appeal  and 
necessitates  a  reversal  of  the  judgment."  Sweet  i\  Bur- 
dett,  40  Cal.  97 ;  BerdeU  v,  BisseU,  6  Colo.  162 ;  Parker  v. 
City  of  Lowell,  11  Gray  (Mass.)  353;  Hogari  v.  Burns,  4 
Cal.  Unrep.  Cas.  62,  33  Pac.  631;  Combs  i\  Smith,  78  Mo. 
32. 

In  Jacobs  v.  Day,  5  Misc.  Rep.  410,  25  N.  Y.  Supp. 
763,  the  rule  is  stated  as  follows: 

"Accord  and  satisfaction  is  an  affirmative  defense, 
and  should  be  pleaded."  First  Nat'l.  Bnk.  of  Tishomingo 
V.  Latham,  37  Okla.  286,  132  Pac.  891;  Deming  Inv.  Co, 
V,  McLaughlin,  30  Okla.  20,  118  Pac.  380. 
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The  rule  in  pleading  such  defenses  as  the  one  in  the 
instant  case  is  concisely  stated  in  Bradbury's  Rules  of 
Pleadings,  p.  1282,  as  follows: 

"The  general  rule  of  pleading  is  that  defenses  which 
assume  or  admit  the  original  cause  of  action  alleged,  but 
are  based  upon  subsequent  facts  or  transactions  which 
go  to  qualify  or  defeat  it,  must  be  pleaded.  Farmers  Loan 
&  Trust  Co.  V.  Siefke,  144  N.  Y.  354  [39  N.  E.  358]." 

And  on  page  1291  of  the  same  work,  we  find : 
"Under  a  general  denial  a  defendant  is  entitled  to 
offer  evidence  of  any  facts  which  will  tend  to  controvert 
what  the  plaintiff  is  bound  in  the  first  instance  to  prove  in 
order  to  establish  his  cause  of  action.  Bette)ihasser  v. 
Templars  of  Liberty,  58  App.  Div.  61,  68  Supp.  505; 
Adams  v.  Laivson,  188  N.  Y.  460  [81  N.  E.  315] ;  Milbank 
V.  Jones,  141  N.  Y.  340  [36  N.  E.  388]." 

An  application  of  these  two  rules  makes  it  evident 
that  the  defendant,  in  order  to  avail  himself  of  his  defense 
as  disclosed  by  the  evidence  produced  at  the  trial,  must 
specifically  allege  the  facts  relied  upon,  as  his  defense  is 
predicated  upon  the  transaction  that  arose  long  after  the 
notes  were  executed  and  is  affirmative  matter  which  has 
no  relation  to  the  proof  which  necessarily  must  be  pro- 
duced by  plaintiff  in  order  to  establish  its  cause  of  action. 
The  reason  for  such  a  rule  cannot  be  laid  upon  technical 
grounds,  but  the  justice  and  fairness  in  such  a  require- 
ment is  forcibly  illustrated  by  the  very  case  under  consid- 
eration. The  defendant  had  pleaded  payment  in  his 
answer,  and  presumably  plaintiff  had  prepared  its  case 
along  that  line  and  stood  ready  with  the  proper  rebuttal 
to  meet  this  contention.  The  trial  was  had  at  Ardmore, 
while  plaintiff's  office  was  in  Dallas,  Tex.  When  con- 
fronted at  the  trial  with  a  line  of  testimony  tending  to 
prove   something  entirely   different  from   payment,   it  is 
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quite  probable  the  plaintiff  was  caught  wholly  unprepared 
to  meet  such  an  unexpected  condition.  In  fact,  this  is 
quite  evident  from  the  fact  that  the  party  with  whom  de- 
fendant claimed  he  had  made  the  agreement  to  accept 
$2,000  in  payment  of  the  notes  was  not  present  at  the  trial, 
and  hence  plaintiff  had  no  rebuttal  to  offer  to  such  evi- 
denc^e.  The  main  reason  pleadings  are  required  is  to 
specifically  notify  the  adverse  party  of  the  pleader's  de- 
mand and  contention,  so  that  the  party  may  be  informed 
with  reasonable  certainty  of  what  facts  he  will  have  to 
meet  at  the  trial,  and  will  thus  have  an  opportunity  to  pre- 
pare his  defense. 

Taking  this  view  of  the  case,  we  deem  it  unnecessary 
to  discuss  the  other  questions  raised,  as  it  is  not  probable 
they  will  arise  on  a  new  trial. 

The  judgment  should  be  reversed,  and  the  cause  re- 
manded. 

By  the  Court:     It  is  so  ordered. 


Ex  parte  GRAHAM. 

X(».  5147.     Opinion  Filed  November  2.'5.  lJ>ir». 
(152  Pac.  G10.» 

Habeas  corpus  by  John  Graham.     Petition  dismissed. 

C.  T.  Gibson,  for  petitioner. 

Opinion  by  WATTS,  C.  This  is  an  original  petition 
for  writ  of  habeas  corpus  against  A.  L.  Malone,  superin- 
tendent of  the  State  Orphans'  Home  at  Pryor,  Mayes 
County,  Okla.,  which  was  filed  in  the  office  of  the  clerk  of 
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this  court  May  23,  1913,  but  summons  in  error  has  never 
been  issued  nor  praecipe  filed  therefor. 

We  therefore  recommend  that  the  same  be  dismissed 
for  want  of  prosecution. 

By  the  Court:    It  is  so  ordered. 


Mcdonald  v.  cobb. 

No.  5105.     Opinion  Filed  November  23.  1915. 

(153  Pac.  13M.) 

1.  TRIAL— Argument  of  Counsel — Cure  by  Instruetions.  Where 
counsel  for  the  prevailing  party,  in  his  arKumeut  to  the  jury, 
makes  lemarks  which.  In  eflfect,  advise  tlie  Jury  as  to  the  law 
on  a  certain  issue  of  the  case,  and  objections  are  made  thereto  by 
opi>oslng  counsel,  and  sustained  by  the  court,  and  after  the  close 
of  the  argument  the  court  instructs  the  jury  with  reference  to 
such  remarks,  and  admonishes  it  not  to  consider  the  same,  but 
to  follow  the  ctnirt's  instructions  as  to  the  law  of  the  case,  held* 
that  such  lemarks  are  improper,  but  not  prejudicial  error,  in 
view  of  the  i»ourt's  Instructions  not  to  consider  them. 

t.  WITNESSES— Competency— Hiwband  and  Wife— Agency.  When, 
in  the  absence  of  the  husband  from  home,  the  wife  acts  in  pro- 
tection of  property  claimed  by  the  husband,  and  within  the  circle 
of  the  home,  although  without  express  direction,  she  is  acting 
as  his  agent,  and  is  a  competent  witness,  in  an  action  by  *>r 
against  him.  as  to  what  .she  does  and  says  in  relation  there^vith. 

3.  TRIAL— Refusal  of  Instruction — Evidence.  It  is  not  error  to 
refuse  a  requested  in.<ruction  on  the  defense  of  former  adjudiia- 
tion,  where  there  is  no  evidence  even  reasonably  tending  to  sup- 
l)ort  such  defense. 

(Syllabus  by  Dudley.  i\) 

Error  from  County  Court,  Wagoner  County; 
Leon  B.  Fant,  Judge, 

Action  by  Alex  C.  Cobb  against  Charles  C.  McDonald. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 
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Sharp  &  Cunningham  and  James  M,  Gresham,  for 
plaintiff  in  error. 

W.  T.  &  A.  C,  Hunt,  for  defendant  in  error. 

Opinion  by  DUDLEY,  C.  On  April  22,  1912,  the  de- 
fendant  in  error,  plaintiff  below,  commenced  this  action  in 
the  justice  court  of  Wagoner  township.  Wagoner  county, 
against  the  plaintiff  in  error,  defendant  below,  to  recover 
$62.50  as  damages  for  the  alleged  destruction  of  his  corn 
by  plaintiff  in  error's  hogs.  We  shall  refer  to  the  parties 
as  they  were  in  the  trial  court.  There  was  judgment  for 
the  plaintiff  in  the  justice  court,  from  which  the  defendant 
prosecuted  an  appeal  to  the  county  court,  where  the  case 
was  tried  de  novo  to  the  court  and  jury,  resulting  in  a 
judgment  for  the  plaintiff  for  $20,  from  which  the  defend- 
ant has  appealed. 

It  is  first  insisted  that  the  judgment  of  the  trial  court 
should  be  reversed  on  account  of  the  misconduct  of  the 
attorney  for  the  plaintiff  in  his  closing  argument  to  the 
jury.  That  portion  of  the  argument  complained  of  is  as 
follows : 

"That  it  is  a  matter  of  law  if  the  jury  finds  that  the 
defendant's  hired  hand  told  the  witness,  Mrs.  A.  C.  Cobb, 
at  the  time  he  went  after  the  hogs  in  controversy  that  they 
all  belonged  to  the  defendant,  then  the  defendant  was  liable 
for  any  damages  that  said  hogs  might  have  committed 
whether  the  same  belonged  to  the  defendant  in  fact  or  not." 

Objection  was  made  to  the  foregoing  remarks  and  sus- 
tained by  the  court.    Following  this,  the  attorney  said : 

"Gentlemen,  since  I  am  not  permitted  to  argue  that 
question,  I  leave  it  to  your  judgment  in  this  case  whether 
or  not  the  defendant  would  be  liable  for  any  damage  that 
might  have  been  done  by  any  hogs  which  the  said  hired 
hands  of  the  defendant  claimed  to  be  the  property  of  the 
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defendant  at  the  time  he  went  after  the  hogs,  whether 
they  were  in  fact  the  hogs  of  the  defendant  or  not." 

To  these  remarks  the  defendant  objected,  and  re- 
quested the  court  to  admonish  the  jury  not  to  consider 
the  same.  This  the  court  declined  to  do,  but  after  the  close 
of  the  argument  gave  the  following  instruction : 

"Gentlemen  of  the  jury,  in  addition  to  the  instruc- 
tions given  you,  there  was  some  argument  at  the  close  of 
the  case  before  noon  which  may  have  confused  your  minds. 
The  court  wishes  to  instruct  you  that  you  are  to  take  the 
testimony  as  given  before  you,  and  decide  this  case  accord- 
ing to  the  law  as  given  you  in  these  instructions,  without 
regard  to  any  argument  as  to  what  any  law  may  be.  The 
court  has  told  you  in  these  instructions  what  the  law  is, 
and  from  the  testimony  before  you  under  the  law  in  these 
instructions  you  are  to  determine  this  case." 

Counsel  in  making  the  remarks  first  above  quoted 
acted  improperly ;  in  fact,  it  was  an  effort  upon  his  part  to 
advise  the  jury  as  to  the  law  of  the  case.  This  was  the 
province  of  the  court.  The  trial  court  sustained  objections 
to  the  making  of  these  remarks,  and  at  the  close  of  the 
argument,  in  effect,  in  giving  the  foregoing  instruction, 
admonished  the  jury  not  to  consider  these  remarks.  We 
have  a  right  to  assume  that  the  jury  followed  the  court's 
instructions,  and,  notwithstanding  the  fact  that  the  fore- 
going remarks  were  improper,  we  do  not  feel  that  the  case 
should  be  reversed  on  account  thereof,  in  view  of  the  ad- 
ditional instruction  of  the  court  after  the  close  of  the 
argument.  Coalgate  Co.  et  al.  v.  Brass,  25  Okla.  244,  107 
Pac.  425,  138  Am.  St.  Rep.  915. 

It  is  next  insisted  that  the  trail  court  committed  error 
in  permitting  the  plaintiff's  wife  to  testify  concerning  the 
destruction  of  the  corn  by  defendant's  hogs,  whose  hogs 
they  were,  etc.     The  record  in  this  connection  discloses 
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that  the  plaintiff  was  away  from  home  a  large  portion  of 
the  time,  and  that  in  his  absence  his  wife  looked  after  the 
property,  and  that  while  he  was  away  defendant's  hogs 
trespassed  upon  plaintiff's  property  and  destroyed  a  portion 
of  his  corn.  His  wife  endeavored  to  protect  the  com  by 
driving  the  hogs  away,  etc.,  and  upon  the  trial  she  testified 
with  reference  to  these  matters.  Her  testimony  in  this 
respect  was  competent,  and  comes  clearly  within  the  rule 
permitting  the  wife  to  testify  with  reference  to  trans- 
actions where  she  acts  as  the  agent  of  her  husband.  Sub- 
division 3,  section  5050,  Rev.  Laws  1910.  This  section  of 
our  statute  was  adopted  from  the  State  of  Kansas,  and 
the  Supreme  Court  of  that  state,  in  the  case  of  Fisher  et 
al.  V.  Conway,  21  Kan.  29,  30  Am.  Rep.  419,  discussing  a 
similar  question  to  the  one  under  consideration  here,  an- 
nounced this  rule: 

"When,  in  the  absence  of  the  husband  from  home,  the 
wife  acts  in  protection  of  property  claimed  by  him  and 
within  the  home  limits,  although  without  any  express  di- 
rection or  agreement,  she  is  acting  as  his  agent,  and  will  be 
a  competent  witness  in  an  action  by  or  against  him  as  to 
what  she  does  and  recites." 

So  we  say  here,  in  the  absence  of  the  husband  from 
his  home,  it  was  the  duty  of  his  wife  to  protect  the  prop- 
erty, and  in  doing  so  she  acted  as  his  agent,  and  what  she 
said  and  did  is  competent  evidence  under  the  rule  of 
agency.  Mr.  Justice  Dunn,  speaking  for  this  court  in  the 
case  of  Armstrong-Byrd  &  Co.  v.  Crump,  25  Okla.  452, 
106  Pac.  855,  refers  to  and  quotes  approvingly  from  the 
case  of  Fisher  et  od.  v.  Conivay,  supra,  and  then  says: 

"Moreover,  in  the  absence  of  the  husband  from  home, 
if  the  wife  acts  in  protection  of  property  claimed  by  him 
and  within  the  time  limits,  although  without  any  express 
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direction  or  agreement,  she  is  acting  as  his  agent,  and  will 
be  a  competent  witness,  in  an  action  by  or  against  him,  as 
to  what  she  does  in  relation  therewith." 

There  can  be  no  doubt  but  that  the  testimony  of  the 
wife,  under  the  facts  and  circumstances  disclosed  by  the 
record,  was  competent  under  the  foregoing  section  of  our 
statute. 

Ck)mplaint  is  made  of  the  refusal  of  the  trial  court 
to  give  a  requested  instruction  on  the  defense  of  former 
adjudication.  There  is  no  evidence  reasonably  tending  to 
sustain  such  defense,  and  it  was  not  error  to  refuse  the 
requested  instruction.  Miller  Bros.  v.  McCcUl  Co.,  37  Okla. 
634,  133  Pac.  183. 

The  judgment  of  the  trial  court  should  be  affirmed. 
By  the  Court:    It  is  so  ordered. 


In  re  GARLAND. 

No;  5203.     Opinion  Filed  November  23,  1915. 

(153  Vnc.  153.) 

L  APPEAL  AND  ERROR  —  Presentation  for  Review  —  Record — 
Journal  Entry.  Where  there  appears  in  the  case-made  a  pur- 
ported Journal  entry  of  Jud^rment,  which  does  not  bear  the  filing 
mark  of  the  clerk  of  the  court  or  other  indication  that  it  ever 
became  a  record  in  the  case,  nothing  is  presented  to  this  court  for 
decision. 

2.  APPEAL  AND  ERROR— Case-Made— Requisites.  A  simple  re- 
cital In  the  case-made  cannot  take  the  place  of  a  court  order. 
Not  only  the  acts  of  gramting  jaulgment  and  ordering  extension 
of  time  to  make  and  serve  a  case-made  are  necessary,  but  they 
must  be  entered  of  record  as  required  by  the  statute,  and  such 
entry  of  recortl  must  affirmatively  appear. 

3.  SAME — ^Authentication — Sufficiency.  Where  a  case-made  is  Mgnefl 
by  the  trial  judge,  but  is  not  attesteti  by  the  signature  of  the 
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flerk  and  seal  of  the  wMirt,  it  is  not  siirti.cieutly  authenticated,  "as 
retjuired  hy  the  statute/'to  constitute  a  valid  case-made,  and  the 
ju<ljfiuent  of  the  trial  court  cannot  he  revieweil.  and  tlie  appeal 
will  lie  dismissetl. 

•  Syilnhus  hy   Watts.  (\j 

Error  from  District  Court,  Haskell  County; 
W.  H.  Brown,  Judge. 

In  the  matter  of  the  appeal  of  Mrs.  R.  D.  Garland 
from  a  decision  of  the  Board  of  County  Commissioners  of 
Haskell  County.  Judgment  for  defendant,  and  plai;itiff 
brings  error.     Dismissed. 

A.  L.  Beckett  and  Guy  A.  Curry,  for  plaintiff  in  error. 

Opinion  by  WATTS,  C.  This  case  presents  an  appeal 
from  the  district  court  of  Haskell  county,  where  the 
plaintiff  in  error  was  plaintiff  and  defendant  in  error  was 
defendant.  The  issues  were  submitted  to  the  court  with- 
out the  intervention  of  a  jury.  After  the  introduction  of 
the  evidence  the  court  rendered  judgment  for  the  defend- 
ant, from  which  the  plaintiff  appeals. 

The  purported  journal  entry  of  judgment  is  as  fol- 
lows: 

"Journal  Entry. 

"Now  on  this  16th  day  of  December,  1912,  the  same 
being  one  of  the  days  of  the  regular  December,  1912,  term 
of  said  court,  the  above-entitled  cause  coming  regularly 
to  be  heard  and  tried,  and  the  plaintiff  being  present  in  per- 
son and  by  her  attorneys,  and  the  defendants,  G.  0.  Mc- 
Whorter,  chairman  of  the  board  of  county  commissioners, 
and  W.  J.  Smith  and  0.  A.  Wilcox,  and  by  the  county  at- 
torney, and  each  announces  ready  for  trial,  the  case  is 
tried  before  the  court.  And  the  court,  having  heard  all 
the  evidence  adduced  on  both  behalf  of  the  plaintiff  and 
the  defendant,  and  having  heard  the  arguments  of  counsel, 
and  being  fully  advised  in  the  premises  finds,  judgment  for 
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the  defendant,  board  of  county  commissionera.  to  which 
ruling  the  plaintiff  excepted." 

The  above  purported  journal  entry  does  not  appear 
to  have  reached  the  clerk  of  the  trial  court;  at  least  there 
is  no  filing  mark  thereon  or  other  indication  that  it  ever 
became  a  part  of  the  record  in  this  case.  Rev.  Laws  1910 
provide: 

"Section  5143.  All  judgments  and  orders  mudt  be 
entered  on  the  journal  of  the  court,  and  specify  clearly 
the  relief  granted  or  order  made  in  this  action." 

"Section  5316.  Every  direction  of  a  court  or  judge 
made,  or  entered  in  writing,  and  not  included  in  a  judg- 
ment, is  an  order." 

"Section  6317.  Orders,  made  out  of  court,  shall  be 
forthwith  entered  by  the  clerk  in.  the  journal  of  the  court, 
in  the  same  manner  as  orders  made  in  term." 

In  Walker  v.  Board  of  County  Commissioners  of 
Grant  County,  44  Okla.  350,  144  Pac.  793,  Harrison,  C, 
said: 

"These  questions,  however,  are  not  properly  presented 
here,  for  the  reason  that  it  appears  from  the  case-made 
that  neither  the  original  petition,  answer,  agreed  statement 
of  facts,  nor  journal  entry  of  judgment,  was  ever  filed 
with  the  clerk  of  the  district  court.  That  is,  the  purported 
petition,  answers,  agreed  statement  of  facts,  and  journal 
entry  presented  here  bear  no  copy  of  filing  marks  nor  other 
evidence  that  their  originals  were  ever  filed  with  the  dis- 
trict clerk.  ♦  ♦  *  And  therefore,  under  Mobley  v.  C, 
R.Ii&P.  Ry.  Co.,  44  Okla.  788,  145  Pac.  321,  present  noth- 
ing to  this  court  for  decision." 

See,  also,  Morris  v.  Caulk,  44  Okla.  342,  144  Pac.  623 ; 
Fife  et  al.  v.  Cornelius  et  ah,  35  Okla.  402,  124  Pac.  957. 

In  Springfield  Fire  &  Marine  Ins.  Co.  v.  Gish,  Brook 
&  Co.,  23  Okla.  824,  102  Pac.  708,  Hayes,  J.,  said : 
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"The  case-made,  however,  was  not  served  within  90 
days'  extension  granted  by  the  first  order.  As  stated 
above,  the  case-made  contains  a  second  purported  order 
made  by  the  trial  court  on  April  21,  1908,  extending  the 
time  for  a  period  of  25  days  from  the  22d  day  of  April, 
1908.  This  purported  order  is  inserted  in  the  case-made, 
but  the  case-made  contains  no  recital  that  such  order  was 
niade  in  the  case ;  nor  is  it  in  any  manner  identified  as  an 
order  made  in  the  cause,  and  it  appears  from  the  case-made 
that  the  same  was  never  filed  in  the  trial  court  or  entered 
of  record  therein,  as  is  required  by  the  statute.  Section 
533  (section  4731),  of  the  Code  requires  that  all  orders 
made  6ut  of  court  shall  forthwith  be  entered  by  the  clerk 
in  the  journal  of  the  court  in  the  same  manner  as  orders 
made  in  term.  A  purported  order,  extending  the  time  in 
which  to  make  and  serve  a  case-made  which  has  never 
been  filed  in  the  trial  court  as  a  part  of  the  record  therein, 
is  not  entitled  to  be  made  a  part  of  the  case-made,  and  is 
of  no  effect  in  this  court.  Since  it  fails  affirmatively  to 
show  in  the  case-made  that  the  purported  order  of  April 
21,  1908,  was  ever  made  by  the  court  or  judge,  or  that  the 
same  was  ever  filed  in  the  court  below  or  entered  of  rec- 
ord, as  required  by  said  section  of  the  statute,  it  is  without 
force." 

There  also  appears,  by  way  of  recital,  that  the  court 
on  the  24th  of  March,  1913,  extended  the  time  to  make  and 
serve  case-made  for  a  period  of  30  days;  also  on  the  23d 
of  April,  1913,  a  further  extension  until  the  5th  of  June, 
1913. 

In  Morris  v.  Cavlk,  44  Okla.'342,  144  Pac.  623,  Brewer, 
C,  said: 

"On  the  first  point  mentioned,  while  it  is  true  that 
there  is  a  recital  in  the  case-made  that  the  motion  for  a 
new  trial  was  in  fact  overruled  and  excepted  to,  yet  it  ap- 
pears therein  merely  as  a  recital,  and  there  is  no  order  of 
court  exhibited  to  such  effect.    On  the  second  point,  there 
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is  also  a  recital  in  the  case-made  that  the  court  allowed 
plaintiff  in  error  90  days  to  make  and  serve  the  case-made» 
etc.,  but  this  is  also  nothing  more  than  a  mere  statement, 
and  does  not  show  to  be  an  order  of  court,  or  that  ^me 
was  ever  entered  in  the  journals,  or  the  order  therefor 
signed  and  filed  with  the  clerk  as  required.  The  appeal 
should  be  dismissed." 

In  the  instant  case  we  cannot  know  as  a  judicial  fact 
that  the  trial  court  ev6r  entered  a  final  judgment,  or  by 
order  extended  the  time  in  which  to  make  and  serve  a 
case.  A  simple  recital  cannot  take  the  place  of  a  court 
order.  Not  only  the  acts  of  granting  judgment  and  or- 
dering an  extension  of  time  to  make  and  serve  a  case  ar^ 
necessary,  but  they  must  be  entered  of  record  as  required 
by  the  statute,  supra,  and  such  entry  of  record  must  af- 
firmatively appear.  If  this  were  not  so,  the  uncertainty 
of  records  would  be  a  source  of  constant  annoyance  to  the 
courts  and  in  many  cases  injustice  to  litigants. 

The  record  also  presents  another  defect.  Rev.  Laws 
1910  provide: 

"Section  5242.  ♦  ♦  ♦  The  case  and  amendments 
shall,  upon  three  days'  notice,  be  submitted  to  the  judge, 
who  shall  settle  and  sign  the  same,  and  cause  it  to  be 
attested  by  the  clerk,  and  the  seal  of  the  court  to  be  thereto 
attached.  It  shall  then  be  filed  with  the  papers  in  the 
case.     ♦     ♦     ♦" 

The  signature  of  the  trial  judge,  settling  the  case- 
made,  is  not  attested  by  the  signature  of  the  clerk  of  the 
court  and  the  seal  of  the  court.  This  is  imperative  and  a 
failure  to  so  attest  leaves  the  attempted  appeal  without 
verity.  It  is  true  that  the  clerk  has  attached  a  certificate 
following  the  certificate  of  the  trial  judge,  wherein  he 
certifies  "that  the  attached  is  a  full,  true  and  correct  copy 


Digitized  byLjOOQlC 


590     SUPREME  COURT  OF  OKLAHOMA. 


Palmer-(ire>;()r.v  ('hin.praetic  Collejre  v.  Siuiin.  She  irt.  i»r  :\\. 


of  the  case-made,"  etc.     However,  this  does  not  comply 
with  the  requirements  of  section  5242,  supra. 

In  Oklahoma  City  v.  McKean,  39  Okla.  300,  135  Pac. 
19,  this  court  has  held: 

"Where  a  case-made  is  signed  by  the  trial  judge,  but 
is  not  attested  by  the  clerk  of  the  court,  and  the  seal  of 
the  court  is  not  attached  thereto,  it  is  not  sufficiently  au- 
thenticated, as  required  by  the  statute,  to  constitute  a 
valid  case-made,  and  the  judgment  of  the  trial  court  can- 
not be  reviewed,  and  the  appeal  will  be  dismissed." 

Therefore,  for  the  reasons  mentioned,  this  court  has 
no  jurisdiction  of  the  attempted  appeal,  and  we  recom- 
mend that  the  attempted  appeal  be  dismissed. 

By  the  Court:    It  is  so  ordered. 


PALMER-GREGORY     CHIROPRACTIC     COLLEGE     v. 
SPAIN,  Sheriff,,  et  uL  .  . 

Xt).  5425.     Opinion  Fileil  ^'ovemler  I'.'I.  1015. 

(153  Pae.  140.1  f. 

APPEAL  AND  ERROR^Verdiet— Evidence.  Where  there  Is  eoiiii>e- 
tent  evidence  reasonahly  tending  to  support  the  verdict  of  n  jury, 
under  proper  instructions  from  the  conrt.  this  court  will  not  dis- 
turb tlie  veidict. 

(Syllabus  by  Galbraith.  C) 

Error  from  Superior  Court,  Oklahoma  County; 
Edward  Dewes  Oldfield,  Judge. 

Action  by  the  Palmer-Gregory  Chiropractic  College 
against  Jack  Spain,  as  sheriff  of  Oklahoma  County  and 
others.  Judgment  for  defendants,  and  plaintiff  brings 
error.     Affirmed. 
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Este's  &  Moore,  for  plaintiff  in  error. 

Philip  E.  Winter,  for  defendants  in  error. 

Opinion  by  GALBRAITH,  C.  This  appeal  is  from  the 
judgment  of  the  trial  court  entered  upon  the  verdict  of  a 
jury  in  a  replevin  action,  in  which  the  title  and  the  right 
to  possession  of  certain  articles  of  personal  property  were 
involved,  and  which  had  been  seized  by  the  sheriff  of 
Oklahoma  County  under  an  execution  issued  upon  a  judg- 
ment against  Dr.  A.  A.  Gregory.  The  plaintiff  in  error, 
as  plaintiff  below,  claimed  that  the  property  belonged  to 
it,  and  not  to  Dr.  Gregory.  The  finding  of  the  jury  was 
against  this  contention,  and  the  purpose  of  this  appeal  is 
to  review  that  judgment. 

There  is  but  one  question  presented  by  this  appeal; 
that  is,  whether  or  not  there  is  evidence  in  the  record 
tending  to  support  the  verdict  of  the  jury.  We  assume 
that  the  law  of  the  case  was  properly  declared  by  the  court 
M  the  jury,  inasmuch  as  no  exceptions  were  saved  to  the 
court's  charge  to  the  jury.  The  facts  disclosed  by  the 
record,  in  brief,  are  as  follows :  In  January,  1908.  Dr.  A. 
A.  Gregory,  and  one  of  his  daughters  and  two  others, 
members  of  his  profession,  signed  articles  of  incorporation 
and  took  the  preliminary  steps  for  organizing  a  corpora- 
tion under  the  name  of  the  "Palmer-Gregory  Chiropractic 
College,"  with  place  of  business  in  the  Campbell  Building, 
Oklahoma  City.  The  ostensible  purpose  of  the  corporation 
^was  to  establish  a  college,  or  sanitarium,  or  school,  with 
the  idea  of  propagating  the  faith  of  the  promoters  at  so 
much  per.  Some  six  or  eight  months  later  one  of  the 
promoters  dropped  out,  and  Dr.  Gregory  and  the  other 
promoter  entered  into  a  partnership  agreement  for  the 
management  and  control  of  the  business  under  the  cor- 
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porate  name.  The  business  was  conducted  under  the  part- 
nership agreement  for  about  one  year  thereafter,  when  the 
partner  retired,  leaving  Dr.  Gregory  as  sole  owner  and 
proprietor,  and  sole  sponsor  for  propagating  the  faith  of 
the  chiropractics  and  maintaining  its  college  of  learning  at 
Oklahoma  City.  Dr.  Gregory  seems  to  have  borne  this 
burden  until  June,  1912,  when  he  sought  temporarily  to 
lay  it  aside.  Preparatory  to  taking  a  vacation  he  caused 
to  be  gathered  together  his  lares  and  penates,  consisting 
of  books,  bookcases,  beds,  bed  springs,  bedding,  mattresses, 
dressers,  tables,  grips,  school  seats,  chairs,  maps,  charts, 
cut  glass,  embracing  215  separate  parcels,  and  of  the  al- 
leged value  of  $222.35,  and  placed  them  in  storage  with 
the  Reliable  Transfer  &  Storage  Company.  Afterwards  the 
shferiff  levied  an  execution  on  this  property  in  storage  as 
the  property  of  Dr.  Gregory,  then  the  Palmer-Gregory 
Chiropractic  College  intervened  in  the  suit,  and  claimed 
that  the  property  belonged  to  it,  and  not  to  Dr.  Gregory, 
and  it  was  the  claim  of  this  company  to  the  ownership 
and  right  to  the  possession  of  this  property  that  was  tried 
in  this  action,  which  resulted  in  the  judgment  appealed 
from. 

There  is  ample  evidence  in  the  record  to  show  that 
Dr.  Gregory  was  the  real  owner  and  proprietor  of  the 
property  involved  in  this  suit,  as  well  as  the  owner  and 
proprietor  of  the  alleged  corporation,  Palmer-Gregory  Chi- 
ropractic College.  In  fact  the  evidence  strongly  tends  to 
support  the  inference,  if  it  does  not  absolutely  compel  it, 
that  no  attempt  in  good  faith  was  ever  made  to  organize 
a  corporation,  and  that  a  corporate  name  was  sought  and 
used  as  a  mask  to  conceal  the  work  of  a  Dr.  Jekyll  and  a 
Mr.  Hyde. 
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The  jury  heard  the  testimony  and  observed  the  man- 
ner of  the  witnesses  in  testifying,  and  by  their  verdict 
found  against  the  contention  of  Dr.  Gregory  that  this  prop- 
erty belonged  to  the  Palmer-Gregory  Chiropractic  College, 
and  the  trial  court  in  denying  the  motion  for  a  new  trial 
approved  the  verdict  and  finding  of  the  jury.  This  is  con- 
clusive on  this  court,  inasmuch  as  no  exceptions  were  taken 
to  the  law  as  declared  by  the  court  in  its  charge  to  the 
jury,  and  as  the  finding  of  the  jury  is  supported  by  the 
evidence,  the  judgment  of  the  trial  court  should  be  affirmed. 
McConneU  v.  Wathins,  42  Okla.  214, 140  Pac.  1167. 

We  therefore  recommend  that  the  judgment  appealed 
from  be  affirmed. 

By  the  Court:    It  is  so  ordered. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  SEWALL. 

No.  5452.     OpiuUui  Filed   November  23.  1915. 
(153    Pae.    143.) 

APPEAL  AND  ERRORr-FaUure  to  File  Brief— Decision  on  Appeal. 

Where  the  defendant  in  error  tiles  no  brief,  if  upon  an  examina- 
tion of  the  brief  of  plaintiff  in  error  and  the  record  it  i.«  found 
that  its  contention  is  leasonably  supported  by  its  brief,  the  judg- 
ment will  be  reversed. 

(Syllabus  by  Brett,  C.) 

Error  from  County  Court,  Beckham  County; 
E.  H.  Gipson,  Judge. 

Action  by  R.  N.  Sewall  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed  and  remanded. 
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C.  O.  Blake,  R.  J.  Roberts,  W.  H.  Moore,  J.  G.  Gamble, 
K.  W.  Shartel,  and  Echols  &  Meirill,  for  plaintiff  in  error. 

Opinion  by  BRETT,  C.  This  action  was  commenced 
in  the  county  court  of  Beckham  county  by  the  defendant 
in  error  as  plaintiff,  against  the  plaintiff  in  error  as  de- 
fendant, to  recover  damages  alleged  to  be  due  by  reason 
of  injuries  to  a  shipment  of  live  stock.  A  trial  was  had, 
which  resulted  in  judgment  for  the  plaintiff,  and  defend- 
ant brings  error. 

The  appeal  was  filed  in  this  court  August  6,  1913,  and 
plaintiff  in  error  on  August  20,  1915,  filed  its  brief.  The 
defendant  in  error  has  filed  no  brief,  and  has  assigned  no 
reason  for  failure  to  do  so,  nor  asked  for  an  extension  \r\ 
which  to  file  brief. 

We  have  examined  the  brief  of  plaintiff  in  error,  and 
the  record,  and  find  that  the  contentions  of  plaintiff  in 
error  are  reasonably  supported  by  its  brief.  We,  there- 
fore, recommend  that  the  judgment  be  reversed,  and  the 
cause  remanded. 

By  the  Court:     It  is  so  ordered. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  MOORE. 

Nn.   .V,s:j.     Oiiiiiit.ii    V\Wt[   NoviMiiluM*   L'.'{.   11)15. 
(ir.i'  I'ar.  \nif.i 
Error  from  County  Court,  Coal  County; 
P.  E.  Wilhelm,  Judge. 

Action  by  C.  O.  Moore  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  From  the  judgment, 
the  Railway  Company  brings  error.     Dismissed. 
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C.  0.  Blake,  for  plaintiff  in  error. 

Opinion  by  BREWER,  C.  It  appearing  that  a  stipu- 
lation has  been  filed  herein,  in  which  it  is  recited  that  the 
judgment  of  the  trial  court,  from  which  this  appeal  is 
prosecuted,  has  been  fully  satisfied,  by  the  payment  of 
$125,  this  cause  is  therefore  dismissed  at  the  cost  of  plain- 
tiff in  error,  as  per  stipulation  filed. 

By  the  Court:     It  is  so  ordered. 


STANDARD  STONE  CO.  v.  GREER  et  al. 

No.  5548.     Opinion  V\\ei\  N<»veml.er  :{(>.  1015. 
(153   Pac.   640.  > 

1.  APPEAL  AND  ERRORr-Dismis.  al^^etUement   of  Issues.     An 

examination  of  the  record  in  this  case  discloses  the  fact  tliat  the 
issues  involved  have  ceased  to  exist ;  tliat  the  question  presente^i 
is  merely  hypothetical :  and  that  a  reversal  of  the  judj^ment 
would  afford  no  actual  relief,  noi  woiihl  it  be  followed  Uy  any 
practical  results. 

2.  APPEAL  AND  ERROR— Assignment  of  Error— Refusal  of  Tem- 
porary Injunction.  An  assignment  in  the  [letltion  In  error  that 
"said  court  erred  in  refusing  to  grant  a  temporary  injunction"  is 
insufficient  to  present  anything  for  review. 

(Syllabus  by  Brewer,  C. ) 

Eiiror  from  Superior  Court,  Tulsa  County; 
M.  A.  Breckenridge,  Judge. 

Action  by  the  Standard  Stone  Company,  a  corpora- 
tion, against  Clarence  Greer  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.     Dismissed. 

Ralsa  F.  Morley  and  Randolph,  Haver  &  Shirk,  for 
plaintiff  in  error. 
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Rice  &  Lyons,  for  defendants  in  error. 

Opinion  by  BREWER,  C.  Plaintiff  in  error,  Standard 
Stone  Company,  a  corporation,  brought  this  suit,  in  the 
superior  court  of  Tulsa  county,  for  the  purpose  of  obtain- 
ing an  injunction  against  defendants  in  error.  Plaintiff  in 
error  alleged,  substantially,  that  it  was  the  lessee  of  a 
certain  tract  of  land,  upon  which  was  situated  certain 
buildings,  improvements,  and  machinery,  and  among  other 
things,  certain  machines  used  for  the  crushing  of  rock; 
that  the  contract  under  which  it  held  was  in  writing,  and 
was  entered  into  on  the  1st  day  of  October,  1911;  that 
under  its  terms  plaintiff  was  entitled  to  possession  of  the 
land  and  the  machinery  for  a  term  and  period  of  three 
years,  to  wit,  until  October  21,  1914;  that  defendants  had 
entered  upon  the  lands  and  were  about  to  remove  one  of 
the  rock  crushers  therefrom  without  right ;  and  that  there- 
fore they  ought  to  be  enjoined  from  so  doing.  A  temporary 
restraining  order  was  issued,  and  the  case  set  for  hearing 
a  few  days  thereafter  as  to  whether  or  not  a  temporary 
injunction  should  be  ordered.  Before  the  hearing,  defend- 
ants filed  an  answer,  denying  generally  and  specifically  the 
averments  of  the  petition,  and  also  pleading  title  as  to 
the  rock  crusher  being  removed,  in  one  of  defendants ;  that 
they  had  a  right  to  remove  the  same,  as  was  being  done. 
At  the  hearing  considerable  evidence  was  taken,  and  the 
court  refused  to  grant  a  temporary  injunction.  From  this 
order  this  appeal  is  prosecuted. 

Defendants  in  error  have  filed  a  motion  to  dismiss  the 
appeal;  one  of  the  grounds  being  that  an  inspection  of 
the  record  in  this  case  discloses  the  fact  that  the  issues 
involved  have  ceased  to  exist ;  that  the  questions  presented 
are  merely  hypothetical  and  moot;  and  that  a  reversal  of 
the  judgment  would  afford  no  actual  relief  and  be  followed 
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by  no  practical  results.  We  have  examined  the  record, 
and  believe  the  motion  to  dismiss  is  well  taken.  Plaintiff's 
rights  in  the  premises  were  merely  those  of  a  lessee  or 
tenant,  and,  according  to  its  own  averments  and  the  con- 
tract under  which  it  claims,  its  rights  in  the  property  no 
longer  exist;  its  tenancy  having  expired  October  21,  1914. 
It  is  evident  that  plaintiff  would  not  now  be  entitled  to 
an  injunction  to  prevent  owners  or  others  from  going  on 
property  in  which  it  was  no  longer  interested.  Bryan  v. 
SuMvan,  29  Okla.  686,  119  Pac.  124;  McCuUough  v.  Gil- 
crease,  40  OWa.  741,  141  Pac.  5;  Canadian  Trading  Co.  v. 
Rails  et  al.,  42  Okla.  759,  142  Pac.  1033;  Ham  v.  McNeil, 
27  Okla.  773, 117  Pac.  207  ;Edtvards  v.  Welch,  29  Okla.  335, 
116  Pac.  791;  Sneed  v.  State  ex  rel.  Yoeman,  27  Okla.  259, 
111  Pac.  203;  Freeman  v.  Bd.  Med.  ExamiTiers,  20  Okla. 
610,  95  Pac.  229.  Plaintiff  does  not  deny  that  this  would 
be  ordinarily  a  proper  application  of  the  law;  but  he  says 
that  this  case  presents  an  exceptional  circumstance,  which 
not  only  makes  it  proper,  but  requires,  that  it  be  decided 
on  its  merits.  This  argument  is  founded  on  the  claim 
that  when  it  obtained  the  original  restraining  order,  which 
lasted  only  until  the  matter  could  come  up  for  hearing, 
plaintiff  gave  a  bond,  and  that  this  fact  causes  a  dismissal 
here  to  aid  in  fastening  liability  under  the  bond.  How^^ 
ever,  upon  examination  of  the  record,  this  claim  is  not 
supported.  The  restraining  order  required  the  giving  of 
a  bond ;  but,  if  one  was  ever  given,  it  is  not  in  the  record, 
and  is  in  no  wise  further  mentioned  or  referred  to. 

There  is  still  another  reason  why  the  record  before 
us  presents  nothing  for  review:  The  only  assignment  of 
error  made  in  the  petition  in  error  is:  "Said  court  erred 
in  refusing  to  grant  a  temporary  injunction  to  the  plaintiff 
in  error."     This  assignment  is  insufficient.     The  assign- 
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ments  made  in  the  following  cases  were  substantially  the 
same  as  in  the  instant  case,  and  were  held  to  be  insuf- 
ficient. Bd.  Co.  Com'rs  of  Woods  County  v.  Oxley,  8  Okla. 
502,  58  Pac.  651;  Gill  et  al.  v.  Haynes,  28  Okla.  656,  115 
Pac.  790;  Wilson  v.  Mann,  37  Okla.  475,  132  Pac.  487. 
Other  cases,  closely  in  point,  are  noted  as  follows :  De  Vitt 
et  al  V.  City  of  El  Reno  et  al.,  28  Okla.  315,  114  Pac.  253; 
Johnson  v.  Johnson,  43  Okla.  582,  143  Pac.  670;  Crews  v. 
Johnson  et  al.,  46  Okla.  164,  148  Pac.  77. 

The  appeal  should  be  dismissed. 

By  the  Court:     It  is  so  ordered. 


CLINE  V.  DE  WALT  et  al. 

X(».  5033.     ()i»iiii(Hi   Filed  Xovemher  23.   11)15. 

i^'^'^  Pac.   142.) 

APPEAL  AND  ERROR— Dismissal— Jurisdiction.  The  petition  in  error 
and  transcript  of  i  etord  was  filed  in  the  office  of  the  clerk  of  this 
court  on  October  1,  1913,  l)Ut  summons  in  error  has  not  l>een 
served  or  waived,  nor  have  defendants  in  error  appeared.  Under 
such  facts,  this  court  has  no  jurisdiction. 

(Syllabus  by  Watts,  C.) 

Error  from  District  Court,  Mayes  County; 

Preston  S.  Davis,  Judge. 

Action  by  Silas  A.  Cline  against  W.  H.  De  Walt  and 
others.  From  the  judgment,  Cline  brings  error.  Dis- 
missed. 

O'Hare  &  Davidson,  for  plaintiff  in  error. 

Opinion  by  WATTS,  C.  This  case  comes  from  the  dis- 
trict court  of  Mayes  county,  where  final  order  was  en- 
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tered  on  the  2d  day  of  April,  1913,  from  which  the  plaintiff 
in  error  appeals.  Transcript  was  filed  in  the  office  of  the 
clerk  of  this  court  on  October  1,  1913,  but  plaintiff  in 
error  has  failed  to  have  summons  in  error  served  on  the 
defendants  in  error;  neither  have  the  defendants  in  error 
waived  the  issuance  of  summons  in  error  or  appeared  in 
this  court. 

This  court  is  therefore  without  jurisdiction,  and  we 
recommend  that  the  appeal  be  dismissed. 

By  the  Court:     It  is  so  ordered. 


PARSONS  V.  PARKER  et  al. 

No.  5044.     Opinion   FiltMl   NovenihiM-  'S\.  11U5. 

arv^    Pac.    141.) 

APPEAL  AND  ERROR— Dismissal— FaUure  to  File  Brief.  Where  the 
plaintiff  in  error  fails  and  nejrlects  ro  tile  a  brief,  as  required  by 
rule  Xo.  7  of  the  Supreme  Court  (.'^s  Okla.  vi.  i;^7  Pac.  ix).  the 
appeal  will  he  dismissed  for  want  of  prosecutitm. 

\  Syllabus  by  Watts,  C.  > 

Error  from  District  Court,  Kiowa  County; 
James  R.  Tolbert,  Judge. 

Action  by  Emmet  A.  Parsons  against  Myrtle  L.  Parker 
and  others.  From  the  judgment,  Parsons  brings  error. 
Dismissed. 

0.  B.  Riegel,  for  plaintiff  in  error. 

Opinion  by  WATTS,  C.  This  case  was  appealed  from 
the  district  court  of  Kiowa  county.  The  record  shows  that 
it  was  filed  in  the  office  of  the  clerk  of  this  court  September 
29,  1913,  but  no  briefs  have  been  filed  on  behalf  of  the 
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plaintiff  in  error,  nor  has  a  motion  been  filed  requesting: 
further  time  within  which  to  file  same. 

"Where  the  plaintiff  in  error  tails  and  neglects  to 
file  a  brief  as  required  by  rule  No.  7  of  the  Supreme  Court 
(38  Okla.  V,  137  Pac.  ix) ,  the  appeal  will  be  dismissed  for 
want  of  prosecution."  (Turner  Hardware  Co.  v.  John  Deere 
Plow  Co.,  39  Okla.  633,  136  Pac.  417.) 

Therefore,  for  the  reason  stated,  we  recommend  that 
the  appeal  be  dismissed. 

By  the  Court:     It  is  so  ordered. 


SIMONOFF  V.  PARSONS. 

No.  578J).     Opinion  Filed  Xovenil)er  23,  1915. 
(153  Pac.  152.) 

SALES— Acceptance    and    Retention    of    Ooods^-Liability    for    Price. 

Where  a  merchant  places  an  order  for  goods  and  on  receipt  of  the 
goods  opens  them,  and  tinds  the  quantity  and  quality  a«  ordereil, 
and  retains  and  disposes  of  a  ix»rtlon  of  the  goods,  he  therel>y 
accepts  the  whole  and  becomes  liable  for  the  whole  of  the  ct>u- 
tract  price,  since  under  a  sale  which  is  entire,  the  purchaser 
cannot  appropriate  a  iK)rtion  of  the  goods,  and  reject  the  residue. 

(Syllabus  by  Brett,  C.) 

Error  from  County  Court,  Jefferson  CouMy; 
B.  F.  Price,  Judge. 

Action  by  Henry  Simonoff  against  Ed.  V.  Parsons. 
Judgment  for  defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded,  with  directions. 

Nicholas  &  Lyle  and  N.  C.  Peters,  for  plaintiff  in 
error. 
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Opinion  by  BRETT,  C.  This  is  an  appeal  from  the 
county  court  of  Jefferson  county,  in  which  court  the  plain- 
tiff in  error,  as  plaintiff,  sued  the  defendant  in  error, 
as  defendant,  for  $200,  on  account  of  goods  sold  and  de- 
livered by  plaintiff  to  defendant.  A  trial  was  had  to  the 
court  and  jury,  which  resulted  in  judgment  for  defendant, 
and  the  plaintiff  brings  the  case  to  this  court  by  petition  in 
error  and  case-made. 

The  material  facts  are  that  about  May  1,  1911,  de- 
fendant ordered  a  certain  bill  of  ladies'  and  misses'  skirts 
from  the  plaintiff,  and  on  May  10,  1911,  wired  the  plain- 
tiff: "Hold  order  for  skirts,  letter  will  follow  to  explain 
matters."  The  plaintiff  held  the  order  until  May  19th,  and, 
receiving  no  further  communication  from  the  defendant, 
shipped  the  quantity  and  quality  of  goods  ordered.  On 
receiving  the  goods  the  defendant  opened  them,  and  re- 
tained one  skirt  for  one  of  his  clerks,  and  returned  the 
remainder  to  the  plaintiff,  saying  to  him,  "I  am  keeping 
one  skirt,  No.  861,  price  $3.75.  Send  bill."  The  plaintiff 
refused  to  accept  the  returned  goods,  so  notified  the  de- 
fendant, and  demanded  payment  of  the  contract  price. 
The  defendant  claims  he  reserved  the  right  to  countermand 
this  order.  But,  as  we  view  the  case,  it  is  wholly  imma- 
terial whether  he  did  or  did  not,  since  it  is  clear  that 
he  did  not  countermand,  but  retained,  a  portion  of  the 
goods  upon  their  arrival.  And  under  a  well-settled  rule 
of  law,  he  thereby  accepted  the  whole,  and  became  liable 
for  the  whole  of  the  contract  price,  Babcock  et  al.,  Re- 
spondents, V.  Edmund  G.  Hutchinson  et  oZ.,  Appellants,  4 
Lans.  (N.  Y.)  276,  is  a  case  very  much  in  point,  and  cor- 
rectly states  the  rule'  of  law  applicable  to  the  facts  in  the 
case  at  bar.    In  the  body  of  the  opinion  it  is  said : 
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"This  is  an  action  for  goods  sold  and  delivered.  The 
plaintiffs  are  glove  manufacturers  at  Gloversville,  Fulton 
county,  and  the  defendants  are  merchants  at  Phoenix,  Os- 
wego county.  In  July,  1869,  one  of  the  plaintiffs  called  at 
the  store  of  the  defendants  and  offered  to  sell  the  defend- 
ants certain  qualities  and  quantities  of  gloves  to  be  there- 
after manufactured  by  the  plaintiffs,  and  forwarded  to  the 
defendants.  Whether  a  bargain  was  then  made  is  in  dis- 
pute, and  the  referee  finds  that  the  evidence  does  not  estab- 
lish that  a  bargain  was  then  made.  On  the  30th  day  of 
September,  1869,  the  plaintiffs  forwarded  to  the  defend- 
ants the  quantity  and  quality  of  gloves  spoken  of  in  the 
negotiations,  and  they  also  forwarded  to  the  defendants, 
by  mail,  an  invoice  of  the  goods.  The  invoice  and  the  goods 
arrived  at  the  store  of  the  defendants  on  or  before  October 
2d.  The  defendants  opened  the  package,  compared  the 
goods  with  the  invoice,  checking  the  same,  and  marked  the 
cost  on  the  separate  packages.  The  evidence  tended  to 
show  that  the  defendants  were  dissatisfied  with  the  prices, 
and  did  not  intend  to  keep  the  goods.  They,  however,  re- 
tained them  in  their  store  in  the  original  package,  and 
did  not  return  them  to  the  plaintiffs  or  notify  them  of 
their  unwillingness  to  receive  the  goods  at  the  prices  named, 
until  the  23d  of  October,  when  they  wrote  the  plaintiffs 
a  letter  stating  that  they  had  not  ordered  the  goods  and 
did  not  want  them  at  the  prices  named,  offering  to  keep 
them  at  a  deduction  of  ten  per  cent  from  the  invoice  price, 
stating  that  if  plaintiffs  would  not  make  that  deduction, 
they  (the  deefndants)  did  not  want  the  goods,  and  notify- 
ftig  the  plaintiffs  that  the  goods  were  subject  to  their  order, 
and  asking  what  should  be  done  with  them.  But  in  the 
meantime  at  least  one  pair  of  gloves  had  been  sold  by  one 
of  the  clerks  of  the  defendants,  in  the  ordinary  course  of 
business.  ♦  ♦  ♦  The  referee  reported  for  the  plaintiffs 
for  the  value  of  the  gloves,  $93.  We  think  the  report  of 
the  referee  was  justified.  Probably,  under  the  circum- 
stances of  the  case,  the  defendants  did  not  use  reasonable 
diligence  in  notifying  the  plaintiffs  that  they  would  not 
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take  the  gloves  at  the  prices  named.  However  that  may 
be,  it  is  clear  that  they  made  the  property  their  own  by 
assuming  to  sell  and  deliver  a  part  of  it,  no  matter  how 
small.  Treating  it  as  a  mere  prox>osition  for  a  sale,  it  was 
entire,  and  the  defendants  were  bound  to  treat  it  as  such. 
They  could  not  undertake  to  appropriate  to  their  own  use 
a  part  of  the  property,  and  reject  the  residue.  The  plain- 
tiffs had  given  them  no  such  option. 

"The  judgment  must  be  affirmed." 

The  plaintiff  in  the  case  at  bar  requested  an  instructed 
verdict  for  the  plaintiff,  which  was  refused,  and  exceptions 
allowed. 

The  defendant  has  filed  no  brief;  and  we  know  of  no 
theory  upon  which  in  a  new  trial  he  would  be  entitled  to 
win.  And  we  can  see  no  reason  for  prolonging  this  char- 
acter of  litigation.  In  Guthrie  &  Western  R.  R.  Co.  v. 
Rhodes,  19  Okla.  21,  91  Pac.  1119,  21  L.  R.  A.  (N.  S.) 
490,  it  is  said: 

"*  *  *  K\  all  the  defense  is  clearly  set  up  in  the 
answer  and  evidence,  we  think  there  is  no  necessity  for  a 
rehearing  of  the  case,  and  under  the  law  as  we  understand 
it,  the  plaintiff  in  this  case  should  have  judgment  for  the 
face  of  the  note  and  interest,  and  the  attorney's  fees  there- 
in mentioned. 

"For  these  reasons,  the  case  is  reversed,  at  the  cost 
of  the  defendant  in  error,  with  instructions  to  the  district 
court  to  enter  judgment  for  the  plaintiff  in  accordance  with 
this  opinion." 

And  we  think  that  the  ends  of  justice  demand  that 
the  judgment  in  the  case  at  bar  be  reversed,  with  direc- 
tions to  the  trial  court  to  enter  judgment  for  the  plain- 
tiff for  the  amount  sued  for,  and  so  recommend. 

By  the  Court:     It  is  so  ordered. 
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KAISER  V.  GEIS. 

No.  5m»4.     Opinion  Filed  November  23.  191,". 
(15:5  Pac.  148.) 

1.  SALES — Refiied.v  of  BuJ^'e^ — Recoveo^  of  Price  Paid.  A.  oflfere^l 
to  purchase  of  B.  fat  liojfs  fit  f«»r  marltet.  In  resiM>nse  to  sucli  oflTei , 
B.  informed  A.  tliat  he  had  four  such  hogs,  one  a  male,  and  B. 
agreeri  to  buy  them.  prt>vlded  the  male  had  been  ^jelded  an<l  was 
smooth  and  lit  for  market.  B.  delivered  to  A.'s  a^ent  Knir  lio^s, 
three  according  to  contract,  but  the  fourth  was  a  boai.  and  not 
marketable.  Held:  (1)  That  the  contract  was  severable:  (2) 
that,  as  far  as  the  boar  was  concerned,  there  had  l^eeu  no  meet- 
ing of  minds  of  the  parties,  and  consequently  no  contract:  (3) 
A.'s  agent  having  paid  for  the  boar  without  the  kuowleiige  of  A. 
that  it  was  not  the  hog  he  contemplated  pUrc»hasing,  A.  can  re- 
cover tlie  amount  jiaid  from  B. 

2.  APPEAL  AND  ERROR— Verdict— Excessive  Recover}— Trifling 
Amount.  Where  c*omplaint  is  made  that  the  verdict  is  :jtl,83  ex- 
cessive, the  maxim  that  the  law  does  not  ciaicern  it.self  with 
trifles  applies,  and  the  verdict  will  not  be  di>^url)e<l. 

(Syllabus  by  Devereux,  C.) 

Error  from  County  Court,  Alfalfa  County; 
F.  M.  Chistin,  Judge. 

Action  by  Fred  Geis  against  H.  F.  Kaiser.  Judgment 
for  plaintiff,  and  defendant  brings  error.    Affirmed. 

This  action  was  to  recover  $22.20,  the  amount  paid 
by  the  defendant  in  error  for  a  boar  purchased  from  the 
plaintiff  in  error.  The  plaintiff  testified  that  he  was  pur- 
chasing hogs  to  sell  at  Wichita,  and  that  boars  were  not 
marketable  on  that  market;  that  on  the  morning  of  De- 
cember 2,  1911,  he  talked  with  the  plaintiff  in  error  over 
the  phone,  and  asked  him  if  he  had  any  fat  hogs  ready 
to  ship;  that  defendant  answered  that  he  had  four,  one  a 
male;  that  defendant  in  error  asked  him  if  the  male  hog 
had  been  "worked  on"  and  was  smooth  and  all  right,  and 
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said  if  he  answered  this  description,  he  would  purchase 
him ;  that  defendant  below  answered  "Yes,*'  and  plaintiff 
thereupon  agreed  to  purchase  the  hogs.  There  was  evi- 
dence tending  to  show  that  the  terms  "smooth  and  all 
right,"  when  used  in  connection  with  purchasing  hogs  t6 
be  shipped  to  market,  never  refers  to  boars,  but  is  under- 
stood only  to  refer  to  sows  and  gelded  males.  There  was 
also  evidence  tending  to  show  that  the  defendant  in  error 
did  not  receive  these  hogs  himself,  and  that  the  boar  was 
received  and  paid  for  by  a  person  who  agreed  to  do  this 
for  him,  and  this  person  did  not  know  when  he  received 
the  hogs  that  the  one  in  question  was  a  boar.  There  was 
evidence  tending  to  show  that  the  defendant  in  error  dis- 
covered the  evening  of  the  same  day  that  the  boar  was 
delivered,  instead  of  the  stag,  and  telephoned  to  plaintiff  in 
error  that  there  had  been  a  mistake,  and  that  he  had  de- 
livered a  boar  instead  of  a  smooth*  stag,  and  that  the  boar 
was  not  fit  for  market  purposes;  that  defendant  in  error 
had  no  use  for  him,  and  that  the  plaintiff  in  error  could 
get  him  whenever  he  came  in.  Plaintiff  in  error  answered 
that  he  did  not  wish  to  take  the  boar  back  to  his  farm,  as 
he  might  have  become  infected  with  the  hog  cholera.  There 
was  much  other  evidence  to  sustain  the  issue  on  the  part 
of  the  plaintiff.  There  was  much  evidence  introduced  by 
the  defendant  directly  contradicting  that  on  behalf  of  the 
plaintiff,  but  the  verdict  in  favor  of  the  plaintiff  makes  it 
unnecessary  to  set  it  out.  There  was  no  exception  to  the 
charge  as  given,  but  exception  was  saved  to  the  refusal 
of  the  court  to  give  certain  instructions,  which  are  as  fol- 
lows : 

"You  are  instructed  that  d  party  that  wishes  to  rescind 
a  contract  upon  any  ground  must  act  promptly  upon  dis- 
covering the  facts,  and  must  restore  to  the  other  party 
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everything  of  value  which  he  has  received  from  him  under 
the  contract,  or  must  offer  to  restore  the  same  upon  condi- 
tion that  the  other  party  shall  do  likewise,  and  in  this 
case  you  must  not  only  find  from  a  preponderance  of  the 
evidence  that  the  parties  hereto  made  a  mistake  as  herein- 
before defined  to  you,  but  you  must  also  find  in  like  man- 
ner that  the  plaintiff  complied  with  the  duty  defined  in 
this  instruction,  before  you  can  find  in  favor  of  the  plain- 
tiff on  the  ground  of  mistake." 

"In  connection  with  the  last  foregoing  instruction,  you 
are  instructed  that  a  party  attempting  to  rescind  a  con- 
tract on  any  ground  must  restore,  or  offer  and  be  able  and 
willing  to  restore,  to  the  other  party,  the  property  which 
has  been  received  under  the  contract  in  the  same  condition 
which  the  property  was  in  when  it  was  received,  and,  it 
he  does  not  or  cannot  do  so,  then  he  cannot  rescind  the 
contract." 

"You  are  instructed  that,  if  you  find  and  believe  from 
the  evidence  that  the  plaintiff  and  defendant  had  a  con- 
versation over  the  telephone  in  which  the  defendant  agreed 
to  sell  and  plaintiff  to  purchase  an  animal  described  as  a 
male  hog  and  as  smooth  and  all  right,  and  the  defendant 
delivered  such  hog  to  the  plaintiff  and  received  payment 
therefor,  then  you  should  find  for  the  defendant,  unless 
you  are  convinced  by  a  preponderance  of  the  evidence  that 
the  hog  was  not  as  described  in  the  said  conversation,  or 
unless  you  are  convinced  by  such  preponderance  of  the 
evidence  that  the  defendant  told  the  plaintiff  that  the  hog 
had  been  castrated." 

There  was  a  verdict  and  judgment  for  the  plaintiff, 
and  the  defendant  brings  the  case  to  this  court  by  petition 
in  error  and  case-made. 

A.  C.  Beeman,  for  plaintiff  in  error. 
A,  J.  Titus,  for  defendant  in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above).     The  plaintiff  in  error  proceeds  on-the  theory 
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that  this  is  an  action  to  cancel  a  contract,  but  under  the 
finding  of  the  jury  there  was  no  contract  to  cancel.  It  is 
apparent  from  the  plaintiff's  evidence  that  as  far  as  the 
boar  was  concerned  there  never  had  been  a  meeting  of 
the  minds  of  the  parties.  In  the  light  of  the  finding  of 
the  jury,  the  plaintiff  below  offered  to  purchase  four  hogs 
fit  for  market,  and  was  led  to  believe  that  the  hog  in  ques- 
tion was  a  stag  which  had  been  castrated  and  was  smooth 
and  marketable.  Instead  of  a  hog  of  this  description, 
the  plaintiff  in  error  delivered  a  boar  hog,  not  fit  for 
market,  and  which  did  not  correspond  with  the  hog  that  de- 
fendant in  error  offered  to  buy.  There  had  therefore  never 
been  a  meeting  of  the  minds  of  the  contracting  parties,  as 
far  as  this  hog  was  concerned.  The  contract  for  the  pur- 
chase of  the  four  hogs  was  not,  under  the  evidence,  an 
entire  contract.  The  defendant  in  error  wished  to  buy 
fat  hogs  ready  for  market,  and  the  plaintiff  in  error  in- 
formed him  that  he  had  four  of  this  description,  one  a 
male.  The  defendant  then  agreed  to  buy  the  hogs,  includ- 
ing the  male,  provided  he  had  been  gelded,  and  was  smooth. 
The  male  hog  delivered  did  not  meet  these  requirements, 
and  therefore,  as  far  as  he  was  concerned,  there  was  no 
contract,  and  the  plaintiff  in  error  having  received  the 
purchase  price,  without  fault  or  negligence  on  the  part 
of  the  defendant  in  error,  the  defendant  in  error  can  re- 
cover it  in  an  action  for  money  had  and  received.  In  1 
Paige  on  Contracts,  page  127;  section  74,  it  is  said: 

"A.  makes  an  offer  to  B.  concerning  a  certain  subject- 
matter,  X,  and  B.  understands  that  A.  is  making  an  offer 
concerning  Y,  and  accepts  the  offer  concerning  Y ;  no  con- 
tract exists." 

And  see  Hogue  v.  Mackey,  44  Kan.  277,  24  Pac.  477. 
In  Lowe  v.  Wells  Fargo  &  Co.,  78  Kan.  105,  96  Pac.  74, 
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it  is  held  that,  where  money  is  paid  under  a  mistake  of 
fact,  it  may  be  recovered. 

Plaintiff  in  errorfs  requested  instruction  No.  2,  above 
set  out,  is  fairly  covered  by  the  general  clmrge,  and  there 
was  no  error  in  refusing  to  give  the  others. 

It  is  also  contended  that,  the  verdict  is  excessive  in 
the  amount  of  $1.33.  This  fairly  comes  under  the  maxim 
that  the  law  does  not  concern  itself  with  trifles.  In  Svllins 
V.  Farmers'  Exchange  Bcunk,  17  Okla.  419,  87  Pac.  857^  10 
L.  R.  A.  (N.  S.)  839,  the  amount  of  interest  charged  ex- 
ceeded the  maximum  allowed  by  statute  by  $1,  but  the 
court  declined  to  hold  the  contract  usurious.  And  see 
Broom's  Legal  Maxims,  p.  118. 

We  have  carefully  examined  the  record  and  briefs  in 
this  case,  and  are  satisfied  that  there  was  no  prejudicial 
error. 

We  therefore  reqommend  that  the  judgment  be  af- 
firmed. 


By  the  Court:     It  is  so  ordered. 


PRICE  V.  Mcdowell. 

No.  rmn.     opinion  Fnied  Xoveml>er  30.  1915. 

(158  Pac.  W9.) 

FRArDS— Staute  Of-^ral  Variation  of  Written  Contract— Riirht  to 
Enforce  Contract.  Wliere  a  cantract,  affected  by  the  statute  of 
frauds,  ha.s  been  put  In  writing,  and  the  plaintiff,  in  a  case  of 
-subsetpient  unexecuted  oial  variation  of  some  of  the  terms  of 
the  written  aRreeraent,  declares  upon  the  writing  as  qualified 
by  the  <iral  variation,  he  cannot  prevail. 

(Syllalnis  by  Rittenhcmse.  <\» 
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Error  from  District  Court,  Wagoner  County; 
R.  C.  Allen,  Judge. 

Action  by  F.  H.  McDowell  against  Mose  B.  Price. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Jess  W,  Watts,  A.  F.  Molony,  and  E.  M.  Gallaher,  for 
plaintiff  in  error. 

Henry  M.  Brovni  and  Robert  F.  Blair,  for  defendant 
in  error. 

Opinion  by  RITTENHOUSE,  C.  Mose  B.  Price  and 
Sallie  Price,  being  the  owners  of  certain  lands  in  Oklahoma 
county,  Okla.,  entered  into  a  written  contract  with  F.  H. 
McDowell  to  sell  said  land  to  him  for  a  consideration  of 
$8,000,  $4,000  to  be  paid  in  cash  on  or  before  January  1, 
1911,  and  the  balance  to  be  represented  by  a  note  and 
mortgage  due  in  three  years  thereafter.  At  the  time  of 
the  execution  and  delivery  of  said  contract,  McDowell  paid 
the  sum  of  $650  as  part  of  the  purchase  price.  Subse- 
quently, the  written  contract  was  attempted  to  be  changed 
by  a  parol  agreement  between  the  parties,  whereby  it  was 
agreed  that  McDowell  should  pay  thfe  sum  of  $2,000  in 
cash,  and  borrow  $4,000  from  a  loan  company,  secured  by 
a  first  mortgage  on  the  premises,  and  the  balance  of  $2,000 
should  be  secured  by  a  second  mortgage  and  carried  by 
Price  for  three  years,  the  $650  to  be  credited  upon  the  first 
cash  pajnnent.  It  is  alleged  that  McDowell,  in  pursuance 
of  this  understanding,  offered  and  tendered  the  sum  of 
$1,350,  together  with  the  $650  theretofore  paid,  as  a  first 
cash  payment,  which  was  refused,  and  that  defendant  re- 
fused to  execute  and  deliver  deeds  as  agreed  in  the  written 
contracts  as  modified,  and  plaintiff  prays  judgment  for 
$650  with  interest. 

20—52 
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Price  V.  McDowell. 


It  is  argued  in  this  court  by  the  plaintiff  in  error  that 
the  written  contract  is  valid  under  the  statute  of  frauds 
(section  941,  Rev.  Laws  1910),  but  that  by  a  subsequent 
oral  agreement  an  attempt  was  made  to  alter  the  terms 
of  the  written  contract,  and  thus  make  a  new  contract  rest- 
ing partly  in  writing  and  partly  in  parol,  which  would  be 
void  under  the  statute  of  frauds.  On  the  other  hand,  it 
is  argued  by  the  defendant  in  error  that  the  contract  was 
rescinded  by  mutual  consent,  and  that  therefore  the  law 
implies  a  promise  to  refund  the  money.  If  there  was  a 
mutual  rescission  in  this  case,  then  it  would  be  the  duty 
of  the  defendant  to  refund  the  $650  paid  under  the  original 
contract.  Hurley  v.  Anicker,  51  Okla.  97,  151  Pac.  593. 
Before  this  question  would  become  material,  it  would  be 
necessary  that  the  plaintiff  allege  and  prove  a  mutual  rescis- 
sion. This  he  has  failed  to  do.  The  petition  does  not 
allege  a  mutual  rescission,  but  alleges  a  written  contract 
modified  by  an  unexecuted  oral  agreement  and  a  tender  of 
performance  under  the  contract  as  modified,  clearly  bring- 
ing the  case  within  the  statute  of  frauds. 

A  recovery  cannot  be  had  upon  an  unexecuted  con- 
tract partly  in  writing  and  partly  in  parol,  where  the  orig- 
inal contract  attempted  to  be  enforced,  as  orally  modified, 
comes  within  the  statute  of  frauds.  Browne  on  the  Statute 
of  Frauds  (5th  Ed.),  section  441,  says: 

"It  seems  to  be  well  established  that  where  a  contract, 
affected  by  the  statute,  has  been  put  in  writing,  and  the 
plaintiff,  in  a  case  of  subsequent  oral  variation  of  some 
of  the  terms  of  the  written  agreement,  declares  upon  the 
writing  as  qualified  by  the  oral  variation,  he  cannot  pre- 
vail." 

See  Bonicamp  v.  Starhuck,  25  Okla.  483,  106  Pac.  839 ; 
Baker  v.  HasweU  &  Taylor,  36  Okla.  429,  128  Pac.  1086 ;  1 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  Gil 

Ballew'v.  Schultz. 

Beach  on  the  Modern  Law  of  Contracts,  section  579 ;  Wood 
on  Statute  of  Frauds,  section  384. 

The  defendant  requested  the  court  to  instruct  the  jury 
to  return  a  verdict  in  his  favor;  this  the  court  refused  to 
do,  and  in  this  there  was  error.  The  plaintiff  failed  to  es- 
tablish a  prima  facie  case,  his  proof  showing  a  contract 
in  writing  modified  by  an  unexecuted  oral  agreement,  af- 
fected by  the  statute  of  frauds.  It  is  apparent  from  an 
examination  of  the  amended  petition  that  there  was  no 
claim  of  a  mutual  rescission,  the  petition  asking  for  judg- 
ment upon  the  contract  as  attempted  to  be  modified,  alleg- 
ing a  tender  of  performance,  and  a  failure  to  comply  with 
the  terms  thereof.  Th:*s  theory  is  not  urged  in  this  court, 
but  on  the  contrary  an  argument  is  made  of  a  mutual  re- 
scission, which,  if  substantiated  by  the  record,  would  entitle 
the  purchaser  to  recover  upon  an  implied  promise  to  pay. 
This  theory,  however,  was  not  presented  to  the  trial  court. 

The  cause  should  therefore  be  reversed  and  remanded. 

By  the  Court:    It  is  so  ordered. 


BALLEW  V.  SCHULTS. 

N  ».  roifS.     Opinii  u  Filed  November  .*{0,  1915. 

(153  Pai\  (Mo.) 

APPEAL  AND  EI{R3R— Orsmi  sa\— Fa  lur^  to  File  Brief.    Where  the 
plrtiiitilT  ill  rnor  has  filed   no  hriefs  uur  aske  1  for  further  ex- 
tension  of  t!me  in   which   to  tile  same,    the  case    having    been 
: cached,  motion  to  dismlst;  will  he  sustained. 
( Syllabus  by  Brewer.  C ) 

Error  from  Distrct  Court,  Custer  County; 
James  R,  Tolbert,  Judge. 
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Corrugateil  Culvert  Co.  v.  Akei-s  T'.». 

4. 

Action  by'E,  G.  Ballew  against  Geo.  Schults.  Judg- 
ment for  defendant,  and  plaintiff  brings  error.    Dismissed. 

Snodgrdss  &  Darnell,  for  plaintiff  in  error. 

PhiUvps  &  Mills,  for  defendant  in  error. 

Opinion  by  WATTS,  C.  This  case  comes  from  the 
district  court  of  Custer  county,  where  it  was  tried  on  the 
9th  day  of  April,  1913,  and  judgment  rendered  for  the  de- 
fendant, from  which  the  plaintiff  appeals.  Case-made  was 
filed  in  the  office  of  the  clerk  of  this  court  on  October  1, 
1913.  On  September  9,  1915,  the  defendant  filed  his  mo- 
tion to  dismiss  because  plaintiff  had  failed  to  file  and  serve 
briefs  as  required  by  rule  No.  7  of  this  court  (33  Okla.  vi, 
137  Pac.  ix). 

The  motion  to  dismiss  appears  to  have  been  served  up- 
on the  attorneys  for  the  plaintiff  on  September  7,  1915, 
and  defendant  has  not  at  this  date  filed  his  brief,  nor  asked 
for  further  extension  of  time  in  which  to  file  same,  and, 
the  case  having  been  reached,  we  therefore  recommend  that 
the  motion  of  defetidant  be  sustained,  and  the  petition  in 
error  be  dismissed  for  want  of  prosecution. 

By  the  Court:    It  is  so  ordered. 


CORRUGATED  CULVERT  CO.  v.  AKERS  TP. 

No.  5681.     Opinion  Filed  November  30.  1915. 
(153  Pac.  623.) 

APPEAL  AND  ERROR— FaUure  to  FUe  Briefs— Disposition  of  Cause. 

Wliere  more  tlian  thirty  days  have  elapsed  after  the  time  fixed 
for  plaintiff  In  error  to  file  briefs,  and  no  excuse  or  reason  is 
given  for  such  failuie.  this  court  may  in  its  discretion  dismiss 
the  appeal,  or  reverse  or  affirm  the  jmlgment. 

(Syllabus  by  Robberts,  C.) 
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Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  the  Corrugated  Culvert  Company  against 
Akers  Township.  From  the  judgment,  the  Culvert  Com- 
pany brings  error.    Affirmed. 

Joh7i  D.  Chappell  and  Potterf  &  Walker,  for  plaintiff 
in  error. 

Sigler  &  Howard,  for  defendant  in  error. 

Opinion  by  ROBBERTS,  C.  This  case  comes  from 
the  district  court  of  Carter  county.  The  petition  in  error 
was  filed  herein  on  the  15th  day  of  October,  1913. 

On  the  16th  day  of  September,  1915,  plaintiff  in  error 
filed  its  motion  to  strike  the  case  from  the  assignment, 
and  that  it  be  allowed  until  the  1st  day  of  November,  1915, 
to  file  its  briefs.  The  case  was  submitted  on  the  20th  day 
of  September,  1915.  It  appears  from  the  record  that  more 
than  two  years  have  elapsed  since  the  case  was  filed  in 
this  court,  and  more  than  thirty  days  have  passed  since 
the  date  fixed  for  plaintiff  in  error  to  file  briefs,  and  up  to 
this  time  no  briefs  have  been  filed,  and  no  excuse  or  reason 
given  for  failure  to  file  the  same. 

On  the  8th  day  of  November,  1915,  defendant  in  error 
filed  its  motion  to  dismiss  the  appeal,  because  of  the  failure 
of  plaintiff  in  error  to  file  briefs.  Rule  7  of  this  court 
(38  Okla.  vi,  137  Pac.  ix)  provides  that  in  case  of  failure 
to  file  briefs  within  the  time  required  under  the  rule  the 
court  may  continue  the  cause,  or  reverse  or  affirm  the 
judgment,  in  its  discretion. 

The  judgment  of  the  trial  court  should  be  affirmed. 

By  the  Court :    It  is  so  ordered. 
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CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  STATE  ex  rel.  GLEA- 
SON,  County  Attorney. 

No.  5088.     Opinion  Filed  November  30,  Ifllo. 

(lo8  Pac.  625.) 

RAILROADS— Failure  to  Construct  Crossing— Penalty— Recovery- 
Parties.  The  act  of  May  11,  1908  (Laws  1907-8,  c.  72.  art.  2, 
see*.  1),  being  section  1432,  Rev.  Laws  1910,  provides  in  substane*?, 
that  if  any  lailroad  company,  operating  a  line  of  railroad  within 
this  state,  shall  fail  to  construct  and  maintain  crossings  over  its 
tracks  and  rights  of  way,  over  which  public  highways  may  run, 
as  roquire<l  in  said  section,  after  30  days'  written  notice  by  the 
road  overseer  of  any  road  district,  by  the  cky  council  of  any 
city,  or  board  of  trustees  of  any  town  in  this  state,  where  such 
crossings  are  needed,  or  by  50  i)etitioner8  of  any  such  city  or  town, 
said  railroad  c»ompany  shall  forfeit  and  pay  to  said  county,  road 
district,  city,  or  town  complaining,  the  sum  of  $25  a  day  for 
every  day  said  company  may  neglect  to  construct  and  maintain 
such  crossings.  Held,  that  an  action  to  recover  such  forfeiture 
or  penalty  cannot  be  maintained  in  the  name,  or  on  behalf,  of 
the  state,  on  the  relation  of  the  county  attorney,  but  must  be 
prosecuted  in  the  name  of  the  body  politic  to  which  said  for- 
feiture or  i)enalty  is  made  payable,  under  the  terms  and  re- 
tiuirements  of  said  statute. 

( Syllabus  by  Roberts,  C. ) 

Error  from  District  Court,  Texas  County; 
R.  H.  Loofhourrow,  Judge. 

Action  by  the  State,  on  the  relation  of  John  L.  Gleason, 
County  Attorney  of  Texas  County,  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Reversed  and  re- 
manded, with  directions  to  dismiss. 

C.  0.  Blake,  R.  J.  Roberts,  W.M.  Moore,  J.  G.  Gamble, 
and  K.  W.  Shartel,  for  plaintiff  in  error. 

Opinion  by  ROBBERTS,  C.  This  action  is  prosecuted 
on  behalf  of,  and  in  the  name  of,  the  State  of  Oklahoma, 
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on  the  relation  of  John  L.  Gleason,  county  attorney  of 
Texas  county,  against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  to  recover  $1,625,  as  a  penalty  for  fail- 
ure of  said  railway  company  to  build  and  maintain  a  cross- 
ing over  a  public  highway  extending  along  the  east  line 
of  section  32,  township  4  north,  range  16  E.  C.  M.,  in 
said  county.  The  pertinent  part  of  said  petition  is,  in 
substance,  as  follows:  That  the  point  where  said  rail- 
way crossed  said  section  line  was  located  in  road  district 
No.  2  of  the  township  of  Optima  in  said  county,  and  that 
on  July  20,  1911,  William  Snider  was  the  road  overseer  of 
the  said  district,  and  demanded  that  defendant  construct 
and  maintain  a  crossing  over  its  railway  track  where  said 
track  crossed  said  highway;  that  said  track  was  without 
any  crossing ;  and  that  it  was  impossible  for  teams  or  pedes- 
trains  to  cross  the  said  point;  and  that  the  time  for  the 
building  of  such  highway  had  expired;  and  that  the  de- 
fendant had  failed  and  refused  to  build  or  maintain  a 
crossing  there;  and  that  65  days  had  expired  since  the 
expiration  of  the  time  for  building  said  crossing,  and  de- 
fendant had  incurred  penalties,  by  reason  of  its  failure, 
aggregating  the  sum  of  $1,625,  for  which,  with  costs,  the 
plaintiff  asked  judgment.  The  defendant  answered:  (1) 
By  general  denial;  and  (2)  an  allegation  that  the  proceed- 
ings, as  well  as  the  law  upon  which  the  action  was  based, 
were  unconstitutional.  The  case  was  tried  to  the  court,  and 
judgment  rendered  for  the  forfeiture  in  the  sum  prayed 
for.  Motion  for  new  trial  was  overruled,  exceptions  saved, 
and  defendant  brings  error.  For  reversal  counsel  for  plain- 
tiff in  error  make  the  following  assignments: 

"First.  The  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Second.  The  enactment  up- 
on which  the  cause  of  action  is  based  violates  section  16, 
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art.  1,  of  the  State  Constitution,  and  Fourteenth  Amend- 
ment of  the  Federal  Constitution,  in  that  it  denies  *due 
process  of  law.'  Third.  The  court  erred  in  overruling 
defendant's  motion  for  a  new  trial.  Fourth.  The  evidence 
was  insufficient  to  entitle  the  plaintiff  to  recover,  in  that: 
(a)  Neither  the  state,  nor  the  county  attorney  in  the  name 
of  the  state,  had  any  right  of  action,  or  to  prosecute  the 
action,  or  to  recover  therein;  (b)  there  was  no  proof  of 
fhe  creation  or  existence  of  either  the  road  district  or  the 
township  named  in  the  petition,  nor  that  the  road  crossing 
designated  was  within  any  certain  district  or  township; 
(c)  the  evidence  failed  to  show  service  of  the  notice  by 
the  person  named  in  the  statute;  (d)  the  evidence  failed 
to  show  the  existence  of  a  highway  at  the  place  designated." 

The  action  is  predicated  upon  an  act  approved  May  11, 
1908,  being  section  1432,  Rev.  Laws  1910,  which  reads  as 
follows : 

"Sec.  1432.  Railroads  to  Construct  Crossings. — It 
shall  be  the  duty  of  every  railroad  company  or  corporation 
doing  business,  or  operating  a  line  of  railroad,  within  this 
state,  to  construct  a  crossing  across  that  portion  of  its 
track,  roadbed  or  right  of  way  over  which  any  public  high- 
way may  run,  and  maintain  the  same  unobstructed,  in  a 
good  condition  for  the  use  of  the  public,  and  to  build  and 
maintain  in  good  condition  all  bridges  and  culverts  that  may 
be  necessary  on  its  right  of  way  at  such  crossing;  and  in 
case  any  railroad  company  or  corporation  fails  so  to  con- 
struct and  maintain  said  crossing  for  thirty  days  after 
written  notice  by  the  road  overseer  of  any  road  district  or 
the  council  or  board  of  trustees  of  any  city  or  town  in  this 
state,  or  fifty  petitioners  of  any  city  or  town  who  are  in- 
terested (where  such  work  or  repairs  are  needed),  to  be 
given  to  the  section  boss,  or  any  station  agent  of  any  rail- 
road company  or  corporation  in  the  county  (where  such 
work  or  repairs  are  needed),  it  shall  forfeit  and  pay  to  said 
county,  road  district,  city  or  town  complaining,  the  sum  of 
twenty-five  dollars  per  day  for  every  day  said  company  or 
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corporation  may  neglect  to  comply  with  the  requirements 
of  this  section." 

As  before  stated,  the  action  is  brought  on  behalf  of, 
and  in  the  name  of,  the  state,  on  the  relation  of  the  county 
attorney.  In  subdivision  (a)  of  the  fourth  assignment  of 
error,  counsel  contend  that: 

"Neither  the  state,  nor  the  county  attorney  in  the  name 
of  the  state,  had  any  right  of  action,  or  authority  to  prose- 
cute the  action,  or  to  recover  therein." 

The  particular  language  of  the  statute  involved  is,  in 
substance,  that  in  case  the  railroad  company  fails  to  con- 
struct and  maintain  the  crossing  for  30  days,  after  written 
notice  by  the  road  overseer  of  any  road  district,  or  by  the 
city  council  of  any  city,  or  the  board  of  trustees  of  any 
town  in  the  state,  or  by  50  persons  of  any  city  or  town 
who  are  interested,  to  the  section  boss,  or  any  station  agent 
of  the  railroad  company  in  the  county,  said  railroad  com- 
pany shall  forfeit  and  pay  to  said  county,  road  district, 
city,  or  town  complaining  the  sum  of  $25  for  every  day 
said  company  neglects  to  construct  and  maintain  said  cross- 
ing. The  plain  meaning  is  that  if  the  company  fails  to 
comply  with  the  law,  the  county,  township  (road  district), 
city  or  town  may  recover,  as  a  penalty,  the  sum  named. 
While  there  is  no  positive  statement  as. to  who  shall  main- 
tain the  action  to  recover  the  penalty,  the  law  seems  to 
imply  that  the  county,  township  (road  district),  city,  or 
town  to  which  the  obligation  or  penalty  is  due  should  main- 
tain the  action.  In  fact,  it  is  the  only  party  in  interest, 
and  therefore,  under  the  statute,  the  only  party  in  whose 
name  the  action  can  be  brought.  The  only  serious  ques- 
tion involved  is  as  to  the  right  to  recover  the  penalty  when 
due  to  the  road  district.  We  find  no  provision  in  the  stat- 
ute making  a  road  district  a  body  politic,  or  authorizing 
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it  to  maintain  an  action.  The  statute  of  1890  pertaining 
to  townships  and  road  districts,  being  section  6073  of  Wil- 
son's Statutes,  was  as  follows : 

"Sec.  6073.  The  township  trustee  of  each  municipal 
township  shall  divide  his  township  into  convenient  road  dis- 
tricts, and  he  may  make  such  alterations  in  the  same  as 
may  be  necessary.  He  shall  cause  a  record  to  be  made 
accurately  by  defining  the  boundarie.^  and  number  of  each 
road  district,  as  well  as  all  alterations  made  in  such  dis- 
trict or  districts  in  his  township.  Each  road  district  shall 
elect  its  own  overseer  at  the  first  election  for  county  and 
township  ofiicers  after  the  passage  and  approval  of  this 
act,  and  at  every  biennial  election  thereafter,  who  shall 
hold  his  office  for  the  term  of  two  years." 

This  section  was  superseded  by  ^section  7561,  Rev. 
Laws  1910,  by  the  following : 

"Sec.  7561.  Said  board  of  highway  commissioners 
shall  have  power,  and  it  is  hereby  made  their  duty,  to  divide 
their  township  into  a  sufficient  and  convenient  number  of 
road  districts  to  consist  of  not  less  than  four  square  miles 
each,  and  shall  cause  a  record  to  be  made  accurately  defin- 
ing the  boundaries  and  number  of  each  road  district  as 
well  as  all  alterations  made  in  any  of  such  districts." 

Both  of  these  sections  clearly  indicate  that  road  dis- 
tricts are  mere  subdivisions  of  townships,  which,  under 
section  8668,  Wilson's  Statutes,  and  section  3171,  Rev.  Laws 
1910,  are  bodies  politic,  and  may  sue  and  be  sued,  and  ap- 
point by  its  proper  officers  all  necessary  agents  and  attor- 
neys, and  may  make  all  contracts  necessary,  arid  covenant 
for  the  exercise  of  its  corporate  powers,  and  the  township 
treasurer  was  at  all  times  the  custodian  of  the  road  funds. 
So,  it  appearing  that  road  districts  are  not  bodies  politic, 
and  having  no  power  in  themselves  to  maintain  an  action, 
but  mere  subdivisions  of  townships,  we  are  of  opinion  that 
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the  intention  of  the  Legislature  was  that  the  actions  in 
this  class  of  cases  might  be  maintained  by  the  township. 
This  statement,  however,  is  unnecessary  for  the  deter- 
mination of  this  case. 

It  must  be  admitted,  however,  that  either  the  act  is 
inoperative,  so  far  as  it  relates  to  road  districts,  for  the 
reason  that  such  districts  have  no  capacity  to  sue,  or  the 
township  in  this  case  is  the  real  party  in  interest,  and  in 
such  case  the  suit  should  have  been  brought  in  its  name. 
One  thing  is  certain,  there  is  no  statute  authorizing  the 
state  to  recover  such  a  penalty,  and  no  law  giving  the 
county  attorney  the  right  or  power  to  maintain  this  action 
on  behalf  of,  or  in  the  name  of,  the  state. 

The  case  of  Territory  ex  rel.  Johnston,  County  Attor- 
ney, et  al.  V.  Woolsey  et  ai.,  35  Okla.  545-550,  130  Pac.  934,. 
clearly  maintains  this  rule.  That  was  an  action  to  recover 
a  penalty,  brought  under  an  act  of  March  8,  1901,  Session 
Laws  1901,  p.  169,  which  provides,  in  substance,  that  every 
officer  of  a  city  who  shall  order  or  direct  the  payment  of 
any  money  in  payment  or  settlement  of  any  claim  known 
to  such  officer  to  be  fraudulent  or  void,  or  in  pursuance  of 
any  unauthorized,  unlawful,  or  fraudulent  agreement  made 
for  such  city  by  any  officer  or  officers  thereof,  shall  be 
jointly  and  severally  liable  to  the  city  for  double  the  amount 
of  all  such  sums  of  money  so  paid,  to  be  recovered  at  the 
suit  of  the  proper  officer  of  such  city,  or  of  any  taxpayer 
thereof.  The  action  was  brought  against  city  officers  in 
the  name  of  the  state,  on  the  relation  of  the  county  attor- 
ney. This  court  held  that  the  action  could  not  be  main- 
tained, and  in  so  doing  Justice  Hayes,  speaking  for  the 
court,  says: 

"The  statute,  however,  does  not  authorize  the  action  to 
be  maintained  in  the  name  of  the  territory  or  state  on  re- 
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lation  of  the  county  attorney.  The  state  has  no  interest  in 
the  action.  It  receives  no  benefit  from  its  prosecution; 
and,  although  it  is  made  by  the  statute  the  nominal  party, 
the  real  parties  in  interest  are  the  informers  and  the  city, 
which,  by  the  statute,  is  required  to  be  made  a  defendant, 
and  the  only  persons  authorized  to  inform  and  prosecute 
the  action  in  the  name  of  the  state  are  resident  taxpayers. 
In  so  far  as  the  statute  authorizes  the  recovery  of  a  penalty, 
the  rule  of  strict  construction  applies  as  to  who  may  re- 
cover, and  only  those  named  in  the  statute  may  prosecute 
the  action;  and,  since  the  county  attorney  is  not  named, 
he  is  without  authority  to  prosecute  the  action,  either  in  his 
own  name,  or  in  the  name  of  the  state." 

That  language  is  peculiarly  applicable  here.  The  stat- 
ute does  not  provide  for  a  forfeiture  in  favor  of  the  state. 
The  state  has  no  interest  in  the  recovery  of  the  penalty. 
Applying  the  rule  of  strict  construction,  as  to  who  may  re- 
cover, and  also  that  only  those  named  in  the  statute  may 
prosecute  the  action,  which  is  the  well-settled  law,  the 
county  attorney  has  no  authority  to  prosecute  this  action, 
either  in  his  own  name  or  in  the  name  of  the  state.  If 
the  forfeiture  belongs  to  the  county,  township,  city,  or 
town,  there  is  ample  authority,  under  the  statutes,  for  any 
one  of  them  maintaining  this  action  in  its  own  name,  but 
none  of  them  can  recover  in  the  name  of  the  state,  and  as 
the  state  has  no  interest  in  the  recovery,  it  cannot 
recover  in  its  own  name.  Counsel  for  plaintiff  in  error 
submit  several  other  propositions,  but  as  we  find  the  ques- 
tion herein  above  discussed  decisive  of  the  case,  we  deem 
it  unnecessary  to  pass  upon  the  other  assignments.  The 
case  should  be  reversed  and  remanded  to  the  district  court 
of  Texas  county,  with  directions  to  dismiss. 

By  the  Court :    It  is  so  ordered. 


Digitized  byLaOOQlC 


OCTOBER  TERM,  1915.— Vol.  LIT.  621 

Orr  V.  Fultou. 


ORR  V.  FULTON. 

X<».  r>T«9.     Opinion  Filed  November  16,  1915. 

Rehearinjr  Denied  November  30,  1915. 

(153  Pac.   149.) 

1.  APPEAL  AND  ERROR^Presentation  for  Review— Denial  of 
Motion  to  Vacate  Judgment.  The  action  of  the  trial  court  in 
denvin^?  the  moti(«i  to  vacate  a  judgment  cannot  be  reviewed 
i»y  the  Supreme  (^ourt  on  a  transcript  and  petition  in  error. 

2.  SAME.  A  motion  to  vacate  a  judgment  copied  into  a  transcript 
constitutes  no  part  of  the  lecord,  and  presents  no  question  for 
i-eview  by  the  Supreme  Court  on  appeal. 

(Syllabus  by  (ialbraith,  C.) 

Error  from  District  Court,  Atoka  County; 
R.  M.  Rainey,  Judge. 

Action  by  J.  S.  Fulton  against  Carolina  Orr.  Judg- 
ment for  plaintiflf,  and  defendant  brings  error.    Dismissed. 

/.  M.  Humphreys,  for  plaintiff  in  error. 

J.  G.  RaUs,  for  defendant  in  error. 

Opinion  by  GALBRAITH,  C.  This  appeal  is  by  peti- 
tion in  error  and  transcript,  and  seeks  to  have  reviewed 
an  order  denying  a  motion  to  vacate  a  judgment  of  the 
trial  court.  The  one  assignment  of  error  made  in  the  peti- 
tion in  error  is  as  follows : 

"The  court  erred  in  overruling  plaintiff  in  error's  mo- 
tion to  vacate  and  set  aside  a  void  judgment,  and  which 
affects  her  right,  title,  and  interest  in  certain  real  prop- 
erty." 

It  is  insisted  by  the  defendant  in  error  that  the  as- 
signment cannot  be  considered,  and  that  there  is  nothing 
properly  presented  for  review  by  the  record  in  this  cause. 
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for  the  reason  that  the  ruling  of  the  trial  court  on  the 
motion  to  vacate  the  judgment  was  not  preserved  by  bill 
of  exceptions,  and  is  not  presented  by  case-made,  and, 
since  the  same  is  not  a  part  of  the  record  proper,  the  ruling 
thereon  is  not  brought  up  by  the  transcript. 

It  was  said  by  the  court  in  Tribal  Development  Co.  v. 
White  Bros.,  28  Okla.  525,  114  Pac.  736: 

"Section  4308,  Statutes  of  1893  (section  5939,  Com- 
piled Laws  of  Oklahoma  1909),  provides:  The  record  shall 
be  made  up  from  the  petition,  the  process,  return,  the  plead- 
ings subsequent  thereto,  reports,  verdicts,  orders,  judg- 
ments, and  all  material  acts  and  proceedings  of  the  court/ 
etc.  Under  this  statute,  it  has  been  held  that  motions  and 
orders  thereon  are  not  part  of  the  record  proper,  and  can 
be  made  part  of  the  appeal  record  only  by  bill  of  exceptions 
or  case-made." 

Again,  in  McCoy  v.  McCoy,  27  Okla.  372,  112  Pac. 
1040,  the  court  said : 

"The  specifications  of  error  contained  in  the  petition 
in  error  are  that  the  court  erred  in  not  permitting  plain- 
tiff in  error  to  file  an  amended  petition  during  the  prog- 
ress of  the  trial,  and  in  overruling  plaintiff's  motion  pray- 
ing an  order  that  the  judgment  obtained  be  made  a  lien 
upon  the  land  involved.  Neither  of  these  orders  of 'the 
court  were  brought  into  the  record  by  a  bill  of  exceptions? 
and  hence  are  not  a  part  thereof.  The  Supreme  Court  of 
the  Territory  of  Oklahoma,  citing  numerous  authorities, 
in  the  case  of  Menton  v.  Shuttee  et  ah,  11  Okla.  381  [67 
Pac.  478] ,  held  that :  'Motions  presented  in  the  trial  court, 
the  rulings  thereon,  and  exceptions  are  not  properly  a 
part  of  the  record,  and  can  only  be  preserved  and  pre- 
sented for  review  on  appeal  by  incorporating  the  same 
into  a  bill  of  exceptions  or  case-made." 

In  Veverka  v.  Frank  et  al,  41  Okla.  142,  at  page  145, 
137  Pac.  682,  at  page  683,  it  is  said : 
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"The  case-made  being  a  nullity,  because  not  served 
within  the  time  prescribed  by  the  statute,  and  the  errors 
assigned  being  based  upon  motions  presented  to  the  trial 
court,  and  these  motions  and  the  exceptions  taken  thereto 
not  having  been  incorporated  into  a  bill  of  exceptions,  can- 
not be  reviewed  in  this  court  on  a  transcript,  for  the  reason 
that  they  are  not  a  part  of  the  record  presented  by  th<e 
transcript." 

It  therefore  appears  that  the  assignment  of  error  re- 
lied upon  cannot  be  considered  upon  a  transcript,  and  that 
no  question  is  presented  by  this  record  for  review. 

We  therefore  recommend  that  the  appeal  be  dis- 
missed. 

By  the  Court :    It  is  so  ordered. 


In  re  BARNETT'S  ESTATE. 

.    X  I.  5S47.     Opinion  Filed  November  30.  1915. 
(153  Pac.  653.) 

EXECUTORS  AND  ADMIMSTRATORS--€laiiii  Against  E  tate 

— Establishment — Remedies.  A  claim  against  the  e.state  of  a 
«le((Hlent  can  only  be  established:  (1)  By  bein;?  first  p:•^.•^seuted^ 
{  >  and  alUoweil  by  the  executor  or  administrator,  and  then  being 
presented  t<»  and  approved  by  the  county  judge;  i'2)  or  by  judg- 
ment theecn  in  an  action  against  the  i^ersonal  representative  in 
(he  proper  court. 

SAME — Allowance  by  County  Judge.  The  judge  of  the  county 
court  has  iM)\ver  to  approve  such  a  claim  only  where  the  executor 
or  administrator  lias  already  allowed  the  same;  and  an  order 
of  the  county  court,  purporting  to  allow  such  claim,  after  the 
executor  or  administrator  has  disallowed  it.  Is  void. 

SAME^Disallowanee— Remedy.  In  the  event  a  claim  filed 
against  the  estate  of  a  decedent  is  disallowed  by  either  the  admin* 
istrator  or  the  county  judge,  the  remedy  is  not  by  appeal. 

(Syllabus  by  Brewer,  C.) 
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Error  from  DistHct  Court,  Mvcskogee  County; 
R,  P.  de  GraffenHed,  Judge. 

In  the  matter  of  the  estate  of  George  Barnett,  de- 
ceased; Edmund  McKay,  administrator.  From  an  order 
disallowing  claim  filed  against  the  estate  by  Robert  Xi. 
Page,  he  appealed  to  the  district  court,  and  the  appeal 
being  dismissed  on  motion  of  the  administrator.  Page 
brings  error.    Affirmed. 

McDougal,  Lytle  &  Allen,  for  plaintiff  in  error. 

F.  Scruggs,  Albert  Hunt,  J.  C.  Pinson,  and  /.  S.  Sever- 
son,  for  defendants  in  error. 

Opinion  by  BREWER,  C.  Robert  L.  Page  appealed 
to  the  district  court  from  an  order  of  the  county  court  of 
Muskogee  county,  made  August  23,  1912,  disallowing  his 
claim  filed  against  an  estate.  On  motion  of  the  adminis- 
trator, this  appeal  was  dismissed,  on  the  ground  that  the 
district  court  was  without  jurisdiction  to  entertain  same. 
To  review  this  order  of  dismissal,  this  proceeding  in  error 
is  prosecuted. 

An  examination  of  the  record  as  filed  in  this  court 
shows  that  on  November  13,  1909,  the  administrator  filed 
a  report,  to  which  the  claim  involved  here  was  attached, 
and  such  report  was  approved  on  said  date.  The  claim  of 
plaintiff  in  error  was  not  approved.  The  record  is  silent 
as  to  when  this  claim  was  filed  in  the  county  court.  There 
is,  from  this  date,  a  break  in  the  record  and  nothing  shown 
until  August  23,  1912,  on  which  date  the  following  order 
was  made: 

"And  now  on  this  day  it  is  ordered  by  the  court  that 
the  claim  of  R.  L.  Page,  heretofore  filed  herein,  be  and  the 
same  is  hereby  denied. 

"Thomas  W.  Leahy,  County  Judge." 
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Nothing  further  appears  until  September  10,  1912, 
at  which  time  there  was  filed  a  notice  to  the  county  judge 
and  other  interested  parties,  of  an  appeal  to  the  district 
court  from  the  order  disallowing  the  claim  made  on  Au- 
gust 23,  1912.  On  the  same  day  an  appeal  bond  was  filed 
and  approved  by  the  county  judge.  The  transcript  of  the 
proceedings  in  the  county  court  appears  to  have  been  filed 
in  the  district  court  May  10,  1913.  On  June  3,  1913,  the 
motion  to  dismiss  was  filed,  and  the  same  was  sustained  on 
June  24th  thereafter. 

On  this  record  the  appeal  was  properly  dismissed  by 
the  district  court.  We  are  unable  to  ascertain  from  the 
record  whether  the  administrator  allowed  the  claim  or 
not;  it  is  stated  in  the  brief  he  disallowed  it.  We  only 
know  that  the  county  judge  refused  its  allowance.  We  do 
not  know  when  the  claim  was  filed  in  the  probate  pro- 
ceedings; whether  before  statehood  or  afterward;  and 
thiS;  notwithstanding  statements  made  in  the  briefs,  that 
it  was  in  fact  filed  before  statehood.  However,  this  is 
immaterial,  for  the  relief  sought,  in  the  manner  sought, 
was  because  of  a  judgment  had  in  the  case  on  August  23, 
1912.  The  court  probably  dismissed  the  appeal  for  the 
reason  that  it  was  not  taken  or  anything  done,  looking 
to  that  end,  within  ten  days  after  the  rendition  of  the 
judgment,  as  required  in  certain  cases  by  section  6504, 
Rev.  Laws  1910,  and  because  the  transcript  was  not 
lodged  in  the  district  court  within  the  time  required  by 
section  6413,  Rev.  Laws  1910.  From  an  examination  of 
the  record,  it  appears  that  the  action  of  the  court  was 
justified  on  these  grounds.  But  there  is  another  funda- 
mental reason  why  the  appeal  should  have  been  dismissed. 
The  remedy,  where  an  account  is  disallowed  by  the  county 
judge,  is  not  by  appeal.     Section  6342,  Rev.  Laws  1910, 
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prescribes  in  detail  the  manner  of  presenting  claims  to  the 
executor  or  administrator,  and  requires  that  such  officer 
indorse  on  the  same  his  allowance  or  rejection,  with  the 
date  thereof.  If  such  officer  allows  the  claim,  it  must  be 
then  presented  to  the  judge  for  his  approval;  and  in  like 
manner,  he  must  indorse  upon  it  either  his  approval  or 
rejection.  If  either  the  judge  or  the  administrator  neg- 
lects to  so  indorse  the  claim  for  ten  days  after  its  presenta- 
tion, such  nonaction  is  equivalent  to  a  rejection  on  the 
tenth  day. 

Section  6344,  Rev.  Laws  1910,  provides  a  remedy  in 
case  of  the  rejection  of  a  claim  by  either  the  executor  or 
administrator  of  the  estate,  or  the  judge  of  the  court. 
This  section  is  as  follows : 

"When  a  claim  is  rejected,  either  by  the  executor  or 
administrator,  or  the  judge  of  the  county  court,  the  holder 
must  bring  suit  in  the  proper  court,  according  to  its 
amount,  against  the  executor  or  administrator,  within  three 
months  after  the  date  of  its  rejection,  if  it  be  then  due,  or 
within  two  months  after  it  becomes  due,  otherwise  the 
claim  is  forever  barred." 

From  a  study  of  these  sections,  it  appears  that  the 
county  court  has  the  power  to  reject  a  claim  that  has  been 
allowed  by  the  administrator;  but  if  the  executor  or  ad- 
ministrator has  himself  rejected  the  claim,  the  county 
court  appears  to  be  without  power  to  allow  it,  over  such 
rejection;  all  of  which  means  that  if  the  claim  is  refused 
and  disallowed  by  either  the  administrator  or  the  court, 
that  is  the  end  of  the  matter,  so  far  as  those  officers  are 
concerned,  and  the  claimant,  for  relief,  must  go  into  the 
proper  court,  considering  the  amount  of  his  claim,  and 
there  have  its  validity  determined.  So  far  as  we  know 
from  this  record,  the  administrator  disallowed  this  claim. 
If  so,  the  county  court  was  without  power  to  override 
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this  action  and  allow  it.  Therefore,  if  the  county  court 
was  without  power  to  allow  this  claim,  of  course  the  dis- 
trict court  would  likewise  be  without  such  power  on  ap- 
peal. 

In  the  recent  case  of  Osbum  v.  Foresythe,  Adm'r. 
(not  yet  officially  reported),  153  Pac.  207,  it  is  said  in  the 
syllabus : 

"1.  A  clain^i  against  the  estate  of  a  decedent  can 
only  be  established  (1)  by  being  first  presented  to  and  al- 
lowed by  the  executor  or  administrator,  and  then  being 
presented  to  and  approved  by  the  county  judge;  or  (2) 
by  judgment  thereon  in  an  action  against  the  personal 
representative  in  the  proper  court. 

"2.  The  judge  of  the  county  court  has  power  only 
to  approve  such  a  claim  where  the  executor  or  administra- 
tor has  already  allowed  the  same;  and  an  order  of  the 
county  court,  purporting  to  allow  sfuch  claim  after  the  ex- 
ecutor or  administrator  had  disallowed  it,  is  void." 

In  the  case  just  cited,  it  will  be  noticed  that  an  appeal 
was  taken  to  the  district  court;  that  appeal  was  from  an 
order  refusing  to  vacate  a  judgment,  wherein  a  claim  was 
allowed  by  the  court  after  its  rejection  by  the  administra- 
tor. The  district  court  properly  held  that  the  county  court 
should  have  vacated  its  erroneous  order,  allowing  the 
claim.  In  other  words,  the  appeal  was  to  have  done  that 
which  the  county  court  had  the  power  to  do,  and  ought 
to  have  done.  In  the  instant  case,  the  appeal  was  to  have 
done  a  thing  the  county  court  had  no  power  to  do.  In 
fact,  the  appeal  in  this  case  was  to  establish  a  claim  against 
an  estate,  over  the  rejection  of  the  administrator  and  the 
county  court,  thus  requiring  the  use  of  power  and  juris- 
diction the  district  court  did  not  possess  on  appeal. 

The  judgment  of  the  trial  court  should  be  affirmed. 

By  the  Court:     It  is  so  ordered. 
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MITCHELL  V.  CLARK. 

No.  rM29.     Opinion  Filed  October  12,  1915. 

(152  Pac.  354.) 

USURY— Action  to  Recover— I>eiiiaiid— Pleading  and  Proof.  A  written 
demand  for  a  return  of  the  usury  is  a  condition  precedent  to  the 
maintenance  of  a  suit  to  recover  on  ac^count  of  the  payment  of 
usurious  interest,  under  section  1005,  Rev.  Laws  1910;  and  such 
demand  must  be  alleged  in  the  petition  and  proven  at  the  trial. 

(Syllabus  by  Brewer,  C.) 

Error  from  County  Court,  ^Jefferson  County; 
B.  T.  Price,  Judge. 

Action  by  M.  C.  Clark  against  Joe  L.  Mitchell.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Reversed. 

Bridges  &  Vertrees,  for  plaintiff  in  error. 

P,  T.  Hamilton  and  Ben  F.  Saye,  for  defendant  in  er- 
ror. 

Opinion  by  BREWER,  C.  This  is  a  suit  to  recover 
certain  payments  of  interest  alleged  to  be  usurious.  Plain- 
tiff in  error,  as  defendant  below,  demurred  to  the  petition, 
and  at  the  close  of  all  the  evidence  demurred  to  same.  Both 
demurrers  were  overruled  by  the  court,  and  judgment  en- 
tered for  defendant  in  error. 

The  rulings  of  the  court  on  said  demurrers  to  the 
petition  and  to  the  evidence  present  the  errors  argued 
here;  the  precise  points  being  that  the  petition  fails  to 
allege,  and  the  evidence  fails  to  prove,  tHat  a  written  de- 
mand was  made  for  return  of  the  usurious  interest  prior 
to  commencement  of  the  suit. 

Section  1005,  Rev.  Laws  1910,  provides: 

"The  taking,  receiving,  reserving  or  charging  a  rate 
of  interest  greater  than  is  allowed  by  the  preceding  sec- 
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tion  shall  be  deemed  a  forfeiture  of  twice  the  amount  of 
interest  which  the  note,  bill  or  other  evidence  of  debt  car- 
ries with  it,  or  which  has  been  agreed  to  be  paid  thereon. 
In  case  a  greater  rate  of  interest  has  been  paid,  the  person 
by  whom  it  has  been  paid,  or  his  legal  representatives, 
may  recover  from  the  person,  firm  or  corporation  taking 
or  receiving  same,  in  an  action  in  the  nature  of  an  action 
of  debt,  twice  the  amount  of  the  interest  so  paid :  Provided, 
such  action  shall  be  brought  within  two  years  after  the 
maturity  of  such  usurious  contract:  Provided,  further, 
that  before  any  suit  can  be  brought  to  recover  such  usuri- 
ous interest,  the  party  bringing  such  suit  must  make  writ- 
ten demands  for  return  of  such  usury." 

We  have  examined  the  petition,  and  it  nowhere  al- 
leges a  demand  for  return  of  the  usury  in  writing,  or 
otherwise.  We  have  also  examined  the  evidence,  and  it 
is  likewise  silent  on  the  question  of  demand.  Plaintiff 
in  error's  contentions  are  therefore  well  founded. 

By  referring  back  to  the  statute  under  which  this 
suit  was  brought,  it  will  be  found  that  the  right  to  re- 
cover is  given  by  the  statute,  subject,  however,  to  two 
provisos — ^the  first  relating  to  the  time  within  which  the 
action  may  be  brought;  the  second  providing  "that  before 
any  suit  can  be  brought  to  recover  such  usurious  interest, 
the  party  bringing  such  suit  must  make  written  demand 
for  return  of  such  usury."  This  proviso  is  a  condition 
precedent,  and  without  a  compliance  therewith  the  suit 
cannot  be  maintained.  There  is  no  reason  for  believing, 
much  less  for  holding,  that  the  statute  means  anything 
other  than  or  different  from  that  which  it  says,  as  said 
proviso  is  in  plain  and  unequivocal  language. 

The  cause  should  therefore  be  reversed. 

By  the  Court:     It  is  so  ordered. 
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CONNER  V.  WARNER  et  al 

No.  5197.     Opinion  Filed  October  19,  1915. 

Reliea'iing  Denied  Noveml»er  30,  1915. 

(152  Pac.  1116.) 

1.  LANDLORD  AND  TENANT— Dispossession  of  Tenant— Rent  Re- 
coverable. The  defendant  leased  from  plaintiff  certain  premises, 
under  a  written  contract,  for  a  period  of  Ave  years,  for  which 
he  aisreed  to  i>ay  the  ag^egate  sum  of  $33,000,  in  installments 
of  $550  a  month,  in  advance  of  each  month,  commencing  on  the 
date  of  the  lease,  which  was  June  20,  1912.  Said  lease  contained 
the  following  provision:  "It  is  further  agtieed  that  any  failure 
on  the  part  of  said  leasee  to  pay  said  rent  'promptly  when  due  as 
above  provided,  or  to  observe  any  or  all  of  the  other,  provisions 
of  this  lease,  shall,  without  notice,  render  this  lease  Immediately 
void  and  entitle  the  said  lessors  to  enter,  and  take  passession  of 
said  premises  without  notice,  and  the  provisions  of  this  paragraph 
shall  apply  to  any  sublessee  or  other  person  in  possession  of  sahl 
premises  under  this  lease.*'  The  June  and  July  payments  were 
made,  but  the  lessee  failed  to  pay  the  Installment  due  for  the 
month  commencing  August  20th.  The  defendant  was  not  present 
at  the  time  plaintiff  took  possession,  and  the  contention  of  the 
plaintiff  was  that  defendant  had  abandoned  the  premises.  The 
court  made  findings  of  fact  thereon  as  follows :  **On  the  20th  day 
of  August,  1912,  there  became  due  from  the  defendants  to  tlie 
plaintiff  an  Installment  of  rent,  amounting  to  $550,  ^nd  no  part 
of  said  sum  had  been  paid.  Thereafter,  on  the  26th  day  of 
August,  1912,  the  plaintiff,  lessor,  declared  a  forfeiture  for  nan- 
pajTnent  of  rent,  pursuant  to  the  terms  of  the  lease,  and  im- 
merliately  took  possession  of  the  premises" — and,  while  there  is 
no  finding  of  the  court  to  that  effect,  the  evidence  shows  that 
plaintiff  retained  possession  of  the  premises.  Held,  tliat  under 
the  circumstances  of  the  case,  and  the  findings  of  the  court, 
the  plaintiff's  remedy  was  for  the  recovery  of  the  proportionate 
amount  of  the  monthly  rental  due  on  the  26th  day  of  August, 
1912.  which  would  be  $110. 

2.  APPEAL  AND  ERROR— Trial— General  Finding— Conclusiveiiess. 

Where  the  testimony  Is  oral  and  conflicting,  and  the  finding  of 
the  court  Is  general,  such  finding  Is  a  finding  of  every  special 
thing  nei*essary  to  be  found  to  sustain  the  general  finding,  and  is 
conclusive  upon  this  court  upon  all  doubtful  and  disputed  ques- 
tions of  fact. 
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3.        LANDLORD  AND  TENANT— Lease— E reach  by  Tenant— Reme- 
dies of  Landlord— Right  to  Election— Rent   Recoverable.    If  a 

tenant  wrongfully  abandons  leased  premises  l)efore  the  expiration 
of  the  term,  the  landlord  may,  at  his  election :  (a )  At  once 
enter  and  terminate  the  contract  and  recover  the  rent  due  up 
to  the  time  of  abandonment ;  or  (b)  he  may  suffer  the  premises  to 
remain  vacant  and  sue  on  the  contract  for  the  entire  rent;  or 
(c)  he  may  give  notice  to  the  tenant  of  his  refusal  to  accept  a 
surrender,  when  such  notice  can  be  given,  and  Sublet  the  premises 
for  the  unexpired  term  for  the  benefit  of  the  lessee  to  reduce 
his  damages— but  if  the  landlord  forcibly  takes  possession  of 
the  premises,  without  the  consent  of  the  tenant,  and  retains  the 
same,  he  cannot  recover  to  exceed  the  amount  of  rent  due  up  to 
the  time  he  took  possession. 

(Syllabus  by  Robberts,  C.) 

Error  from  Superior  Court,  Tulsa  County;. 
M.  A.  Breckenridge,  Judge. 

Action  by  Benjamin  C.  Conner,  trustee,  against  C. 
W.  Warner  and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Benjamin  C.  Conner,  for  plaintiff  in  error. 

F.  O.  Cavitt,  for,  defendants  in  error. 

Opinion  by  ROBBERTS,  C.  This  action  was  original- 
ly brought  in  the  superior  court  of  Tulsa  county.  It  is 
founded  on:  (1)  A  written  lease;  (2)  a  bond  given  by 
the  lessee;  and  (3)  a  trust  agreement,  whereby  the  plain- 
tiff in  error,  plaintiff  below,  was  appointed  trustee  to 
collect  the  rents  under  the  lease.  The  defendants  in  error, 
defendants  below,  are  the  lessee  and  his  bondsmen.  Herein 
we  will  refer  to  the  respective  parties  as  plaintiff  and  de- 
fendants. 

Plaintiff's  petition  sought  to  recover  a  monthly  in- 
stallment of  rent  due  August  SO,  1912,  under  the  follow- 
ing provision  of  a  written  lease  of  a  furnished  hotel 
building : 
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"In  consideration  of  said  leasing,  the  lessee  agrees  to 
pay  as  rent  for  said  premises,  furniture  and  fixtures,  the 
sum  of  thirty-three  thousand  dollars  ($33,000.00)  in  sixty 
equal  installments  of  five  hundred  fifty  dollars  ($550.00) 
each,  the  first  installment  to  be  paid  on  the  execution  of 
this  lease,  the  receipt  whereof  being  hereby  acknowledged 
by  the  lessors ;  the  second  installment  being  due  the  twen- 
tieth of  July,  1912,  and  the  other  installments  becoming 
due  monthly  thereafter  on  the  twentieth  day  of  each 
month." 

The  defendant  C.  W.  Warner  was  the  lessee  under 
this  lease.  The  defendants  W.  H.  Manes,  H.  E.  Wood- 
ward, and  C.  L.  Nelson  were  Warner's  bondsmen  for  the 
faithful  performance  on  his  part  of  the  provisions  of  the 
lease.  The  plaintiff  was  trustee  to  collect  the  rents  under 
a  written  trust  agreement,  executed  by  the  lessors,  Warner 
and  the  trustee.  All  three  written  instruments — (1)  the 
lease,  (2)  the  bond,  and  (3)  the  trust  agreement — were 
attached  to  plaintiff's  petition.  The  answer  of  defendant 
C.  W.  Warner  is  as  follows : 

"The  defendant  C.  W.  Warner,  for  answer  to  the  pe- 
tition of  the  plaintiff,  denies  each  and  every  allegation  of 
every  cause  of  action  set  forth  in  said  petition. 

"Defendant  C.  W.  Warner,  further,  in  answer  to  the 
petition  of  the  plaintiff,  alleges  that  on  the  26th  day  of 
August,  1912,  and  after  making  the  lease  set  forth  in 
said  petition,  one  Burt  Center,  a  lessor  and  owner  of  said 
premises  described  in  said  petition  of  the  plaintiff,  did, 
with  force  and  arms,  enter  upon  said  premises  during  the 
absence  of  the  defendant,  and  ejected  and  expelled  one 
John  Peitzel,  defendant's  agent  in  charge  of  said  premises, 
and  has  since  kept  this  defendant  out  of  the  possession 
thereof ;  that  the  acts  and  conduct  of  said  co-owner  of  said 
premises,  one  Burt  Center,  in  removing  this  defendant 
from  said  premises  during  his  absence  and  without  his 
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knowledge,  and  consent,  works  an  eviction  of  him  from 
said  premises." 

The  other  defendants  filed  answers  in  the  same  form, 
except  that  the  answer  of  C.  L.  Nelson  is  verified.  To  the 
answers  of  the  defendants,  the  plaintiff  filed  a  reply,  deny- 
ing, all  and  singular,  each  and  every  allegation  of  new 
matter  contained  in  said  answers.  The  cause  was  tried  to 
the  court  without  a  jury.  The  court  made  the  following 
findings  of  fact  and  conclusions  of  law : 

"The  court  finds  that  the  plaintiff  is  the  assignee  of 
the  lessors'  interest  under  a  certain  lease  of  real  property, 
described  in  plaintiff's  petition,  and  the  defendants  are 
the  Jessee  and  sureties  of  said  lessee  under  said  lease; 
that  on  the  20th  day  of  August,  1912,  there  became  due 
the  plaintiff  from  the  defendants  an  installment  of  rent, 
amounting  to  $550;  that  no  part  of  such  sum  has  been 
paid;  that  thereafter,  on  the  26th  day  of  August,  1912, 
the  plaintiff's  assignors,  the  lessors  under  said  lease,  de- 
clared a  forfeiture  for  the  nonpayment  of  rent,  pursuant 
to  the  terms  thereof,  and  immediately  took  possession  of 
said  premises.  The  court  finds  that  because  of  said  for- 
feiture, the  plaintiff  is  not  entitled  to  recover  the  full 
amount  of  the  installment  due,  on  the  20th  day  of  August, 
1912,  but  is  entitled  to  apportion  the  same  for  the  time 
said  lessee  actually  occupied  said  premises,  to  which  con- 
clusions ^  of  the  court  the  plaintiff  and  defendants  duly 
excepted." 

Thereupon  the  court  entered  judgment  in  favor  of 
the  plaintiff,  and  against  the  defendants,  for  $110  and 
costs  of  the  action.  The  plaintiff  filed  his  motion  for  new 
trial,  which  :was  overruled  by  the  court,  and  exceptions 
saved. 

The  assignments  of  error  are  as  follows: 

"First.  The  court  erred  in  concluding  from  its  find- 
ings of  fact  that  the  installment  of  rent  due  on  August 
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20,  1912,  was  apportionable  to  the  time  lessee  occupied 
the  premises. 

"Second.  The  court  erred  in  concluding  that  plain- 
tiff in  error  was  not  entitled  to  recover  the  full  amount  of 
the  installment  of  rent  which  became  due  August  20,  1912, 
to  wit,  $550. 

"Third.  The  court  erred  in  failing  to  enter  a  judg- 
ment in  favor  of  the  plaintiff  in  error,  and  against  the 
defendants  in  error,  for  the  sum  of  $550. 

"Fourth.  The  court  erred  in  overruling  the  motion 
of  plaintiff  in  error  for  a  new  trial." 

There  is  little  conflict  in  the  evidence.  These  facts 
are  admitted  without  conflict:  (l)The  lease,  the  bond, 
and  the  trust  agreement,  exhibited  to  plaintiff's  petition, 
were  executed  as  alleged.  (2)  The  installment  of  rent, 
amounting  to  $550,  which  became  due  under  the  lease 
August  20,  1912,  was  never  paid.  (3)  On  August  26, 
1912,  lessors  declared  a  forfeiture  under  the  terms  of  the 
lease  for  nonpayment  of  rent,  and  took  possession  of  the 
premises. 

^  There  was  some  conflict  in  the  evidence  as  to  whether 
ox  not  the  lessee  abandoned  the  premises  before  the  for- 
feiture or  afterwards.    The  court  found  that: 

"The  lessors  under  said  lease,  declared  a  forfeiture 
for  nonpayment  of  rent  pursuant  to  the  terms  thereof' 
— and  neither  party  to  the  action  took  any  exception  to 
this  finding  of  fact.  The  plaintiff  in  error  does  not,  at 
this  time,  except  to  any  finding  of  fact,  but  only  to  the 
conclusion  of  law  which  deprived  the  plaintiff  of  the  entire 
installment  of  rent  which  accrued  six  days  prior  to  the 
day  of  forfeiture. 
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Counsel  for  plaintiff  in  error  concede  that  all  the  as- 
signments of  error  may  be  disposed  of  under  a  single 
contention  that: 

"Where  a  lease  reserving  rent  payable  in  Installments 
is  surrendered  or  forfeited,  and  the  lessor  elects  to  take 
possession  of  the  leased  premises,  he  is  entitled  to  all  of 
the  unpaid  installments  which  have  become  due  under  the 
terms  of  the  lease." 

In  support  of  this  contention,  counsel  cite  the^  follow- 
ing cases:  Higgins  v.  Street,  19  Okla.  45,  92  Pac.  153,  13 
L.  R.  A.  (N.  S.)  398,  14  Ann.  Cas.  1086;  Early  v.  King, 
38  Okla.  206,  135  Pac.  286.  The  syllabus  of  the  former  of 
the  two  cases  is  as  follows: 

"If  a  tenant  wrongfully  abandons  leased  premises 
before  the  expiration  of  the  term,  the  landlord  may,  at 
his  electio^,  at  once  enter  and  terminate  the  contract  and 
recover  the  rent  due  up  to  the  time  of  the  abandonment, 
or  he  may  suffer  the  premises  to  remain  vacant  and  sue 
on  the  contract  for  the  entire  rent,  or  he  may  give  notice 
to  the  tenant  of  his  refusal  to  accept  a  surrender  when 
such  notice  can  be  given,  and  sublet  the  premises  for  the 
unexpired  term  for  the  benefit  of  the  lessee  to  reduce  his 
damages." 

In  the  latter  case  of  Early  v.  King,  supra,  the  covenant 
to  pay  rent  was  as  follows: 

"As  a  consideration  for  the  use  and  rent  of  said  build- 
ing for  the  period  hereinbefore  mentioned  (two  years), 
party  of  the  second  part  hereby  agrees  and  binds  himself, 
his  heirs  and  assigns,  to  pay  said  party  of  the  first  part, 
heirs  Or  assigns,  as  rent  for  said  house  and  premises  for 
the  full  period  of  two  years,  the  sum  of  twenty-four  hun- 
dred dollars  ($2,400.00)  in  lawful  money  of  the  United 
States  ♦  ♦  ♦  which  said  amount  shall  be  paid  as  fol- 
lows, to  wit:  One  hundred  dollars  in  cash,  the  receipt  of 
which  is  hereby  acknowledged  by  party  of  the  first  part; 
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three  hundred  dollars  to  be  paid  on  April  1,  1908  (the 
date  of  the  commencement  of  the  lease) ,  and  one  hundred 
dollars  to  be  paid  on  the  first  of  each  ♦  ♦  ♦  .month 
thereafter  until  said  twenty-four  hundred  dollars  has  been 
fully  paid." 

Before  proceeding:  with  the  consideration  of  the  au- 
thorities cited  by  counsel  for  plaintiff,  in  support  of  his 
contention,  we  call  attention  to  the  findings  of  the  trial 
court,  upon  the  question  of  the  termination  of  the  pos- 
session of  the  lessee,  of  the  premises  involved.  The 
language  of  the  court  is: 

"On  the  26th  day  of  August,  1912,  the  plaintiff's  as- 
signors, the  lessors  under  said  lease,  declared  a  forfeiture 
for  the  nonpayment  of  rent,  pursuant  to  the  terms  there- 
of, and  immediately  took  possession  of  said  premises." 

This  action  is  to  recover  $550,  being  the  installment 
due  August  20,  1912,  in  advance,  for  the  month  commenc- 
ing on  that  date.  The  question  is,  under  the  findings  of 
the  court  and  facts  as  shown  by  a  preponderance  of  the 
evidence,  can  the  plaintiff  recover  for  the  full  month,  or 
only  for  the  time  defendant  actually  occupied  the  prem- 
ises? If  the  tenant  had  voluntarily  abandoned  the  prem- 
ises, there  would  be  no  dcjubt  about  the  plaintiff's  right  of 
recovery,  but  this  is  not  a  case  of  abandonment.  This 
court  has  approved  and  adopted  the  rule  laid  down  in 
Jones  on  Landlord  and  Tenant,  section  549,  in  Higgins  v. 
Street,  supra,  wherein,  speaking  through  Chief  Justice 
Burf ord,  the  court  said  : 

"After  an  unauthorized  abandonment  by  a  tenant,  the 
landlord  may,  by  taking  proper  precautions,  relet  to  an- 
other without  creating  a  surrender  by  operation  of  law; 
but  he  is  not  bound  to  do  so.  In  a  recent  case  it  was  said : 
"The  rule  sanctioned  by  the  decided  weight  of  authority, 
if,  indeed,  there  can  be  said  to  be  a  diversity  of  opinion 
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on  the  subject,  is  that  the  landlord  may,  in  such  case,  at 
his  election,  relet  the  premises  upon  the  abandonment 
thereof  by  the  tenant,  in  which  case  the  measure  of  his 
damages  will  be  the  agreed  rental,  less  the  amount  realized 
on  account  of  such  reletting,  or  he  may  permit  the  prem- 
ises to  remain  vacant  until  the  end  of  the  term  and  recover 
his  rent  in  accordance  with  the  terms  of  the  lease."  Al- 
though the  landlord  may  relet  for  the  benefit  of  the  lessee 
and  on  his  account  without  releasing  him  from  his  under- 
takings, such  acts,  if  unexplained,  would  amount  to  a  sur- 
render by  operation  of  law,  as  in  a  case  where  the  lessor 
accepted  the  surrender.'  In  Brovm  v.  Cairns,  63  Kan.  584, 
66  Pac.  639,  this  identical  question  was  involved  under  a 
lease  which  provided  that  if  the  lessees,  at  any  time  during 
the  term,  should  fail  to  perform  either  of  the  promises  or 
covenants,  the  lease  should  terminate  and  be  at  an  end, 
and  the  court  held  that  such  covenants  were  for  the 
benefit  of  the  lessor  only,  and  that  the  lessee  could  not, 
by  failure  to  perform  the  conditions  of  his  lease,  abrogate 
the  contract  and  thus  secure  the  advantage  of  his  own 
default,  and  that  the  landlord  had  a  right  to  take  pos- 
session and  lease  to  another  tenant  for  the  purpose  of  re- 
ducing the  liability  of  the  original  tenants,  and  such  action 
would  not  create  a  surrender  by  operation  of  law." 

But  it  must  be  apparent  that  the  findings  of  the  court 
do  not  bring  the  instant  case  within  that  rule.  Here,  the 
plaintiff,  "on  the  26th  day  of  the  month,"  after  only  one- 
fifth  of  the  rental  month  had  run,  "immediately  took  pos- 
session of  the  premises,"  and  while  the  court  does  not  so 
find,  the  entire  record  is  to  the  effect  that  he  forcibly  took 
possession  of  the  premises  in  the  absence  of  the  defendant 
and  retained  it,  and  there  is  no  evidence  tending  to  show 
that  he  accounted  to  defendant,  in  any  manner,  for  the 
rent  or  use  of  the  property  after  he  had  taken  possession. 

According  to  the  rule  laid  down  in  the  first  case  cited 
in  plaintiff's  brief,  the  plaintiff,  under  his  theory  that  de- 
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fendant  had  abandoned  the  premises,  would  have  had,  at 
his  election,  either  of  three  remedies:  (a)  He  could  have 
entered  the  premises  at  once,  and  terminated  the  lease 
contract,  and  recovered  the  rent  due  up  to  the  time  of  aban- 
donment; or  (b)  he  could  have  suffered  the  premises  to 
remain  vacant,  and  sued  on  the  contract  for  the  entire  rent ; 
or  (c)  he  could  have  given  notice  to  the  defendant  of  his 
refusal  to  accept  a  surrender,  and  have  sublet  the  premises 
for  the  unexpired  time,  for  the  benefit  of  the  defendant  to 
reduce  his  damages.  The  trial  court  found  that  the  plain- 
tiff adopted  the  fir«t  remedy,  declared  the  lease  terminated, 
took  possession,  but  sued  for  the  full  month.  While  the 
court  did  not  say  so,  in  so  many  words,  the  plain  meaning 
of  his  language  is  that  the  defendant  was  evicted.  He 
says: 

"He  declared  the  lease  forfeited,  and  immediately 
took  possession  of  the  premises." 

The  second  case  cited  by  counsel  for  plaintiff.  Early  v. 
King,  supra,  does  not  sustairl  the  contention  of  counsel. 
That  was  an  action  to  recover  $300,  paid  by  the  plaintiff 
to  the  defendant  under  a  written  lease  contract,  and  in 
full  accord  with  the  terms  of  the  written  instrument. 
Long  before  the  termination  of  the  lease  ai^  fixed  by  the 
terms  of  the  instrument,  the  lessee,  by  consent  of  the 
lessor,  yielded  possession  and  brought  suit  to  recover  the 
$300,  claiming  the  existence  of  a  verbal  contract,  in  sub- 
stance, that  this  money  was  deposited  with  defendant 
as  a  guaranty  of  the  faithful  performance  of  the  con- 
tract, and  should  be  returned  in  case  the  lessee  did  not 
occupy  the  premises  for  the  full  term  of  the  original  writ- 
ten lease.  The  court  held  that  the  action  was  grounded  on 
an  attempt  to  vary  the  terms  of  a  written  contract  by 
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parol  testimony,  which  could  not  be  done.     That  case  is 
not  in  point  here. 

After  a  careful  consideration  of  the  case,  based  upon 
the  findings  of  the  court,  we  are  forced  to  the  conclusion 
that  the  plaintiff's  right  of  recovery  comes  under  the  first 
remedy  referred  to  in  Higgins  v.  Street,  supra,  that  the 
findings  of  fact  .by  the  trial  court  are  fully  supported  by 
the  evidence,  its  conclusions  of  law  correct,  and  that  no 
prejudicial  error  was  committed  by  the  court. 

The  case  should  be  affirmed. 

By  the  Court :     It  is  so  ordered. 


WAKEMAN  V.  PETER. 

Xo.  53S1.     Opinion  FIUmI  (k-tui.er  11),  1015. 
Rehearing  iHMiiort  Xovemlier  'MK  11)15. 

(ir)i>  vnc.  4r>ri  i 

1.  LIMITATION  OF  ACTIONS— Action  on  Judgment— 'Contract.'* 

A  judgment  is  not  a  "contract"  In  the  ordinary  moaning  of  the 
wonl.  as  the  most  important  elements  of  a  contract  are  wanting, 
because  there  is  no  meeting  of  the  minds,  and  the  defendant  has 
not  voluntarily  assente<l  tliereto,  or  agreed  to  pay  anything. 
An  action  on  a  judgment,  therefore,  is  nc^t  !>arred  within  three 
years,  under  the  provisions  of  Rev.  Laws  1910,  section  4657, 
suhsec.  2,  limiting  the  commencement  of  actions  on  contracts, 
express  or  implied,  not  in  writing,  to  three  yea'rs. 

2.  Gl  ARDIAN  AND  WARD— Final  Settlement— Judgment— Conclu- 
siveness. County  courts  are.  in  all  matters  within  their  jurlsdic- 
ti(»n.  courts  of  record,  and  their  judgments  uiKin  such  matters, 
when  not  appealed  frcmi.  are  final  determinations  of  the  ques- 
tion :  w).  where  in  the  final  settlement  of  a  guardian's  account 
the  tM>urt  finds  the  ward  indel>te<l  to  the  guardian  in  a  sum 
cp.'tain,  and  gives  judgment  against  the  ward  for  such  ^  sum, 
this  is  a  final  judgment. 

(Syllabus  by  Devereux.  C > 
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Error  from  County  Pourt,  Atoka  County; 
Baxter  Taylor,  Judge, 

Action  by  E.  I.  Wakeman,  executor  of  the  estate  of 
D.  N.  Robb,  deceased,  against  Osborn  Peter.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Reversed  and 
remanded. 

It  appears  that  D.  N.  Robb,  plaintiff's  testator,  was,  in 
his  lifetime,  the  guardian  of  the  defendant  in  error,  and 
on  November  9,  1908,  his  final  report  as  such  guardian 
came  on  to  be  heard,  and  an  order  was  entered  approving 
the  account,  and  finding  that  the  ward  was  indebted  to 
the  guardian  in  the  sum  of  $118.53,  and  giving  judgment 
for  this  sum  against  the  ward  and  in  favor  of  the 
guardian,  with  interest  at  6  per  cent.  The  guardian  hav- 
ing died,  this  action  was  commenced  by  his  executor 
against  the  ward  to  recover  this  amount  on  August  13, 
1912.  There  was  a  demurrer  to  the  bill  of  particulars, 
which  was  sustained  by  the  court,  and  judgment  rendered 
against  the  plaintiff,  and  the  case  is  brought  to  this  court 
by  petition  in  error  and  transcript. 

Gordon  Fryer,  for  plaintiff  in  error. 

W.  F.  Semple,  for  defendant  in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above).  The  only  question  presented  by  the  briefs  is: 
Was  the  cause  of  action  barred  by  the  statute  of  limita- 
tion, the  plaintiff  in  error  contending  that  it  is  an  action 
on  a  judgment  of  the  county  court,  and  therefore  no/ 
barred  until  five  years  from  the  date  of  the  judgment,  and 
the  defendant  in  error  contending  that  it  is  an  action  on 
an  express  or  implied  contract,  not  in  writing,  and  is 
therefore  barred  in  three  years.  Rev.  Laws  1910,  section 
6190,  under  "Probate  Procedure,"  provides: 
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"The  proceedings  of  th:s  court  are  construed  in  the 
same  manner,  and  with  like  intendments,  as  the  proceed- 
ings of  courts  of  general  jurisdiction,  and  to  its  records, 
orders,  judgments  and  decrees,  there  are  accorded  like 
force,  effect  and  legal  presumption  as  to  the  records, 
orders,  judgments  and  decrees  of  district  courts." 

In  Greer  v.  McNeal,  11  Okla.  519,  69  Pac.  891,  it  is 
held  that  the  probate  court  is,  upon  all  matters  upon  which 
it  is  authorized  to  deal,  and  of  which  it  has  jurisdiction, 
a  court  of  record  and  of  final  authority,  and  its  final 
judgments  are  absolute,  unless  appealed  from,  and  this 
case  has  been  followed  in  Southern  Surety  Co.  v.  Bumey, 
34  Okla.  552,  126  Pac.  748,  43  L.  R.  A.  (N.  S.)  308,  and 
Shipman  v.  Brown,  36  Okla.  623,  130  Pac.  603. 

But  an  action  on  a  judgment  is  not  an  action  on  a 
contract,  express  or  implied,  within  the  meaning  of  these 
words  as  used  in  the  statute.  In  Morley  v.  Lake  Shore 
Railway  Company,  146  U.  S.  162,  13  Sup.  Ct.  54,  36  L. 
Ed.  925,  in  passing  on  the  question  whether  a  judgment 
is  a  contract,  the  court  says: 

"The  most  important  elements  of  a  contract  are  want- 
ing. There  is  no  aggregatio  mentium.  The  defendant 
has  not  voluntarily  assented  or  promised  to  pay.  *A 
judgment  is  in  no  sense  a  contract  or  agreement  between 
the  parties.' " 

And  see  McDonald  v.  Dickson,  87  N.  C.  404 ;  Pease  v. 
Howard,  14  Johns.  (N.  Y.)  479. 

The  cause  of  action  therefore,  was  not  barred. 

We  recommend  that  the  judgment  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

By  the  Court :    It  is  so  ordered. 

21— r»2 
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CARTER  STATE  BANK  v.  ROSS. 

No.  5797.     Opinion  Filed  November  2,  1915. 

Reliearinp  Denied  November  30,  1915. 

•  (152  Pac.  1118.) 

NEW  TiaAL— Impeachment  of  Verdiet— Affidavits  of  Jurors— Com- 
petency. The  general  rule  is  that  affidavits  of  Jurors  are  admis- 
sible to  exi>lain  and  uphold  their  verdict,  but  not  to  Impeach 
and  overthit)w  it.  But  this  jceneral  rule  is  subject  to  this  qualifi- 
cation :  That  affidavits  of  Jurors  may  l>e  received  for  the  purpose 
of  avoiding  a  verdict,  to  show  any  matter  o<x?urring  during  the 
trial,  or  in  the  jury  room,  which  does  not  essentially  inhere  in 
the  verdict  itself,  as  that  the  jury  considered  and  were  influenced 
by  specific  evidence  that  had  not  i>een  offereii  or  admitted  at  the 
trial,  but  not  to  show  any  matter  which  does  essentially  Inhere 
in  the  verdict,  as  that  the  juror  did  not  assent  to  the  verdict, 
that  he  misunderstoiHl  the  Instructions,  or  any  other  matter 
resting  alone  in  the  juror's  breast. 

(Syllabus  by  Galbraith,  V.) 

Eiiror  from  County  Court,  Beckham  County; 
E.  H.  Gipson,  Judge. 

Action  by  the  Garter  State  Bank  against  W.  B.  Ross. 
Judgment  for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

M.  A.  Tracy  and  Hendrio:  &  Tracy,  for  plaintiff  in 
error. 

T.  Reginald  Wise,  for  defendant  tn  error. 

Opinion  by  GALBRAITH,  C.  This  action  was  prose- 
cuted by  the  plaintiff  in  error  to  recover  a  balance  claimed 
to  be  due  on  a  promissory  note.  The  defense  was  payment, 
and  that  more  than  the  amount  claimed  had  been  paid, 
with  prayer  for  judgment  for  the  excess.  The  trial  was 
to  the  court  and  a  jury,  and  a  verdict  returned  for  the 
defendant  for  the  sum  of  $19.15.     To  review  the  judg- 
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ment  rendered  upon  the  verdict  the  plaintiff  in  error  has 
prosecuted  an  appeal  to  this  court. 

It  is  urged  that  the  court  erred  in  permitting  the 
jurj'^  to  take  to  the  jury  room,  when  they  retired  to  con- 
sider their  verdict,  a  certain  bank  book,  a  part  of  which 
had  been  introduced  in  evidence  at  the  trial,  and  that  the 
jury  considered  the  entire  book,  and  such  parts  thereof 
as  they  desired,  without  confining  their  consideration  to 
the  parts  of  the  book  introdi^ced  in  evidence,  and  that  the 
court  erred  in  excluding  the  proof  of  this  fact  embraced  in 
the  affidavit  of  two  of  the  jurors,  offered  in  support  of  this 
assignment  included  in  the  motion  for  a  new  trial.  It 
is  argued  by  the  defendant  in  error,  in  answer  to  this  as- 
signment, that  the  plaintiff  in  error  cannot  complain, 
since  he  introduced  all  of  the  book  in  evidence;  but  that 
is  not  true.  The  record  shows  that  only  certain  entries  in 
the  book  relating  to  the  transact^'on  betv\^een  plaintiff  and 
defendant  were  offered  and  received  in  evidence. 

The  motion  for  a  new  trial  is  addressed  to  the  dis- 
cretion of  the  trial  court,  and,  under  the  general  rule,  that 
discretion  will  not  be  reviewed  by  the  Supreme  Court, 
unless  there  is  shown  a  clear  abuse  thereof.  However,  in 
this  instance,  there  was  no  exercise  of  this  discretion  by 
the  trial  court,  since  he  refused  absolutely  to  consider 
the  affidavits  of  the  jurors.  Due  exception  was  taken,  and 
the  question  of  admissibility  of  the  affidavits  preserved. 
The  two  affidavits  are  practically  the  same,  and  the  princi- 
pal allegations  therein  are  as  follows: 

"That  when  we  retired  to  consider  our  verdict,  we 
took  with  us  a  certain  book,  which  I  believe  was  designated 
as  the  'individual  ledsrer';  that  while  we  were  considering 
the  case  we  made  an  examination  of  said  ledger,  or  rather 
one  of  our  number,  to  wit,  W.  E.  Simmons,  made  the  ex- 
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amination  of  the  book,  and  found,  as  he  stated,  where 
there  were  a  part  of  the  record,  or  rather  a  part  of  the 
leaves  or  pages,  missing  from  the  book,  and  that  in  the 
consideration  of  the  case  we  took  into  consideration  the 
fact  that  part  of  the  leaves  or  pages  had  been  removed 
from  the  book,  as  well  as  what  was  shown  by  the  pages 
aciually  offered  in  evidence  in  open  court;  and  the  fact 
that  a  part  of  the  leaves  or  pages  had  been  removed  from 
the  ledger  aroused  in  the  minds  of  some  of  the  jurors 
that  one  Sellman  had  had  something  to  do  with  that 
ledger  which  was  dishonest,  and  to  a  material  extent  in- 
fluenced our  verdict." 

The  rule  is  well  established  in  this  state  that  the 
depositions  or  affidavits  of  jurors  are  not  admissible  to 
impeach  their  verdict.  Pitchlynn  v.  Cherry,  32  Okla.  77, 
121  Pac.  196;  Baumle  v.  Verde,  50  Okla.  609,  150  Pac.  876. 
However,  it  does  not  follow  that  the  affidavits  of  jurors,  or 
theiir  depositions,  are  nolt  admissible  to  establish  facts 
connected  with  the  deliberations  of  the  jurors  that  tend 
to  show  improper  influence  or  conduct  that  may  have  led 
to  an  unjust  verdict;  that  is,  to  prove  something  that 
does  not  inhere  in  the  verdict,  an  overt  act,  open  to  the 
knowledge  of  all  the  jury,  and  not  alone  within  the  per- 
sonal consciousness  of  one,  may  be  shown  by  affidavits 
or  the  depositions  of  the  juror. 

This  distinction  is  made  by  Chief  Justice  Fuller  in 
announcing  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Mattox  v.  United  States,  146 
U.  S.  140,  13  Sup.  Ct.  50,  36  L.  Ed.  917.  Mattox  had  been 
convicted  of  murder,  and  in  support  of  a  motion  for  new 
trial  the  affidavit  of  two  jurors  was  offered  to  establish 
the  fact  (1)  that  the  bailiff  in  charge  of  the  jurors  during 
their  deliberations  had  made  remarks  in  the  hearing  of 
the  jury  prejudicial  to  Mattox;  and,  (2)  that  a  newspaper 
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article  commenting:  upon  the  case,  and  taking  a  view  of  it 
prejudicial  to  Mattox,  had  been  read  to  the  jury  in  the 
jury  room  before  their  verdict  was  returned.  The  trial 
court  refused  to  consider  these  affidavits.  The  Supreme 
Court  said  this  was  reversible  error,  and,  in  so  doing, 
said  in  part: 

"There  is,  however,  a  recognized  distinction  between 
what  may  and  what  may  not  be  established  by  the  testi- 
mony of  jurors  to  set  aside  a  verdict.  This  distinction  is 
thus  put  by  Mr.  Justice  Brewer,  speaking  for  the  Supreme 
Court  of  Kansas,  in  Perry  v.  Bailey,  12  Kan.  539,  545: 
Tublic  policy  forbids  that  a  matter  resting  in  the  personal 
consciousness  of  one  juror  should  be  received  to  overthrow 
the  verdict,  because,  being  personal,  it  is  not  accessible  to 
other  testimony ;  it  gives  to  the  secrei  thought  of  one  the 
power  to  disturb  the  expressed  conclusions  of  twelve;  its 
tendency  is  to  produce  bad  faith  on  the  part  of  a  minority, 
to  induce  an  apparent  acquiescence,  with  the  purpose  of 
subsequent  dissent,  to  induce  tampering  with  individual 
jurors  subsequent  to  the  verdict.  But,  as  to  overt  acts, 
they  are  accessible  to  the  knowledge  of  all  the  jurors;  if 
one  affirms  misconduct,  the  remaining  eleven  can  deny; 
one  cannot  disturb  the  action  of  the  twelve;  it  is  useless 
to  tamper  with  one,  for  the  eleven  may  be  heard.  Under 
this  view  of  the  law  the  affidavits  were  properly  received. 
They  tended  to  prove  something  which  did  not  essentially 
inhere  in  the  verdict,  an  overt  act,  open  to  the  knowledge 
of  all  the  jury,  and  not  alone  within  the  personal  con- 
sciousness of  one.'  ♦  ♦  ♦  We  regard  'the  rule  thus 
laid  down  as  conformable  to  right  reason  and  sustained 
by  the  weight  of  authority.  These  affidavits  were  within 
the  rule,  and,  being  material,  their  exclusion  constitutes 
reversible  error.  A  brief  examination  will  demonstrate 
their  materiality." 

Likewise  in  this  case  the  facts  set  out  in  the  affidavit 
of  the  jurors  show  that  the  jury  were  allowed  to  take  to 
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the  jury  room  a  book,  only  part  of  which  had  been  offered 
and  received  in  evidence,  and  in  the  consideration  of  the 
verdict  the  jurors  not  only  considered  parts  of  the  book 
that  had  been  offered  in  evidence,  but  considered  other 
parts  of  the  book  that  had  not  been  offered  in  evidence. 
They  therefore  considered  evidence  which  had  not  been 
offered  and  admitted  at  the  trial  of  the  case.  This  was 
prejudicial  error.  It  was  improper  for  the  trial  court 
to  permit  this  bank  book  to  be  taken  to  the  jury  room. 
Dane  v.  Bennett,  51  Okla.  684,  152  Pac.  347. 

Therefore  we  recommend  that  the  judgment  appealed 
from  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

By  the  Court:     It  is  so  ordered. 


SKIRVIN  et  al.  v.  UNITED  KANSAS  PORTLAND 
CEMENT  CO. 

Xo.  4585.    Opinion  Filefl  June  8,  1915. 

Refiled  December  6.  1915. 

(152  Pac.  1121.) 

APPEAL  AND  ERRORr-Failure  to  Pile  Brief— Dismissal.    Syllabus 
same  as  in  No.  3222,  Bryan  v.  Umholts,  42  Okla.  477,  141  Pac. 

UiYI. 

(Syllabus  by  Galbraith,  C.) 

Error  from  District  Court,  Oklahoma  Coimty; 
Geo.   W.  Clark,  Judge. 

Action  by  the  United  Kansas  Portland  Cement  Com- 
pany against  W.  B.  Skirvin  and  others..  Judgment  for 
plaintiff,  and  defendants  bring  error.    Dismissed. 

Asp,  Snyder,  Owen  &  Lybrand,  for  plaintiffs  in  error. 
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Opinion  by  GALBRAITH,  C.  The  petition  in  error 
and  case-made  in  this  cause  was  filed  in  this  court  on 
November  22,  1912,  and  the  same  has  been  regularly  sub- 
mitted. The  plaintiffs  in  error  have  failed  to  file  brief, 
or  to  offer  any  excuse  for  not  so  doing. 

We  therefore  recommend  that  the  case  be  dismissed. 

By  the  Court:     It  is  so  ordered. 


AMERICAN  STATE  BANK  v.  McCLURE  et  al. 

No.  4563.    Opinion  Filed  June  8,  1915. 

Refiled  December  6,  1015. 

(152  Pac.  1130.) 

APPEAL  AND  ERRORr-Failure  to  File  Brief— DismissaL  Syllabus 
same  as  in  No.  3222.  Bryan  v.  Umholts,  42  Okla  477,  141  Pac. 
1107. 

Error  from  District  Court,  Bryan  County; 
A,  H.  Fer(ftison,  Judge. 

Action  by  the  American  State  Bank  of  Tishomingo 
against  F.  K.  McClure  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.     Dismissed. 

Young  &  Stoba/ugh,  for  plaintiff  in  error. 

Opirfion  by  GALBRAITH,  C.  The  petition  in  error 
and  case-made  in  this  case  was  filed  in  this  court  on  Febru- 
ary 15,  1912,  and  the  cause  has  been  regularly  submitted. 
The  plaintiff  in  error  has  filed  no  brief  and  offered  no 
excuse  for  failure  to  do  so. 

We  therefore  recommend  that  the  cause  be  dismissed. 

By  the  Court:     It  is  so  ordered. 
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WEBBER  V.  BLAKE. 

No.  5802.     Opinion  Filed  November  16,  1915. 

Rehearing  Denied  December  7,  1915. 

(153  Pac.  109.) 

1.  INDIANS— Indian  LandB^Lease— Effect  of  Subleaising.  Where 
an  Indian  executes  a  written  lease  which  provides  that  the  le€«ee 
shall  not  sublease  the  piemises  without  the  written  consent  of 

y  the  lessor  and  approval  of  the  Secretary  of  the  Interior,  and 
further  provides  that,  in  the  event  the  lessee  does  sublease  such 
premises  without  the  consent  of  the  lessor  and  the  Secretary  of 
the  Interior,  the  lease  shall  thereupon  oxpi-re  at  the  option  and 
election  of  the  lessor,  with  the  approval  of  the  Secretary  of  the 
Interior,  held,  that  subleasing  under  such  contract  without  the 
written  consent  of  the  lessor  and  the  approval  of  the  Secretary 
of  the  Interior  renders  such  lease  contract,  not  void,  but  only 
voidable  at  the  option  and  election  of  the  lessor  and  with  the  ap- 
proval of  the  Secretary  of  the  Interior.  ^ 

2.  SAME — Rights  of  Purchaser.  Where  a  imrty  purchases  land  from 
an  ludiaiu  which  had  been  leased  under  a  contract  that,  if  it 
was  subleased,  the  Indian  at  his  option  and  electicMi  might  ter- 
minate the  lease,  and  the  lessee  months  piior  to  the  sale  of  the 
land  had  suldeased  it,  but  the  Indian  did  not  elect  to  terminate 
the  lease,  and  sold  it  with  this  sublease  in  full  force  and  effect, 
and  the  sublessee  in  possession,  held,  that  the  purchaser  can 
only  collect  the  rents  provided  for  under  this  lease  ctmtract, 
from  the  date  of  his  purchase  until  the  expiration  of  the  lease 
contract,  and  that  the  original  lessee  stands  in  the  relation  of 
su:ety  to  the  sublessee  for  the  rents  provided  for  in  the  contract. 

(Syllabus  by  Brett,  C.) 

Error  from  County  Court,  Canadian  County; 
W.  A.  Maurer,  Judge. 

Action  by  E.  E.  Blake  against  Henry  Webber.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.  Modified 
and  affirmed. 

W.  M.  Wallace,  for  plaintiff  in  error. 

Blake,  Boys  &  Shear,  for  defendant  in  error. 
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Opinion  by  BRETT,  C.  This  action  was  commenced 
iu  the  county  court  of  Canadian  county  by  the  defendant 
in  error,  E!  E.  Blake,  as  plaintiff,  against  the  plaintiff  in 
error,  Henry  Webber,  as  defendant,  to  recover  certain 
rents  alleged  to  be  due.  The  parties  will  be  referred  to 
as  they  appeared  in  the  lower  court;  that  is,  Blake  will 
be  referred  to  as  "plaintiff"  and  Webber  as  "defendant." 

The  material  facts  are  that  one  George  Curtis,  an 
Indian,  as  the  allottee  of  a  certain  quarter  section  of  land 
lying  in  the  outskirts  of  the  city  of  El  Reno,  with  the  ap- 
proval of  the  Secretary  of  the  Interior,  on  July  1,  1907,^ 
leased  20  acres  of  this  quarter  to  one  B.  H.  Stewart,  who 
was  operating  a  butcher  shop  in  El  Reno,  to  be  used  by 
him  for  a  slaughter  pen  and  feed  pen  in  the  operation  of 
his  business.  This  lease  was  for  a  period  of  three  years, 
and  the  price  to  be  paid  was  $75  per  year,  payabl4  in  semi- 
annual installments  of  $37.50  each.  The  parts  of  the 
lease  contract  that  are  material  to  this  litigation  are  the 
following: 

"That  he  (the  lessee)  will  not  at  any  time  during  the 
period  for  which  land  and  premises  are  herein  leased,  as- 
sign, lease,  convey  or  transfer  any  of  his  or  their  estate, 
interest  or  term,  or  any  part  thereof  in  the  same  or  the 
appurtenances  thereto  of  the  party  of  the  first  part  or 
sublet  the  same  to  any  person  whomsoever  without  the 
consent  of  the  party  of  the  first  part  hereto  in  Writing 
being  first  obtained  and  the  same  approved  by  the  Secre- 
tary of  the  Interior.     ♦     *     * 

"If  the  party  of  the  second  part  shall  in  violation  of 
this  indenture  and  without  the  consent  of  the  party  of 
the  first  part  and  the  Secretary  of  the  Interior,  assign 
this  lease  or  underlet  or  otherwise  dispose  of  the  whole  or 
any  part  of  said  leased  premises  or  use  the  same  for  any 
purpose  save  that  hereinbefore  authorized    and    agreed 
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upon,  *  *  ♦  then  or  in  either  event  of  such  con- 
tingencies, this  lease  shall  thereupon  expire  at  the  optien 
and  election  of  the  party  of  the  first  part  or  his  executors, 
administrators  and  assigns,  with  approval  of  the  Secre- 
tary of  the  Interior  without  notice  or  demand  from  the 
said  party  of  the  first  part." 

In  November,  1907,  Stewart,  the  lessee,  sublet  this 
property  to  the  defendant,  Webber.  February  22,  1908, 
Curtis,  the  Indian,  sold  this  quarter  section  to  the  plain- 
tiff, E.  E.  Blake.  At  that  time  the  defendant,  Henry  Web- 
ber, was  in  possession  of  this  20  acres,  and  continued  m 
possession  until  July  1,  1910,  or  till  the  expiration  of  the 
lease.  In  March,  1910,  plaintiff,  who  then  ipwned  the 
quarter,  commenced  this  action  to  recover  rents  for  the 
period  occupied  subsequent  to  the  date  he  purchased  the 
farm,  and  he  alleges  : 

''That  the  said  defendant  has  so  used  and  occupied 
said  premises  without  previous  arrangement  or  authority 
and  without  the  consent  of  this  plaintiff,  and  has  neglected 
and  refused  to  compensate  this  plaintiff  for  such  use  and 
occupancy,  and  still  neglects  and  refuses  to  pay  this  plain- 
tiff any  rent  or  compensation  for  such  use  and  occupancy. 
Plaintiff,  further  pleading,  alleges  that  the  reasonable  rent- 
al value  of  said  premises  is  the  sum  of  $25  per  month  and 
that  said  defendant  is  now  indebted  to  this  plaintiff  for  the 
use  and  occupancy  of  said  premises  in  the  sum  of  $600." 

The  defendant  answered  by  general  denial;  pleaded 
the  lease  contract  of  Stewart,  and  that  the  same  was  as- 
signed to  defendant  by  Stewart,  and  that  Curtis,  the 
Indian,  and  the  Interior  Department  and  the  officers  of  the 
Indian  Department,  had  recognized  the  rights  of  Stewart, 
and  the  defendant,  to  occupy  the  land ;  and  further  pleaded 
that  Stewart  and  the  defendant  paid  to  the  Indian,  as 
lessor,  all  the  moneys  due  on  said  lease.    A  trial  was  had. 
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which  resulted  in  judgment  for  the  plaintiff  in  tlje  sum 
of  $240;  and  from  that  judgment  the  defendant  appeals. 

There  are  many  errors  assigned;  but,  under  the  view 
we  take  of  the  case,  it  will  only  be  necessary  to  discuss 
one  feature  of  the  case. 

The  plaintiff  brought  the  action  on  the  theory  that 
the  defendant  occupied  the  premises  without  previous 
arrangement  or  speciial  contract,  and  was  theref o/re  liable 
for  the  reasonable  rental  value  of  the  same,  and  relies 
upon  section  3802,  Revised  Laws  1910,  and  Reeves  &  Co. 
V.  Sheets,  16  Okl.a.  342,  82  Pac.  487,  and  cases  therein 
cited.  But  neither  the  statute  nor  these  cases  are  in  point 
under  the  contract  in  the  case  at  bar.  Reeves  &  Co.  v. 
Sheets,  sujyt'a,  construes  a  contract  only  in  part  similar  to 
the  contract  in  the  case  at  bar.  That  portion  of  the  con- 
tract in  that  case  set  out  in  the  opinion,  and  construed,  is 
the  following: 

"That  he  (Spurlock)  will  not  at  any  time  during  the 
period  for  which  said  land  and  premises  are  herein  leased, 
assign,  lease,  convey  or  transfer  any  of  his  or  their  estate, 
or  term,  or  any  part  thereof  in  the  same,  or  the  appur- 
tenances thereto,  or  sublet  the  same  to  any  person  or  per- 
sons whomsoever,  without  the  consent  thereto  of  the  party 
of  the  first  part  (the  Indian)  in  writing  being  first  ob- 
tained and  the  same  approved  by  the  Secretary  of  the 
Interior." 

And  the  court  held  that  under  that  contract  a  sub- 
leasing of  the  real  estate  "without  the  consent  of  the 
Secretary  of  the  Interior  is  void,  and  conveys  no 
right  by  such  subleasing,  and  that  the  sublease 
cannot  be  enforced."  If  the  contract  in  the  case  at  bar 
contained  only  the  provisions  above  construed,  that  opinion 
would  be  in  point.    But  in  the  case  at  bar  the  contract  by 
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specific  terms  only  renders  a  subleasing,  without  the  writ- 
ten consent  of  the  lessor  and  the  approval  of  the  Secretary 
of  the  Interior,  voidable  at  the  option  and  election  of  the 
lessor,  under  the  approval  of  the  Secretary  of  the  Interior. 
We  assume  that  the  contract  in  Reeves  &  Co.  v.  Sheets 
did  not  contain  the  provision  that: 

"If  the  party  of  the  second  part  shall  in  violation  of 
this  indenture  and  without  the  consent  of  the  party  of 
the  first  part  and  the  Secretary  of  the  Interior,  assign  this 
lease  or  underlet  or  otherwise  dispose  of  the  whole  or  any 
part  of  said  leased  premises  or  use  the  same  for  any  pur- 
pose save  that  hereinbefore  authorized  and  agreed  upon, 
*  *  *  then  of  in  either  event  of  such  contingencies, 
this  lease  shall  thereupon  expire  at  the  option  and  election 
of  the  party  of  the  first  part  or  his  executors,  administra- 
tors and  assigns,  with  approval  of  the  Secretary  of  the 
Interior." 

For  it  is  a  well-settled  rule  of  law  that  in  construing 
a  contract  the  intention  is  to  be  gathered,  not  from  de- 
tached parts  of  the  instrument,  but  from  the  whole  of  it; 
and  all  parts  of  the  contract  and  every  word  and  phrase 
of  it  shall,  if  possible,  be  given  effect;  and  under  this 
rule  it  is  clear  that  the  subleasing  without  the  consent  of 
the  lessor,  and  the  approval  of  the  Secretary  of  the  In- 
terior, rendered  the  contract  in  this  case  voidable  only 
"at  the  option  and  election"  of  the  lessor;  and  even  then 
his  election  to  terminate  the  contract  must  be  approved 
by  the  Secretary  of  the  Interior.  But  in  the  case  at  bar 
the  sublease  was  made  November,  1907;  and  it  appears 
the  Indian  did  not,  by  reason  of  the  sublease,  elect  to 
terminate  the  lease  contract,  and  had  not  done  so  in  Feb- 
ruary, 1908,  when  the  plaintiff  purchased  from  him.  And 
the  plaintiff  certainly  took  the  quarter  sectioif  of  land 
subject  to  all  valid  incumbrances  and  outstanding  leases. 
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Consequently,  it  follows  that  the  plaintiff,  when  he  pur- 
chased from  the  Indian,  stepped  into  his  place,  and  as- 
sumed all  the  burdens,  and  was  entitled  to  all  the  benefits 
and  profits  incident  to  the  ownership  of  this  land  in  the 
condition  in  which  it  was  at  the  time  of  his  purchase, 
which  included  the  right  to  collect  the  rents  under  this 
contract  on  this  20  acres  which  accrued  after  the  date  of 
his  purchase.  He  is  entitled  to  recover  this,  and  no  more. 
And  the  fact  that  the  defendant  may  have  paid  the  Indian 
subsequent  to  the  plaintiff's  purchase  can  avail  him  noth- 
ing, since  his  mistake  in  paying  the  money  to  a  party  not 
entitled  to  it,  through  no  fault  of  the  plaintiff,  cannot  de- 
prive the  plaintiff  of  his  rights.  Undeir  the  contract 
under  consideration,  the  principal  effect  that  the  consent 
of  the  lessor  and  the  approval  of  the  Secretary  of  the-  In- 
terior to  sublease  would  have  upon  the  rights  of  the 
parties  would  be  to  discharge  the  original  lessee  from 
liability  for  the  payment  of  the  rent.  But  without  this 
consent  and  approval  he  is  not  discharged  from  liability, 
but  stands  in  the  relation  of  surety  to  the  party  to  whom 
he  subleases.  And  the  lessor  or  his  assignee  can  proceed 
against  either  or  both  for  the  collection  of  the  rents. 

But  the  plaintiff  did  not  recover  upon  the  basis  of 
this  lease  contract,  and  the  amount  recovered  by  him  is 
in  excess  of  that  which  under  the  contract  was  due  to 
him.  And  we  recommend  that  the  judgment  be  vacated 
and  the  cause  remanded,  with  directions  to  the  trial  court 
to  enter  judgment  for  the  plaintiff  for  the  amount  due 
under  the  lease  contract  from  the  date  of  his  purchase, 
until  the  expiration  of  the  lease  contract,  and  as  modified 
that  the  judgment  be  affirmed,  and  that  the  costs  of  this 
appeal  be  equally  divided. 

By  the  Court :     It  is  so  ordered. 
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OKLAHOMA  NAT.  BANK  et  al.  v.  COBB  et  al. 

Xo.  5781.     Opinion  Filed  November  16,  19lJ. 

Rehearing  Denied  I)ec*emi)er  7.  1915. 

(ir,8  Pae.  134.) 

1.  FRArDlLENT  CONVEY.ANCES— Evidence  of  Consideratiou— 
Adiiussibilit.v.  In  an  action  to  subject  lar^d  to  the  jwiyment  of 
a  judjnnent  obtained  by  the  plaintiff  on  the  ground  that  tht^ 
debtor  had  conveyed  it  without  consideration  and  in  fraud  of 
'Creditors,  evidence  is  admissible  on  the  issue  of  fraoid  and  war' 
of  c(»nsideration  to  show  what  the  true  consideration  was. 

TRUSTS— Express  Tru^t— Establishinent  by  Parol.  The  prov. 
ions  of  the  statute  of  frauds,  or  of  uses  and  trusts,  against  al- 
lowing an  express  trust  to  l)e  established  by  parol,  do  not  apply 
where  the  trust  has  been  executed,  and  the  iM)ject  of  the  evidence  i.s 
to  show  the  true  consideration  of  the  deed  by  which  it  was  carried 
out. 

3.  FRAUDULENT  CONVEYANCES  — Fraud  of  Creditors  —  Insol- 
ve»cy-^Proof.  In  an  action  to  set  aside  a  deed  charged  to  l>e 
fraudulent  as  to  creilitors.  it  must  be  both  alleged  and  proved, 
before  the  deed  will  be  set  aside,  that  at  the  time  the  conveyance 
was  made  the  de])tor  was  insolvent,  and  the  fact  that  the  in* 
solvency  exists  at  the  time  suit  is  brought  does  not  raise  the 
presumption  that  the  debtor  was  insolvent  some  months  prior 
to  that  time. 

4.  SAME—Fraudulent  Intent  of  Grantee.  In  order  to  set  aside  a 
deed  as  fraudulent  as  to  creditors,  which  has  been  made  to  pay 
an  honest  debt,  the  grantee  must  know  of  and  participate  in  the 
fraudulent  intent. 

(S.vllabus  by  Devereux,  C.) 

Error  from  District  Court,  Muskogee  County; 
R,  P.  de  Graffenried,  Judge. 

Action  by  the  Oklahoma  National  Bank,  a  corpora- 
tion, and  another,  against  H.  C.  Cobb  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  error.     Affirmed. 

This  was  an  action  instituted  by  the  plaintiffs  in  error 
to  subject  certain  land  in  the  city  of  Muskogee  to  the  pay- 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  655 


statement  of  the  Case. 


ment  of  judgments  they  had  obtained  against  H.  C.  Cobb, 
the  one  on  November  1,  1912,  and  the  other  on 
November  13,  1912.  The  notes  of  H.  C.  Cobb, 
on  which  the  judgments  were  obtained,  were  dated,  the 
one  on  January  14,  1912,  and  the  other  on  June  14,  1912, 
and  were  both  for  money  loaned  on  the  days  the  notes 
bear  date.  The  defendants  in  error  Lillie  M.  Dodson  and 
M.  B.  McCaffrey  are  the  sisters  of  H.  C.  Cobb,  and  are 
some  of  the  heirs  of  J.  0.  Cobb,  who  was  their  father. 
After  setting  out  the  giving  of  the  notes,  that  judgment 
had  been  obtained  on  them,  and  that  in  December,  1912, 
executions  were  issued  on  these  judgments,  which  were 
returned  unsatisfied,  the  petition  alleges  that  on  August 
1,  1912,  H.  C.  Cobb  conveyed  to  M.  B.  McCaffrey,  a  sister 
of  the  grantor,  all  of  lot  5  and  4  feet  of  lot  6,  block  1,  in 
the  city  of  Muskogee,  deed  to  which,  was  recorded  on  August 
27,  1912,  and  that  this  conveyance  was  made  without  con- 
sideration, and  with  the  intent  to  hinder,  delay,  and  de- 
fraud  the  plaintiffs,  and  each  of  them,  in  the  collection 
of  their  several  claims,  and  that  this  land  was  received 
by  the  defendants  McCaffrey  and  Dodson  with  full 
knowledge  of  such  intent,  and  with  the  intent  to  assist  H. 
C.  Cobb  in  the  unlawful  purpose.  Other  land  was  set  out 
in  the  petition  as  having  been  conveyed  to  Mrs.  Dodson 
with  like  intent,  but  the  land  above  set  out  is  all  that  is 
embraced  in  this  appeal.  The  court  below  made  the  fol- 
lowing finding  of  fact : 

"That  the  improvements  on  and  possessory  right  to 
the  property  described  in  said  petition  as  all  of  lot  5  and 
the  south  4  feet  of  lot  6  in  block  No.  1  in  the  city  of  Mus- 
kogee, was  owned  and  occupied  by  John  0.  Cobb,  deceased, 
several  years  prior  to  his  death,  which  occurred  in  Decem- 
ber, 1902,  and  that  John  0.  Cobb  was  the  father  of  H.  C. 
Cobb,  whose  name  is  Henry  C.  Cobb,  Lillie  M.  Dodson, 
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and  M.  B.  McCaffrey ;  that  at  the  oral  instance  and  on  the 
request  of  John  0.  Cobb,  during  his  lifetime,  said  property 
was  by  the  Muskogee  Townsite  Commission  scheduled  to 
Henry  C.  Cobb,  and  patent  was  issued  to  the  said  Henry 
C.  Cobb,  conveying  said  property  in  fee  simple  to  the  said 
Henry  C.  Cobb;  that  John  0.  Cobb  had  said  property 
scheduled  to  Henry  C.  Cobb  for  the  use  and  benefit  of  the 
said  Henry  C.  Cobb  and  the  four  sisters  of  Henry  C.  Cobb, 
including  Lillie  M.  Dodson  and  M.  B.  McCaffrey,  defend- 
ants herein;  that  John  0.  Cobb  had  said  lots  scheduled 
to  said  heirs,  so  that  they  could  take  same  at  his  death; 
as  same  had  been  acquired  before  his  marriage  to  his 
second  wife,  then  living,  the  said  John  0.  Cobb  felt  that 
this  property  should  go  to  his  children,  and  his  said  wife 
took  her  dower  from  other  property  owned  by  John  O. 
Cobb,  and  that  she  is  now  dead;  that,  after  the  death  of 
John  0.  Cobb,  Henry  C.  Cobb  was  appointed  administra- 
tor of  his  estate,  and  in  the  administration  of  said  estate 
did  not  include  said  property  described  as  lot  5  and  the 
south  4  feet  of  lot  6  in  block  1  in  the  city  of  Muskogee, 
but  recognized  said  property  as  belonging  to  the  estate 
of  John  0.  Cobb,  deceased;  that  no  settlement  was  made 
by  Henry  C.  Cobb  with  the  heirs  of  John  0.  Cobb  as  to 
said  property,  lot  5  and  the  south  4  feet  of  lot  6  prior  to 
August  1,  1912,  at  which  time  he  conveyed  by  warranty 
deed  to  M.  B.  McCaffrey,  one  of  the  defendants  herein, 
all  of  lot  No.  5  and  the  south  4  feet  of  lot  6  in  block  No. 
1,  in  the  city  of  Muskogee,  in  settlement  and  in  satisfac- 
tion of  the  claim  which  the  said  M.  B.  McCaffrey  had  and 
held  against  the  said  Henry  C.  Cobb  for  the  balance  due 
her  from  the  estate  of  John  0.  Cobb,  deceased,  and  that  by 
said  conveyance  one-fifth  was  in  execution  of  the  trust 
reposed  in  him  by  his  father,  that  one-fifth  which  Henry 
C.  Cobb  owned,  was  in  settlement  of  the  claim  of  Mrs. 
McCaffrey  against  him,  and  that  she  took  the  other  three- 
fifths  in  trust  for  her  three  sisters,  recognizing  at  the 
time  that  his  sisters  owned  an  equitable  interest  in  said 
property ;  that  in  administering  said  estate  Henry  C.  Cobb, 
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as  administrator,  charged  himself  and  disposed  of  only 
such  portions  of  the  estate  of  John  0.  Cobb  where  the 
title  of  the  real  property  appeared  in  John  O.  Cobb  and 
such  personal  property  as  belonged  to  the  said  John  0.  Cobb 
at  his  death;  that  the  consideration  from  the  said  M.  B. 
McCaffrey  to  the  said  H.  C.  Cobb  for  said  conveyance  was 
a  valuable  and  sufficient  consideration,  and  said  conveyance 
was  accepted." 

It  was  admitted  that  the  executions  issued  on  the 
•judgments  in  favor  of  the  plaintiffs  had  been  returned 
unsatisfied.  There  was  no  allegation  in  the  petition  that 
Henry  C.  Cobb  was  insolvent.  The  plaintiffs  offered  to 
show  that  at  the  time  the  notes  were  made  the  officers 
of  the  banks  investigated  the  financial  condition  of  Henry 
C.  Cobb,  and  they  ascertained  that  the  record  showed 
that  he  owned  a  great  deal  of  real  property  in  Muskogee 
county,  and  they  particularly  knew  of  such  ownership  of  lot 
1  and  the  south  4  feet  of  lot  6,  block  1,  in  Muskogee,  and 
that  the  credit  was  extended  because  of  the  ownership  by 
the  defendant  of  this  property,  and  that  the  legal  fee  was 
shown  by  the  records  to  be  in  H.  C.  Cobb  without  any 
beneficial  interest  therein  in  any  other  person.  This  offer 
was  objected  to  by  the  defendants  in  error,  and  the  objec- 
tion was  sustained  by  the  court,  and  exceptions  duly  saved. 
There  was  a  judgment  for  the  defendants,  and  the  plain- 
tiffs bring  the  case  to  this  court  by  petition  in  error  and 
case-made. 

Brainerd  &  Davis,  B.  E.  Nttssbaum,  and  Leopold  & 
Cochran,  for  plaintiffs  in  error. 

Thomas  H.  Owen,  Joseph  C.  Stone,  and  Summer  J. 
Lipscomb,  for  defendants  in  error. 

DEVEREUX,  C.  (after  stating  the  facts  as  above). 
The  plaintiffs  in  error  urge  that  the  trial  court  committed 
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error  in  admitting  parol  evidence  that  John  O.  Cobb  had 
the  patent  to  this  land  issued  in  the  name  of  Henry  C. 
Cobb  to  hold  in  trust  for  himself  and  the  other  children 
of  John  O.  Cobb  by  a  previous  marriage,  on  the  ground 
that  parol  evidence  is  not  admissible  to  prove  an  express 
trust.  But  the  trust  in  this  case  was  fully  executed  when 
Henry  C.  Cobb,  the  trustee,  executed  and  delivered  the 
deed  to  his  sisters  (Logan  v.  Brovm,  20  Okla.  334,  95  Pac. 
441,  20  L.  R.  A.  [N.  S.]  298),  and  the  evidence  was  clearly 
competent  to  rebut  the  allegation  of  fraud.  The  cause 
of  action  set  out  in  the  plaintiffs'  petition  on  which  they 
sought  to  subject  this  land  to  the  payment  of  their  judg- 
ments, was  that  Henry  C.  Cobb  conveyed  it  to  Mrs.  Mc- 
Caffrey without  consideration  and  with  intent  to  hinder 
and  delay  the  plaintiffs  in  the  collection  of  their  claims,  and 
that  the  land  was  received  by  Mrs.  McCaffrey  with  full 
knowledge  of  such  intent  and  to  assist  Henry  C.  Cobb  in 
his  unlawful  purpose.  To  meet  this  issue,  it  was  com- 
petent for  the  defendants  to  show  what  the  true  consid- 
eration of  the  deed  was.  In  2  Moore  on  Fraudulent  Con- 
veyances, p.  904,  it  is  said: 

"The  recitals  in  a  deed  are  not  evidence  as  to  third 
parties,  and  when  a  fact  put  at  issue  by  the  pleadings  is 
particularly  within  the  knowledge  of  the  defendant,  such 
as  the  consideration  of  a  conveyance  or  transfer  made  by 
him,  the  burden  of  proof  is  on  him  to  show  the  fact." 

And  see  Bump  on  Fraudulent  Conveyances,  sec.  66; 
Wait  on  Fraudulent  Conveyances,  sees.  219  and  221,  where 
it  is  said  that  there  is  a  manifest  tendency  in  the  courts 
to  admit  parol  evidence  of  the  true  consideration  of  a 
deed  in  almost  any  case.  In  Runyon  v.  Lear,  20  N.  C. 
373,  it  is  held  that  matters  dehors  the  deed  may  be  re- 
sorted to  for  repelling  as  well  as  founding  a  presumption 
of  fraud.    And  see  Potvell  v.  Heptinstall,  79  N.  C.  207. 
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In  the  case  at  bar  the  uncontradicted  evidence  shows 
that  J.  0.  Cobb  had  the  patent  issued  in  the  name  of  Henry 
C.  Cobb  to  hold  in  trust  for  the  other  children  of  J.  0. 
Cobb,  and  at  least  this  imposed  on  him  the  moral  duty 
of  executing  the  trust.  In  1  Moore  on  Fraudulent  Con- 
veyances, p.  295,  it  is  said  that  a  moral  obligation  to  per- 
form a  duty  to  convey  property  is  sufficient  to  sustain  a 
conveyance  of  the  property  by  a  debtor  as  against  the 
debtor's  creditors.  It  is  true  that  the  author  points  out 
that  there  is  a  conflict  in  the  authorities  on  this  question, 
but  in  our  opinion  the  weight  of  reason  is  with  the  doctrine 
as  laid  down  in  the  text. 

In  the  case  at  bar  the  petition  does  not  allege  that 
Henry  C.  Cobb  was  insolvent  when  he  executed  the  deed 
to  Mrs.  McCaffrey.  It  is  true  that  on  November  1st  ex- 
ecution on  one  of  these  judgments  issued  and  was  after- 
wards returned  unsatisfied.  In  order  to  reach  property 
voluntarily  conveyed  in  fraud  of  creditors,  which  is  the  al- 
legation in  this  petition,  it  is  essential  that  there  be  alleged 
and  proved  insolvency  at  the  time  the  conveyance  was  made. 
In  Nevers  v.  Hack,  138  Ind.  260,  37  N.  E.  791,  46  Am. 
St.  Rep.  380,  it  is  held : 

"In  an  action  to  set  aside  a  fraudulent  conveyance, 
it  must  be  both  alleged  and  proved,  before  the  plaintiff 
can  succeed,  that  at  the  time  of  the  conveyance,  and  at 
the  time  the  suit  was  brought,  the  debtor  did  not  have 
enough  property  left,  subject  to  execution,  to  pay  his 
debts.  The  fact  that  insolvency  exists  at  the  time  suit  is 
brought  to  set  aside  a  fraudulent  conveyance  does  not 
"raise  the  presumption  that  insolvency  existed  prior  to 
that  time,  and  does  not  extend  the  insolvency  back  to  the 
time  the  conveyance  was  made." 

In  the  case  at  bar  the  evidence  shows  that  Henry  C. 
Cobb  held  this  land  under  a  parol  trust  from  his  father, 
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for  the  benefit  of  himself  and  the  four  other  children  of 
his  father;  that  on  August  1,  1912,  in  the  execution  of 
this  trust,  he  conveyed  land  to  Mrs.  McCaffrey,  and  there 
is  no  evidence  that  she  knew  of  his  pecuniary  condition, 
and  there  is  no  contradiction  of  her  testimony  that  she  had 
no  intention  of  committing  any  fraud  when  she  took  it;  and 
that  her  brother's  one-fifth  was  deeded  to  her  to  settle  her 
interest  in  her  father's  estate,  of  which  Henry  C.  Cobb  was 
administrator.  This  being  a  case  cognizable  in  equity  under 
the  former  practice,  we  have  carefully  examined  the  evi- 
dence, and  are  satisfied  that  it  sustains  the  finding  of  fact 
by  the  trial  court. 

Plaintiffs  in  error  rely  on  Rev.  Laws  1910,  section 
6673,  which  provides: 

"Where  an  express  trust  is  created  in  relation  to  real 
property,  but  is  not  contained  or  declared  in  the  grant  to 
the  trustee,  or  in  any  instrutnent  signed  by  him,  and  re- 
corded in  the  same  office  with  the  grant  to  the  trustee, 
such  grant  must  be  deemed  absolute  in  favor  of  the  sub- 
sequent creditors  of  trustee,  not  having  notice  of  the  trust, 
and  in  favor  of  the  purchasers  from  such  trustee  without 
notice,  and  for  a  valuable  consideration." 

There  can  be  no  question  but  that,  under  the  provisions 
of  this  statute,  Henry  C.  Cobb  held  this  land,  as  far  as 
creditors  are  concerned,  just  as  if  there  was  no  trust;  and 
if  there  had  been  an  allegation  of  insolvency  in  the  peti- 
tion, and  proof  that  he  was  insolvent  when  the  deed  was 
made  to  Mrs.  McCaffrey,  the  land  would  have  been  subject 
to  his  debts.  But  this  statute  does  not  make  the  trust 
property  more  liable  for  his  debts  than  property  he  owns 
unincumbered  with  any  trust.  The  burden  of  proving 
Henry  C.  Cobb's  insolvency  was  on  the  plaintiffs  in  error, 
and  if  he  was  solvent  when  he  made  the  deed  to  Mrs.  Mc- 
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Caflfrey,  he  had  the  undoubted  right  to  fulfill  the  condi- 
tions of  his  trust,  and  creditors  could  not  complain,  be- 
cause, if  he  was  solvent,  they  are  not  injured. 

Again,  the  evidence  shows  that,  whatever  might  have 
been  the  intent  of  Henry  C.  Cobb,  Mrs.  McCaffrey  did  not 
participate  in  it,  and  whatever  his  intent  was,  it  does 
not  avoid  the  deed,  if  made  to  pay  a  bona  fide  debt,  unless 
the  creditor  also  has  such  fraudulent  intent.  Reiger  v. 
Davis,  67  N.  C.  185 ;  Stone  v.  Marshall,  52  N.  C.  300.  And 
in  Lee  v.  FUmnagan,  29  N.  C.  471,  it  is  held  that,  where 
the  loss  of  the  creditor  is  the  consequence  of  paying  a 
just  debt,  the  transaction  is  not  fraudulent,  in  the  absence 
of  intent  to  defraud  the  creditor. 

What  we  have  said  disposes  of  the  action  of  the  court 
in  rejecting  the  evidence,  offered  by  the  plaintiffs  in  error, 
that  before  making  the  loan  to  Henry  C.  Cobb  they  in- 
vestigated the  records,  and  found  a  large  amount  of  real 
estate  in  the  name  of  Henry  C.  Cobb,  with  nothing  to  show 
that  he  held  this  land  as  trustee.  If  an  allegation  had 
been  made  in  the  petition,  and  evidence  offered,  that  at 
the  time  the  deed  of  August  1st  was  executed  Henry  C. 
Cobb  was  insolvent,  a  very  different  question  would  have 
been  presented;  but,  in  the  absence  of  such  allegation  and 
evidence,  there  was  no  error  in  rejecting  this  evidence. 

We  therefore  recommend  that  the  judgment  be  af- 
firmed. 

By  the  Court:     It  is  so  ordered. 
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ALEXANDER  DRUG  CO.  v.  O'DELL. 

No.  51JH.    Opinion  Filed  October  5,  1915. 
ReliearluK  r>enie(l  December  7,  1915. 
(153  Pa^.  114.) 

1.  fi.ALES— Action  for  Price— Assumption  of  Debt-Pleading— Suf- 
ficiency of  Evidence.  Petition  examined,  and  held  to  state  a 
cause  of  action,  and  that  plaintiff's  evidence  reasonably  su.stains 
the  allejrations  of  the  petition. 

2.  TRLAL— Demurrer  to  Evidence.  Wheie  the  petition  states  a 
cause  of  action  and  the  plaintiff's  evidence  reasonably  sustains 
the  allejrations  of  the  petition,  it  is  error  for  the  court  to  sustain 
a  demurrer  to  the  evidence  and  give  Judgment  in  favor  of  de- 
fendant. 

( Syllabus  by  Watts,  0. ) 

EiTor  from  County  Court,  Oklahoma  County; 
John  W.  Hayson,  Judge. 

Action  by  the  Alexander  Drug  Company,  a  corpora- 
tion, against  Daisy  B.  O'Dell.  Judgment  for  defendant, 
and  plaintiff  brings  error'.  Reversed,  and  new  trial 
granted. 

Hainer,  Bums  &  Tonfiey,  for  plaintiff  in  error. 

George  J.  E acock,  and  Gray  &  McVay,  for  defendant 
in  error. 

Opinion  by  WATTS,  C.  The  plaintiff  in  error  sued 
defendant  in  error  in  the  county  court,  Oklahoma  county, 
and  upon  affidavit  and  bond  being  filed  attachment  was 
issued  and  levied  upon  a  stock  of  drugs  in  her  possession. 
Motion  to  dissolve  the  attachment  vM6  filed,  denying  tiie 
grounds  thereof,  and  among  others,  alleging  the  indebted- 
ness had  been  paid;  that  she  was  the  sole  owner  of  the 
property  attached,  and  did  not  owe  the  debt  or  any  part 
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thereof.  The  court  dissolved  the  attachment,  and  the  case 
was  tried  to  a  jury,  and  after  the  introduction  of  plaintiff 
in  error's  evidence  the  court  sustained  demuirer  thereto 
and  gave  judgment  against  plaintiff  in  error  for  costs  from 
which  it  appealed,  arid  assigns  and  relies  upon  as  error, 
the  following:  (1)  In  sustaining  the  demurrer  to  the 
evidence  .  (2)  In  overruling  motion  for  new  trial. 

The  petition  is  verified  and  substantially  charges: 
That  between  June  2,  1911,  and  January  6,  1912,  it  sold 
and  delivered  to  M.  R.  O'Dell  certain  merchandise  in 
the  sum  of  $566.34,  which  said  O'Dell  agreed  to  pay,  and 
paid  thereon  $302.41.  To  the  petition  is  attached  and 
made  part  thereof  a  verified  itemized  statement  of  the 
account.  That  M.  R.  O'Dell  sold  and  transferred  to  Daisy 
O'Dell  a  stock  of  merchandise  in  which  was  included  the 
merchandise  sold  by  plaintiff  in  error,  in  part  considera- 
tion of  which  she  assumed  the  obligation  of  and  agreed  to 
pay  the  debt  to  the  plaintiff  in  error;  praying  judgment 
for  $268.93,  interest  and  costs ;  to  which  petition  defendant 
in  error  filed  an  unverified  general  denial. 

H.  M.  Ford  was  the  only  witness  called  for  plaintiff 
in  error  and  he  testified :  He  was  its  credit  man ;  that  he 
knew  M.  R.  O'Dell,  who  was  engaged  in  the  drug  business 
and  a  customer  of  his  company,  for  a  year  or  more,  until 
about  the  first  of  1912 ;  that  he  did  not  know  what  became 
of  him,  but  when  he  left  he  owed  plaintiff  company  $263.93 ; 
that  Mrs.  O'Dell  succeeded  him  in  business  and  O'Dell,  he 
thought,  left  in  February  i  that  after  O'Dell  left  he  had  a 
conversation  with  Mrs.  O'Dell  about  the  account,  in  which 
she  stated  that  O'Dell  had  left  the  city  and  she  did  not 
know  whether  he  would  return,  but  that  he  had  turned  the 
store  over  to  her,  which  she  was  trying  to  sell,  and  as 
soon  as  she  sold  out,  she  would  pay  the  account;  that  the 
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stock  of  goods  was  left  with  her  by  O'Dell  with  the  under- 
standing she  would  pay  the  account;  that  the  suit  was 
instituted  two  or  three  weeks  after  the  conversation. 

The  questions  for  decision  are:  Does  the  petition 
state  a  cause  of  action?  and  does  the  evidence  reasonably 
support  the  allegations  thereof? 

We  have  read  and  studied  the  petition  carefully,  and 
while,  perhai)s,  subject  to  motion  to  make  more  definite  and 
certain,  yet,  it  has  the  elements  to  withstand  a  demurrer 
to  the  evidence.  It  was  drawn  on  the  theory  that  O'Dell 
sold  out  to  his  wife,  and  as  part  of  the  consideration  she 
agreed  to  pay  this  claim.  The  statute  of  frauds  is  not 
involved,  because  the  petition  charges  a  consideration 
passed  to  her  to  do  the  very  thing  she  agreed  to  do.  Staver 
Cmriage  Co.  v,  Jones,  32  Okla.  713,  123  Pac.  148,  seems  to 
settle  the  question,  which  case  counsel  agree  correctly  states 
the  law,  but  say  it  has  no  application,  because  there  is  no 
evidence  of  the  sale  to  defendant  or  her  promise  to  pay;  that 
at  most,  the  evidence  only  directs  payment  after  the  stock 
of  goods  has  been  sold.  Let  us  see:  The  evidence  is 
that  Mrs.  O'Dell  succeeded  her  husband  in  business;  Mrs. 
O'Dell  stated  he  had  left  the  city  and  she  did  not  know 
whether  he  would  return;  that  the  store  was  turned  over 
to  her  and  she  was  trying  to  sell  it,  and  that  the  stock  of 
goods  was  left  with  her  with  the  understanding  she  would 
pay  the  account.  There  is  no  question  in  our  minds  but 
what  the  evidence,  under  the  law  governing  a  demurrer 
thereto,  reasonably  sustains  the  allegations. 

"A  demurrer  to  the  evidence  admits  every  fact  which 
the  testimony,  together  with  such  inferences  as  may  rea- 
sonably arise  from  the  surrounding  circumstances,  rea- 
sonably tends  to  prove."  {Midland  V.  R.  Co.  v.  Larson. 
41  Okla.  360,  138  Pac.  173.) 
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Now,  on  a  demurrer  to  the  evidence,  conflicting  evi- 
dence cannot  be  weighed.  Moss  v.  Hunt,  40  Okla.  20,  135 
Pac.  282. 

"Where  there  is  any  evidence  introduced  at  the  trial 
of  a  cause  reasonably  tending  to  establish  the  allegations 
of  plaintiff's  petition,  it  is  error  for  the  court  to  sustain  a 
demurrer  to  such  evidence,  and  render  judgment  in  favor 
of  the  defendant."  {McCaU  Bros,  v.  Farley  &  Skinner,  39 
Okla.  389,  135  Pac.  339;  Wm.  Cameron  &  Co.  v.  Hender- 
son, 40  Okla.  648,  140  Pac.  404.) 

It  seems  to  us  the  drug  company  caught  Mrs.  O'Dell 
with  the  goods,  so  to  speak,  and  the  court  should  have  com- 
pelled her  to  pay  therefor.  At  any  rate,  it  was  error  to 
sustain  a  demurrer  to  the  evidence,  and  for  the  reason  men- 
tioned, we  recommend  that  the  judgment  of  the  trial  court 
be  reversed,  and  new  trial  granted. 

By  the  Court:    It  is  so  ordered. 


STUART  V.  HICKS. 

N<»s.  ."H55S.  tiSM).    OpiiiioD  Fileil  Octthl  er  12,  11)15. 

Rehoariiijc  DpuUmI  December  7.  1915. 

(153  Pac.  143.) 

DISMISSAL  AND  NONSUIT— Voluntary  Dismissal  Without 
Prejudioe^Whiit  Constitutes.  On  Auguj^t  12,  1912,  plaintiff  filed 
an  action  against  defendant  to  cancel  a  deed  alleged  to  have  been 
obtainetl  from  her  by  defendant  througii  fraud.  On  the  16th  day 
«>f  Octol)er.  1912.  she  executed  a  sectwul  deed  to  defendant  for  the 
«ame  land,  and  signe<l  a  stipulation  to  dismiss  her  acti<Mi  with 
prejudice.  On  Octol»er  31,  1912,  she  Instituteil  a  second  action 
against  the  defendant  to  cancel  both  of  said  deeds,  upon  the 
alleged  ground  of  fraud  in  obtaining  the  same.  On  November  21, 
1912,  she  flle<l  a  wVitten  dismissal  of  her  first  actirm  without  p:eju- 
<lice.  and  the  court  made  an  order  to  that  effet*t.    On  December  9, 
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11)12.  the  (lofoiidum  iiifd  tli?  stipiilarion  of  dismissal  wirli  preju- 
dice, ohtaliied  from  plaintiff  on  C)ctober  16,  1912,  and  the  court 
made  an  order  relative  to  said  (*aus€f  as  follows:  **12/9'12. 
Parties  tile  stipulation  of  dismijisal.  ('ause  dismissed** — and  on 
the  same  date  the  clerk  made  the  following  entry:  **Cause  dls- 
mis.sed  as  i)er  stipulathm  of  this  date."  Hc^ld,  cause  was  effectively 
dLsmissed  without  prejudice  on  Noveml)er  21,  1912. 

2.  SAME— Voluntary'  Dismissal— When  EflTeeiive.  Section  5126.  Rev. 
Jjaws  1910,  provides  for  the  dismls.sal  of  an  action  by  plaintiff 
upon  the  payment  of  c•o^«ts,  and  a  dismissal  complying:  with  the 
.statute  l)ecomes  effective  imme<liately  upon  the  filing  i>f  the  dis- 
missal, and  ret|uli:es  no  order  of  the  court. 

(Syllabus  by  Mathews,  (\) 

Error  from  District  Court,  Mcintosh  County; 
Preslie  B.  Cole,  Judge. 

Action  by  Pearl  Hicks  against  I.  0.  Stuart.     Judgment 
for  plaintiff,  and  defendant  brings  error.    Affirmed. 

ChdS,  F,  Runyan,  for  plaintiff  in  error. 

/.  B,  Lucas  and  Britton  H.  Tabor,  for  defendant  in 
error. 

Opinion  by  MATHEWS,  C.  The  parties  will  be  re- 
ferred to  here  as  they  were  designated  in  the  trial  court. 
The  plaintiff.  Pearl  Hicks,  is  a  negress  and  freedman  citi- 
zen of  the  Creek  Nation,  and  as  such  was  allotted  160  acres 
of  land  in  Mcintosh  county.  On  the  first  day  of  August, 
1912,  she  made  a  deed  to  all  of  said  land  to  the  defendant. 
Soon  thereafter  she  instituted  suit  against  defendant  for 
the  cancellation  of  said  deed,  alleging  that  said  deed  was 
obtained  through  fraud  and  deception.  After  the  institu- 
tion of  said  suit  plaintiff  and  defendant  agreed  to  a  set- 
tlement of  their  differences,  and  for  an  agreed  considera- 
tion plaintiff  made  defendant  another  deed  to  her  allot- 
ment of  160  acres,  and  signed  a  stipulation  to  dismiss  her 
action  with  prejudice.  In  a  short  while  thereafter  plain- 
tiff instituted  a  second  action  against  defendant,  therein 
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seeking:  to  cancel  both  the  first  and  second  deeds,  allegring 
that  the  same  were  procured  through  fraud  and  deception. 
On  the  22d  day  of  November,  1912,  the  defendant  filed  his 
answer  to  the  last-named  action  of  plaintiff,  and  answered 
by  general  denial,  and  further  pleaded  that  at  the  time 
plaintiff  filed  her  said  action  she  had  then  pending  a  prior 
action  against  the  defendant,  which  cause  of  action  was 
the  same  as  that  alleged  in  her  last^filed  petition,  and  that 
the  parties,  subject-matter,  and  causes  of  action  were  the 
same  in  each  suit,  and  prayed  for  the  dismissal  of  the  last- 
filed  suit.  On  the  26th  day  of  November,  1912,  plaintiff 
replied  that  she  had  dismissed  her  former  action  mentioned 
in  defendant's  answer  without  prejudice.  On  the  19th 
day  of  March,  1913,  defendant  filed  his  amended  answer 
and  plea  in  bar  to  plaintiff's  petition,  wherein  he  alleged 
that  plaintiff  had  filed  a  prior  action  against  defendant, 
seeking  to  have  a  deed  given  by  plaintiff  to  defendant  can* 
celed,  and  further  alleged  that  said  cause  of  action  was  the 
same  as  the  later  one  and  that  the  parties,  subject- 
matter,  and  causes  of  action  were  the  same  in  each  suit, 
and  that  on  December  9,  1912,  by  order  of  court,  the  first 
cause  of  action  was  dismissed  with  prejudice,  and  said 
order  of  dismissal  was  a  complete  adjudication  of  all  the 
matters  set  up  in  the  last-filed  action  and  a  bar  to  the 
cause  of  action  set  forth  in  plaintiff's  petition.  The  cause 
came  on  to  be  heard  upon  defendant's  motion  to  dismiss 
plaintiff's  suit,  and  the  court,  after  hearing  the  evidence 
presented  by  the  parties  relative  thereto,  sustained  the 
motion,  and  entered  an  order  dismissing  the  same,  upon 
the  grounds  that  the  two  actions  as  to  the  parties  thereto 
and  subject-matter  were  the  same,  and  that  the  former 
one  had  been  dismissed  with  prejudice,  and  hence  was  a  bar 
to  another  suit  upon  the  same  cause  of  action  and  a  com- 
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plete  and  final  adjudication  thereof.  The  plaintiff  then 
filed  her  motion  for  a  new  trial,  setting  out  therein  that 
the  court  had  erred  in  sustaining  defendant's  said  plea 
in  bar.  On  the  4th  day  of  August,  1913,  the  court  sus- 
tained plaintiff's  motion  and  granted  a  new  trial,  from 
which  action  of  the  court  the  defendant  appealed  to  this 
court.  The  cause  came  on  for  trial  upon  its  merits  on 
April  7,  1914,  the  case  was  tried  to  the  court,  who  ren- 
dered judgment  canceling  the  deeds  given  by  plaintiff  to 
defendant  upon  the  terms  that  plaintiff  reconvey  to  de- 
fendant forty  acres  of  land  which  defendant  had  deeded 
to  plaintiff,  and  also  refund  to  defendant  the  sum  of  $1,215 
with  interest.  Defendant  filed  a  motion  for  a  new  trial, 
which  was  denied,  and  he  has  appealed  to  this  court.  Th^ 
parties  hereto  have  filed  a  stipulation  that  the  two  appeals 
be  consolidated  and  treated  as  one  case. 

The  defendant  states  his  contention  as  follows : 

"The  main  question  in  the  case,  and  practically  the 
only  one  which  plaintiff  in  error  cares  to  urge  on  this  ap- 
peal, is  the  error  committed  by  the  trial  court  in  sustain- 
ing the  motion  of  plaintiff  for  new  trial  of  the  matter  in 
which  the  court  decreed  that  the  judgment  of  December 
12,  1912,  dismissing  cause  No.  859  was  res  adjtulictUa  of 
the  issues  involved  in  the  present  action." 

In  seeking  to  have  this  court  review  the  action  of  the 
trial  court  in  granting  the  plaintiff  bebw  a  new  trial,  the 
defendant  states  that  the  only  proposition  presented  here 
is  a  "pure,  simple,  and  unmixed  question  of  law,"  and  we 
are  of  the  opinion  that  he  is  correct.  It  appears  that  this 
case  hinges  upon  the  question  whether  or  not  the  first 
cause  of  action  was  dismissed  with  or  without  prejudice. 
It  is  plainly  apparent  that  the  parties  and  causes  of  action 
in  the  two  suits  were  in  effect  the  same.     It  is  true,  the 
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last-filed  cause  of  action  also  prayed  that  a  second  deed 
given  by  plaintiff  to  defendant  be  canceled  for  alleged 
fraud  and  deceit,  but  in  order  for  plaintiff  to  maintain 
the  last  cause  of  action,  it  was  imperative  that  the  first 
cause  of  action  had  not  gone  to  final  judgment,  because  if 
the  first  cause  of  action,  which  sought  to  have  the  prior 
deed  from  plaintiff  to  defendant  canceled,  had  been  ef- 
fectively dismissed  with  prejudice,  then  plaintiff  would* 
have  no  longer  such  interest  in  the  land  in  controversy  as 
would  support  the  second  action.  The  trial  court  did  not 
state  his  reasons  for  granting  a  new  trial,  his  order  being 
that: 

"The  court  having  heard  the  argument  of  counsel  and 
being  fully  advised  in  the  premises  doth  sustain  said  mo- 
tion and  grant  a  new  trial  herein." 

On  November  21,  1912,  there  was  filed  the  following: 

"In  the  District  Court  in  and  for  Mcintosh  County, 
Oklahoma. 

"Pearl  Hicks,  Plaintiff,  v.  I.  0.  Stuart,  Defendant.  No.  859. 

"Dismissal. 

"Comes  now  Pearl  Hicks,  the  plaintiff  in  the  above 
numbered  and  styled  cause  of  action  now  pending  in  this 
court,  and  dismisses  said  cause  of  action  without  preju- 
dice. 

"Dated  this  30th  day  of  October,  1912. 

"[Signed]     Pearl  Hicks." 

On  December  9,  1912,  there  was  filed  the  following: 

"In  the  District  Court  in  and  for  Mcintosh  County, 
Oklahoma. 

"Pearl  Hicks,  nee  Pearl  Chambers,   and  Garfield   Hicks, 
Plaintiff,  v.  I.  0.  Stuart,  Defendant.    No.  859. 

"Dismissal. 
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"Comes  now  the  plaintiffs  in  the  above-entitled  cause 
and  dismiss  the  petition,  filed  herein  and  the  cause  of  action 
set  forth  therein  at  plaintiff's  cost  and  with  prejudice. 

"Dated  this  16th  day  of  October,  1912. 

"[Signed]     Pearl  Hicks,  Tiee  Chambers." 

The  trial  docket  in  reference  to  the  disposition  of  the 
first  case  shows  the  following  orders  made  by  the  court: 

"Judge's  Orders. 

"November  21,  1912.  Plaintiff  files  dismissal  with- 
out prejudice. 

"December  9,  1912.  Parties  files  stipulation  dismis- 
sal.    Cause  dismissed." 

The  minutes  of  the  court  clerk  made  on  December  9, 
1912,  in  reference  to  the  dismissal  of  the  first  cause  of 
action  are  as  follows: 

"Pearl  Hicks  et  ai.  v.  I.  O.  Stuart.  Number  859. 
Cause  dismissed  as  per  stipulation  of  this  date." 

Section  5126,  Rev.  Laws  1910,  provides  that  the  plain- 
tiff may,  on  the  payment  of  costs  and  without  an  order 
of  court,  dismiss  his  civil  action  at  any  time  before  an 
answer  praying  affirmative  relief  against  him  is  filed  in 
the  action.  On  November  22,  1912,  and  after  the  plaintiff 
had  filed  a  dismissal  of  her  first  suit,  the  defendant  filed 
his  answer  thereto,  praying  for  affirmative  relief,  in  that 
he  asked  that  the  title  to  the  land  in  controversy  be  quieted 
in  him,  and  that  it  be  decreed  that  the  plaintiff  had  no 
valid  claim  or  title  therein.  Under  section  5126,  supra, 
the  plaintiff  had  the  right  to  dismiss  her  action  at  any 
time,  even  without  an  order  of  the  court,  and  her  dismissal 
became  effective  immediately  upon  the  filing  of  the  dis- 
missal instrument  and  the  payment  of  the  costs.  The 
record  is  silent  as  to  whether  or  not  she  paid  the  costs 
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at  the  time  she  filed  her  dismissal,  but  even  should  it  be 
held  that  it  was  incumbent  upon  her  to  affirmatively  show ' 
that  she  had  paid  the  accrued  costs  at  the  time  she  filed 
her  dismissal,  yet  that  defect,  if  such  it  be,  was  fully  cured 
by  obtaining  from  the  court  on  that  date  an  order  of  dis- 
missal. Interstate  Crude  Oil  Co.  v.  Young,  29  Okla.  465, 
118  Pac.  257;  Long  v.  Bagwell,  38  Okla.  312,  133  Pac.  50. 

We  hold  that  on  December  9,  1912,  at  the  time  the 
defendant  filed  the  stipulation  signed  by  the  plaintiff  to 
dismiss  the  cause  of  action  with  prejudice,  plaintiff's  cause 
of  action  had  effectively  been  dismissed  prior  thereto  on 
the  21st  day  of  November,  1912,  without  prejudice,  and 
therefore  the  court  had  no  authority  to  then  make  a  valid 
order  dismissing  with  prejudice,  without  first  vacating  or 
modifying  in  some  way  the  said  dismissal  and  order  of 
November  21st,  and  for  these  reasons  we  are  of  the  opin- 
ion that  the  court  did  not  commit  error  in  granting  plain- 
tiff a  new  trial,  and  we  recommend  that  the  judgment  be 
affirmed. 

By  the  Court:     It  is  so  ordered. 


VORIS  V.  ROBBINS. 

No.  TitCiO.    Opiiion  VWvl  Scptfinbor  21.  lUl.'. 

Hohoftrin?;  I>enie<l  I)p(*eml»er  7.   lJ>ir>. 

(153  Pac.  120.) 

1.  APPEAL  AND  ERRORr-Neressan  Partie8.  If  tho  status  of  a 
party  l)ee(>iuo  so  fixed  in  tlie  trial  court  that  no  action  of  tlio  ap- 
I)ellate  court,  whether  it  1)C  an  attinnance.  mo<lification,  reversal 
or  dismissal  of  the  ease  on  appeal,  can  then  or  thereafter  alTect  or 
chanjre  the  .status  of  the  party  as  fixe<l  l>y  the  trial  court,  then  he 
is  not  a  ne(»es.sary  jwrty  on  api>eal. 


Digitized  byLjOOQlC 


672     SUPREME  COURT  OF  OKLAHOMA. 

Voris  V.  Robbins. 

2.  Gt  ARDIAN  AND  WARD—Purchase  of  Land— Res  Judicata^ 
Reeords  of  County  Court — ^Action  by  Vendor.  The  county  court 
made  an  order  authorizing  a  guardian  to  purchase  a  tract  of  land 
with  funds  belonging  to  his  ward,  tmd  a  warranty  deed  therefor 
was  taken  in  the  name  of  tlie  ward.  The  vendor  afterwa)rds  sued 
to  have  the  deed  declared  an  equitable  mortgage.  Held,  the  ven- 
dor was  not  eonclusivly  bound  by  the  records  of  the  county  court 
in  the  action  iikstitute<l  by  him  to  have  the  deed  declared  a 
mortgage. 

3.  APPEAL  AND  ERRORr-Flndings— Evidence,  (a)  In  an  equit- 
aible  action  the  findings  of  the  trial  court  should  be  sustained  un- 
less it  aippears  that  his  findings  are  clearly  against  the  weight  of 
the  evidence. 

(-!>)  The  findings  of  the  titial  court  should  be  .«itrongly  per- 
suasive, and  should  not  be  set  aside  unless  this  court  can  say.  in 
equity  and  good  conscience,  that  the  conclusion  reached  by  the 
trial  <*ourt  Is  clearly  against  the. weight  of  the  evidence. 

4.  MORTGAGES— Security  Deed— Intent  of  Parties— Existence  of 
Debt,  (a)  Whether  a  transaction  evidenced  by  an  absolute  con- 
veyance will  be  held  to  be  a  sale  or  only  a  mortgage  must  be 
determined  by  a  consideration  of  the  peculiar  circumstances  of 
each  case.  The  form  of  the  conveyance  is  not  conclusive.  The 
intention  of  the  panties  is  the  only  true  and  Infallible  test.  This 
intention  is  to  be  gathered  from  the  circumstances  attending  the 
transaction  and  the  conduct  of  the  parties  as  well  as  from  the 
face  of  the  wrrtten  contrai't. 

(b)  Before  a  deeil  can  1)e  declared  to  be  an  equitalde  mort- 
gage, there  must  exist  a  debt,  which  must  be  personal  in  its  nature 
and  enfoit-eable  against  the  person  indei)endent  of  the  security. 

(c)  Evidence  examined,  and  held  .sufficient  to  sustain  a  finding 
that  a  deed  was  intendiMl  ]>>'  the  parties  to  be  an  equitable 
mortgage. 

(  Syllabus  l>y  Matliews,  C. » 

Error  from  District  Court,  Nowwta  County; 
T.  L.  Broum,  Judge. 
Action  by  Henry  Robbins  against  Cora  Voris.    Judg- 
ment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

W,  A.  Chase,  and  W.  J.  Campbell,  for  plaintiff  in  error. 

W.  D.  Humphrey,  for  defendant  in  error. 

Opinion  by  MATHEWS,  C.     This  was  an  action  to 
have  a  deed  declared  to  be  a  mortgage.    It  appears  in  the 
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evidence  that  on  December  30,  1908,  the  plaintiff,  Henry 
Robbins,  made  a  warranty  deed  to  the  land  in  controversy, 
which  was  the  Indian  allotment  of  the  plaihtiff,  to  Alice 
Robbins,  his  mother.  No  consideration  passed  for  this 
transfer,  but,  for  some  reason  undisclosed  by  the  evidence, 
it  was  conveyed  to  her  to  be  held  in  trust  for  the  plain- 
tiff;  he  being  at  that  time  a  minor. 

The  defendant,  Cora  Voris,  is  the  married  sister  of 
the  plaintiff,  and  John  A.  Kidd  was  her  guardian;  she 
being  a  minor.  Quite  a  sum  of  money,  belonging  to  the 
defendant,  had  accumulated  in  the  hands  of  said  guardian, 
and  on  the  12th  day  of  October  1909,  the  said  Alice  Rob- 
bins conveyed  the  premises  in  controversy  to  the  defendant 
by  warranty  deed  for  a  consideration  of  $2,000.  On  the 
16th  day  of  October,  1909,  the  plaintiff  and  his  wife  exe- 
cuted a  quitclaim  deed  to  the  same  property  to  the  de- 
fendant for  the  consideration  of  $2,000. 

John  A.  Kidd,  the  guardian  of  defendant,  having  filed 
his  petition  in  the  county  court  of  Nowata  county  asking 
permission  of  that  court  to  purchase  the  land  in  contro- 
versy for  defendant  out  of  her  funds  in  his  hands  for  a 
consideration  of  $2,000,  on  the  12th  day  of  October,  1909, 
the  court  made  an  order  granting  the  said  guardian  per- 
mission to  purchase  the  said  land  for  defendant.  Fol- 
lowing, and  on  the  said  12th  day  of  October,  1909,  the 
said  guardian  filed  a  statement  with  the  court  that  he  had 
purchased  the  land  as  authorized  for  the  defendant,  and 
on  the  same  day  the  court  entered  an  order  ratifying  and 
confirming  said  purchase. 

Plaintiff  contends  that,  at  the  time  he  executed  the 
deed  to  his  mother  and  the  quitclaim  deed  to  the  defend- 
ant, he  was  a  minor,  and  further  contended  that  the  war- 
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ranty  deed  made  by  his  mother  to  defendant  and  the  quit- 
claim deed  made  by  himself  and  wife  to  defendant  consti- 
tuted a  mortgage,  and  that  the  consideration  of  $2,000  men- 
tioned therein  was  a  loan  which  was  to  be  repaid  and  the 
premises  reconveyed  to  him ;  while  defendant  contends  that 
at  the  time  plaintiff  made  the  quitclaim  deed  he  had  reached 
his  majority,  and  that  the  conveyances  both  of  plaintiff  and 
of  Alice  Robbins  were  absolute  deeds,  and  that  the  $2,000 
was  not  a  loan,  but  the  purchase  price  for  said  land. 

The  action,  being  one  in  equity,  was  tried  before  the 
court,  v;ho  made  a  finding  of  facts  and  gave  judgment  for 
plamtiff  as  prayed  for,  holding  that  the  conveyances  last 
aforesaid  named  were  equitable  mortgages.  It  appearing 
at  the  trial  that  the  land  in  controversy  had  oil-producing 
wells  thereon  and  that  the  National  Refining  Company 
then  had  on  hand  the  sum  of  $3,135  due  for  royalties  on 
oil  received  from  the  land  in  controversy  which  they  were 
offering  to  nay  over  to  the  proper  party  as  the  court  might 
direct,  the  court  directed  that  out  of  this  fund  the  de- 
fendant be  paid  the  sum  of  $2,000,  with  interest  at  ten 
per  cent  per  annum  from  October  1*2,  1909,  and  granted  a 
decree  conceling  the  deeds  in  controversy.  The  defend- 
ant's mo'tion  for  a  new  trial  having  been  overruled,  she 
has  appealed  to  this  court  and  presents  the  following  as- 
signment of  error: 

"The  judgment  of  the  court  is  not  supported  by  the 
evidence  and  is  contrary  to  both  !he  evidence  and  the 
law." 

1.  The  first  proposition  to  receive  our  attention  is 
the  contention  of  defendant  in  error  that  the  appeal  should 
be  dismissed  for  the  reason  that  Alice  Robbins  has  not  been 
made  party  to  the  appeal.  She  was  made  a  party  defend- 
ant in  the  lower  court,  and  in  her  answer  alleged  that  the 
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deed  from  plaintiff  to  her  was  executed  without  considera- 
tion and  was  not  intended  to  pass  the  equitable  estate  in 
and  to  the  premises  involved,  and  that  she  took  the  deed 
in  her  name  to  hold  the  property  in  trust  for  plaintiff,  and 
answered  further  that  she  claimed  no  right,  title,  or  in- 
terest in  and  to  the  said  premises. 

The  test  as  to  whether  or  not  one  is  a  necessary  party 
to  the  appeal  is  clearly  laid  down  in  the  case  of  Gillette 
&  Libby  v.  Murphy,  Can'ol  &  Brough  et  al.,  7  Okla.  91, 
54  Pac.  413.  That  case  holds  that  even  though  one  be 
made  a  party  in  the  trial  court,  yet  if  his  status  becomes 
so  fixed  in  the  trial  court  that  no  action  of  the  appellate 
court,  whether  it  be  an  affirmance,  modification,  reversal, 
or  dismissal  of  the  case  on  appeal,  can  then  or  thereafter 
affect  or  change  the  status  of  the  party  as  fixed  by  the 
trial  court,  then  he  is  not  a  necessary  paf  ty  on  appeal. 

Applying  that  test  to  the  status  of  the  said  Alice  Rob- 
bins,  it  is  quite  apparent  that  her  interest  can  be  affected 
in  no  way,  no  matter  what  action  this  court  may  take  on 
this  appeal.  She  sets  out  in  her  answer  that  she  holds 
the  title  to  the  land  in  controversy  in  trust  for  the  said 
plaintiff,  Henry  Robbins,  and  that  she  gave  no  considera- 
tion for  the  deed  made  to  her,  and  then  states  that  "she 
claims  no  right,  title,  or  interest  in  and  to  the  premises 
in  controversy."  This  aspect  appearing,  she  has  no  claim 
in  the  land  to  protect,  no  obligation  to  defend,  and  no 
concern  in  the  decision  of  this  court  or  the  further  action 
of  the  trial  court,  should  the  judgment  of  the  lower  court 
be  reversed  and  remanded.  If  this  appeal  should  be  af- 
firmed, then  defendant  would  have  no  claim  upon  the  said 
Alice  Robbins  upon  her  warranty,  because  an  affirmance 
would  be  a  judicial  determination  that  the  deed  was  a 
mortgage  only,  and  therefore  the  defendant  could  have  no 
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grrounds  to  ur^e  a  breach  of  the  warranty,  and,  if  the 
judgment  of  this  court  should  be  for  the  defendant,  then 
the  said  defendant  would  have  gotten  all  she  claims  she 
bargained  for,  which  was  an  absolute  warranty  deed,  and,  if 
the  case  should  be  reversed  and  remanded  for  a  new  trial, 
these  exact  conditions  would  appear  there  upon  a  retrial. 
No  matter  what  action  the  lower  court  might  take  on  a 
retrial,  the  interest  of  the  said  Alice  Robbins  could  not  be 
affected.  Love  v.  Cavett,  26  Okla.  179,  109  Pac.  553;  Zeir 
mann  v.  Bennett,  39  Okla.  344,  134  Pac.  1124;  Seibert  v. 
First  Nat.  Bank,  25  Okla.  778,  108  Pac.  628;  Southern 
Pine  Lbr.  Co.  v.  Ward,  16  Okla.  131,  85  Pac.  459;  Kansas 
Pacific  Ry.  Co.  v.  McBratney,  10  Kan.  415;  Whitford  v. 
Horn,  18  Kan.  455;  Burdick  on  New  Trials  and  Appeals, 
section  174 ;  De  Bolt  v.  Farmers'  Exchange  Bank,  46  Okla. 
258,  148  Pac.  830. 

2.  The  plaintiff  in  error  claims  that  the  evidence 
measured  by  every  test  prescribed  in  determining  whether 
or  not  an  instrument,  which  shows  upon  its  face  to  be  an 
absolute  deed,  is  to  be  held  as  an  equitable  mortgage,  falls 
far  short  and  fails  to  sustain  the  findings  of  the  trial  court 
thereon. 

The  evidence  in  this  case  is  so  brief  that  we  set  out 
the  same  in  full : 

"Al'ce  Robbins.  be-nor  first  du'v  sworn,  and  examined 
on  behalf  of  the  plaintiff,  testified  as  follows: 

"Direct  examination  by  Mr.  Humphrey:  Q.  Your 
name  is  Alice  Robbins?  A.  Yes,  sir.  Q.  Where  do  you 
live?  A.  Two  and  three-quarters  of  a  mile  northeast  of 
Delaware.  Q.  What  relation  are  you  to  Henry  Robbins? 
A.  His  mother.  Q.  What  relation  are  you  to  the  defend- 
ant, Cora  Voris?  A.  Her  mother.  Q.  Do  you  recollect 
that  some  time  in  December,  1908,  Henry  made  you   a 
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deed  to  his  allotment?  A.  Yes,  sir.  Q.  What  did  you  pay 
him  for  it?  A.  Nothing  at  all.  Q.  It  appears  that  some 
time  in  October,  1909,  you  made  a  deed  to  your  daughter, 
Cora;  is  that  true?  A.  Yes,  sir.  Q.  Relate  the  circum- 
stances under  which  that  was  made.  A.  I  made  the  deed 
to  her,  and  Mr.  Kidd  made  a  deed  for  Henry —  Mr.  Camp- 
bell: Defendants  object  for  the  reason  that  the  records 
of  the  county  court  of  Nowata  county  in  the  matter  of 
the  guardianship  of  Cora  Voris  are  pleaded  by  the  defend- 
ant and  admitted  by  the  plaintiff,  and  that  the  same  are  con- 
clusive and  binding  upon  the  matter  of  this  transaction 
and  upon  all  parties  who  have  personal  knowledge  of  the 
proceedings  in  this  guardianship  matter,  and  who  partici- 
pated in  such  proceedings,  and  that  the  same  cannot  be 
in  any  wise  contradicted  by  any  testimony  of  any  person 
prior  to  the  time  of  making  these  records.  The  Court: 
Overruled.  To  which  ruling  of  the  court  defendants  ex- 
cept. A.  Well,  Henry  was  needing  some  money,  and  he 
telephoned  me  to  get  Mr.  Kidd  to  make  him  a  loan,  or 
rather  we  would  make  a  sale  of  this  land  giving  Cora  a 
deed  with  the  consideration  that  when  Cora  got  her  amount 
of  money  she  was  to  deed  this  back  to  Henry,  and  she  was 
always  willing  to  do  so,  and  before  she  was  married  she 
asked  me  to  go  with  her  to  Lenapah  and  make  a  written 
statement  to  this  effect,  and  I  asked  her  if  it  would  be 
necessary  and  would  she  rob  her  brother,  and  she  said, 
'No,  mamma,  I  wouldn't.' 

'*Cross-examination  by  Mr.  Campbell :  Q.  The  under- 
standing was  it  was  to  be  a  sale?  A.  Yes,  sir;  and  later 
she  was  to  deed  it  back.  When  she  got  her  sum  of  $2,000 
witfi  good  interest,  she  was  to  deed  it  back.  Q.  You  talked 
it  over  with  Mr.  Kidd?  A.  Yes,  sir.  *Q.  Were  you  pres- 
ent when  the  matter  was  submitted  to  the  county  court? 
A.  No,  sir.  Q.  Where  were  you  when  you  made  the  deed? 
A.  In  Nowata.  Q.  Who  did  you  go  to  to  make  the  deed? 
A.  I  don't  remember.  I  think  Mr.  Humphrey,  but  he 
doesn't  remember.  Q.  Mr.  Kidd  was  doing  some  work 
down  in  this  guardianship  matter  at  the  same  time?     A. 
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I  don't  know.  Q.  How  long  were  you  in  the  office?  A.  I 
can't  say.  Q.  Give  your  idea.  A.  I  can't  give  a  definite 
idea.  Q.  Did  you  sign  any  more  than  the  one  paper?  A. 
No,  I  don't  think  I  did.  Q.  Did  Mr.  Kidd  sign  any  papers 
in  your  presence  there?  A.  I  can't  say  for  sure.  Q.  Was 
Henry  present?  A.  No,  sir.  Q.  Where  did  he  sign  it? 
A.  At  Lenapah.  Q.  Were  you  present  when  he  signed  the 
quitclaim  deed?  A.  No,  sir.  Q.  Did  his  wife  sign  it? 
A.  Yes,  sir.  Q.  Where  was  he  paid  the  $2,000?  A.  The 
money  was  deposited  in  his  bank.  Q.  You  never  got  any- 
thing? A.  No,  sir;  I  didn't.  Why  did  I  need  to  have  it? 
Q.  When  he  signed  and  when  this  money  was  deposited 
in  his  credit,  was  that  before  or  after  you  came  to  No- 
wata? A.  It  was  afterwards.  Q.  Just  afterwards,  wasn't 
it?  A.  Yes,  sir.  Q.  Well,  Cora  is  not  on  friendly  terms 
with  the  family?  A.  Well,  I  spent  Sunday  evening  with 
Cora.  Q.  Your  family  is  not  very  friendly  with  her  hus- 
band? A.  They  would  be  if  he  would  let  them.  Q.  Isn't 
there  considerable  hard  feeling  between  your  family  and 
Cora's  husband?  A.  There  is  now.  His  little  child  come 
to  me —  Q.  This  trouble  didn't  arise  until  after  Cora's 
marriage?  A.  Not  until  he  got  mad  with  the  family.  I 
don't  know  why  he  got  mad,  and  what  he  got  mad  at  Henry 
for  no  one  knows. 

"Redirect  examination  by  Mr.  Humphrey:  Q.  The 
deed  which  you  made  on  October  12,  1909,  appears  to  have 
been  acknowledged  before  W.  J.  Campbell,  notary  public? 
Mr.  Campbell :  And  W.  J.  Campbell  was  called  into  Hum- 
phrey's office.  Q.  Do  you  recollect  anything  about  being 
before  him?  A.  It  seems  to  me,  Mr.  Humphrey,  since  you 
mention  it,  that  I  did;  I  went  up  there.  All  I  ask  is 
justice  to  my  two  children.  I  don't  know  why  Gamer 
Voris  ought  to  rob  my  boy. 

"Witness  excused. 

"Henry  Robbins,  the  plaintiff,  being  first  duly  sworn 
and  examined  in  his  own  behalf,  testified  as  follows : 
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"By  Mr.  Humphrey:  Q.  Your  name  is  Henry  Rob- 
bins?  A.  Yes,  sir.  Q.  And  Alice  Robbins  is  your  mother? 
A.  Yes,  sir.  Q.  What  relation  are  you  to  Cora  Voris,  7iee 
Robbins?  A.  Sister.  Q.  Henry,  the  records  show  that  on 
December  30,  1908,  you  made  your  mother  a  deed  for 
your  allotment.  What  did  you  get  out  of  it?  A.  Nothing. 
Q.  Now,  it  appears  that  in  October,  1909,  you  and  your 
mother  hsfd  a  transaction  with  Cora  Robbins,  through  her 
guardian,  John  Kidd.  Tell  the  court  what  you  know  about 
that.  Mr.  Campbell:  We  object  for  the  reasons  stated 
on  the  testimony  of  other  witness.  The  Court :  Overruled. 
To  which  ruling  of  the  court  defendants  except.  A.  I 
called  mamma  over  the  'phone  from  Coffeyville  and  asked 
her  if  she  would  get  Mr.  Kidd  to  loan  me  $2,000.  Mr. 
Chase:  We  object  to  the  conversation  between  him  and 
her.  The  Court:  Overruled.  To  which  ruling  of  the 
court  defendants  except.  A.  I  asked  her  to  see  Mr.  Kidd 
and  s6e  if  he  would  loan  me  $2,000  of  Cora's  money,  and 
he  did.  Q.  The  records  show  you  made  a  quitclaim  deed? 
A.  I  did.  Q.  What  did  you  make  it  for?  A.  To  get  the 
money.  Q.  Where  did  you  make  it?  A.  I  signed  it  at 
Lenapah.  Q.  What  was  said  about  this  being  a  sale  at — 
give  the  court  what  your  understood  about  it  at  the  time 
you  had  this  transaction.  Mr.  Chase:  Object.  Let  him 
tell  what  was  said.  The  Court:  Overruled.  To  which 
ruling  of  the  court  defendants  except.  Q.  Tell  all  about 
it,  Henry.  A.  Well,  they  drawed  up  some  papers  and  asked 
me  to  sign  them,  and  I  signed  them,  and  in  a  few  days  I 
got  the  money,  and  it  was  my  understanding  the  deed  was 
to  act  as  a  mortgage. 

"Cross-examination  by  Mr.  Chase:  Q.  Tell  what  was 
said,  what  did  you  say  to  Kidd,  and  what  did  he  say  to 
you?  A.  He  asked  me  to  sign  that  paper,  and  he  would 
pay  the  money.  Q.  He  asked  you  to  sign  a  deed,  and  he 
would  pay  you  the  money?  A.  I  was  under  the  impression 
it  was  a  mortgage.  Q.  He  asked  you  to  sign  the  deed 
and  he  would  give  you  the  money?  A.  He  asked  me  to 
sign  the  paper.    Q.  When  was  this  money  to  be  paid  back? 
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A.  Whenever  the  royalty  paid  it  with  interest.  Q.  And 
if  royalty  never  run  it  was  never  to  be  paid  back?  A. 
She  was  to  hold  the  land  as  security.  Q.  What  did  Kidd 
say  to  you?  A  Nothing,  only  what  I  told  you.  He  told 
me  to  sign  the  paper  and  he  would  give  me  the  money. 
Q.  Now,  what  else?  A.  In  a  few  days  I  got  the  money. 
Q.  You  signed  it,  and  that's  all  that  was  said?  A.  All 
I  remember  that  was  said.  % 

"Witness  excused." 

The  foregoing  was  all  of  the  oral  testimony  offered  at 
the  trial,  and  the  only  documentary  evidence  introduced 
was  a  copy  of  the  Cherokee  enrollment  record  of  Henry 
Robbins,  the  plaintiff,  and  copies  of  the  records  of  the 
county  court  in  regard  to  the  purchase  of  the  land  in  con- 
troversy, by  John  A.  Kidd,  as  guardian  for  the  defendant, 
and  copies  of  the  deeds  in  controversy. 

John  A.  Kidd,  guardian,  filed  an  application  with 
the  county  court  to  purchase  the  land  in  controversy  for 
his  ward,  the  defendant,  and,  being  duly  so  authorized  by 
the  court,  took  the  deeds  in  controversy  and  paid  over  the 
said  $2,000  to  the  plaintiff.  The  court's  order  was  to 
"purchase**  the  land  in  controversy,  and  the  court  after- 
wards confirmed  the  action  of  the  guardian  in  so  doing. 
Plaintiff  in  error's  contention  thereon  is  set  out  in  her 
language  as  follows : 

"The  judgment  is  contrary  to  both  the^  law  and  the 
evidence  because  this  action  is  an  attempt  to  impeach  the 
proceedings,  records  and  judgment  of  another  court  of 
record  in  a  matter  over  which  it  had  jurisdiction,  in  a  col- 
lateral way,  and  that  the  records  of  the  county  court, 
pleaded  by  plaintiff  in  error,  preclude  the  defendant  in 
error  from  the  relief  he  seeks,  so  long  as  those  records 
and  the  judgment  contained  therein  are  unreversed  and 
not  set  aside.  *  *  *  This  action  is  an  effort  to  avoid 
the  force  and  effect  of  the  proceeding  and  judgment  in  the 
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county  court  by  obtaining  another  and  independent  judg- 
ment which  will  destroy  the  effect  of  the  judgment  in  the 
county  court,  and  therefore  a  collateral  attack  upon  the 
former  judgment.     *     *     *." 

Plaintiff  in  error  cites  the  following  authorities  in  sup- 
port of  her  contention :  Woemer  on  Guardianship,  section 
54;  In  the  Estate  of  Decker,  37  Misc.  Rep.  537,  76  N.  Y. 
Supp.  315;  Schmidt  v.  Shaver,  196  111.  108,  63  N.  E.  655, 
89  Am.  St.  Rep.  250,  and  the  authorities  there  collated. 

We  quote  with  approval  the  argument  submitted  in 
his  brief  by  defendant  in  error  in  opposition  to  the  fore- 
going contention  of  plaintiff  in  error,  and  we  think  the 
same  successfully  answers  every  point  raised  by  plaintiff 
in  error. 

'These  decisions  [cited  by  plaintiff  in  error]  all  discuss 
matters  arising  out  of  probate  proceedings,  and  in  each  in- 
stance the  court  will  find  that  the  matter  under  considera- 
tion is  a  sale  authorized  by  the  probate  court.  This  is  a 
different  matter  from  a  purchase  permitted  and  approved 
by  the  probate  court.  The  title  to  premises  sold  in  pro- 
bate proceedings  depends  upon  the  validity  of  the  pro- 
ceedings, whereas,  a  title  purchased  by  a  minor,  though 
under  a  guardian  in  probate,  in  no  way  depends  upon  any 
proceedings  whatever,  but,  on  the  other  hand,  depends 
solely  upon  the  capacity  of  the  grantor  selling  to  such 
minor. 

"An  unauthorized  purchase  by  a  guardian  for  his 
ward  ,would,  no  doubt,  divest  the  vendor  of  title,  and  for 
the  time  being  vest  title  in  the  ward,  and  thereafter,  if 
the  probate  court  refused  to  ratify  the  expenditure  and 
the  guardian  had  to  stand  the  purchase  price,  the  ward 
would,  as  a  matter  of  law,  become  a  trustee  of  the  legal 
title  for  his  guardian,  but  the  original  vendor  by  accept- 
ance of  the  purchase  price  and  the  execution  of  the  deed 
would  be  divested  of  his  title. 


Digitized  byLjOOQlC 


682  SUPREME  COURT  OF  OKLAHOMA. 

Xci'iS    V.    RO  M)lllS. 


"It  seems  therefore  that,  since  Alice  Bobbins  could 
have  made  a  conveyance  to  Cora  Robbins  either  with  or 
without  the  sanction  of  the  county  court,  the  proceedings 
in  no  way  affected  the  rights  of  Henry  Robbins.  The  land 
of  Henry  Robbins,  as  heretofore  stated,  was  not  a  part  of 
the  estate  under  guardianship,  and  therefore  not  under 
the  jurisdiction  of  the  probate  court;  and  hence  in  a  pro- 
ceeding wholly  between  Alice  Robbins  and  John  A.  Kidd, 
guardian,  so  far  as  the  probate  records  show,  there  is 
nothing  to  bind  Henry  Robbins  so  as  to  preclude  him  from 
asserting  the  true  character  of  the  transaction  between 
himself  and  John  A.  Kidd,  guardian. 

"There  was  no  probate  proceeding  involving  the  im- 
mediate acts  between  Henry  Robbins  and  John  A.  Kidd, 
guardian.  Henry  Robbins  was  dealt  with  on  the  theory 
that  he  was  sui  juris,  and  that  the  court  had  nothing  to 
do  with  his  end  of  the  transaction,  and  as  a  matter  of 
law  we  assert  that  this  is  true,  and  that  the  probate  court 
had  nothing  to  do  at  the  time,  and  now  has  nothing  to  do, 
with  the  transaction. 

"The  matter  of  approving  or  disapproving  a  sale  by 
an  *  *  *  adult  to  a  minor  is  wholly  extrajudicial  as 
to  the  vendor,  and  is  effective  only  as  a  matter  of  super- 
vision and  accounting  among  the  guardian,  the  ward  and 
the  court." 

3.     The  trial  court  made  the  following  finding  of  fact : 

"That  on  October  12,  1909,  when  Alice  Robbins  con- 
veyed the  land  in  controversy,  to  her  daughter,  Cora  Rob- 
bins, the  conveyance  was  made  by  her  in  order  to  secure  a 
loan  to  be  advanced  by  Cora  Robbins,  now  Cora  Vqris.  to 
Henry  Robbins,  and  that  said  conveyance,  and  also  the 
quitclaim  deed  made  by  Henry  Robbins,  operated  only  as 
a  mortgage  for  the  security  of  the  $2,000  borrowed  on 
October  12.   1909." 

Plaintiff  in  error  contends  that  the  evidence  does  not 
support  this  finding.     This  being  an  equitable  action,  the 
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finding  of  the  lower  court  should  be  sustained  unless  it  ap- 
pears that  his  finding  is  clearly  against  the  weight  of  the 
evidence.  Schack  v.  Fish,  45  Okla.  12,  144  Pac.  584 ;  Tucker 
V.  Thraves,  50  Okla.  691,  145  Pac.  784.  While  in  equity  ac- 
tions the  appellate  court  should  weigh  the  evidence,  yet  it 
should  still  be  guided  by  the  conclusion  of  the  trial  court, 
unless  it  be  manifest  that  the  trial  court  reached  the  wrong 
conclusion. 

Th^  findings  of  the  trial  court  should  be  strongly 
persuasive,  and  should  not  be  set  aside  unless  this  court 
can  say,  in  equity  and  good  conscience,  that  the  conclusion 
reached  by  the  trial  court  is  clearly  against  the  weight  of 
the  evidence. 

Not  only  must  we  say  that  the  finding  aforesaid  is  not 
clearly  against  the  weight  of  the  evidence,  but  the  only 
evidence  we  have  in  the  case  which  was  given  by  the  plain- 
tiff and  his  mother  was  to  the  effect  that  the  conveyances 
to  the  defendant  were  intended  as  a  mortgage.  No  at- 
tempt was  made  to  deny  or  explain  this  testimony,  and 
it  stands  Uncontroverted.  Mr.  Kidd,  the  guardiaft,  is  one 
person  who  knew  whether  or  not  many  of  the  statements 
made  by  plaintiff  and  his  mother  were  true,  and  he  was 
not  produced  as  a  witness  to  deny  these  statements,  nor 
is  his  absence  explained. 

Of  course,  it  is  manifest  that  the  defendant  herself 
could  know  but  little  about  the  main  transaction,  as  she 
was  a  minor  at  that  time,  and  the  business  was  transacted 
by  her  guardian ;  hence  her  failure  to  testify  should  not  be 
taken  against  her  except  in  one  instance.  Her  mother 
testified  that,  before  the  defendant  was  married,  she  was 
always  willing  to  deed  the  land  back  to  plaintiff  when  she 
got  the  amount  of  money  due  her  by  plaintiff,  and  that 
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she,  the  defendant,  before  she  was  married,  asked  her,  the 
witness,  to  go  with  defendant  to  Lenapah  that  she  might 
make  a  written  statement  to  that  effect.  These  statements 
were  damaging  and  went  a  long  ways  to  prove  plaintiff's 
case,  and,  if  they  were  not  true,  defendant  was  fully  cog- 
nizant of  that  fact,  and  had  no  right  to  remain  silent  in 
the  face  of  such  testimony  brought  home  to  her,  and  now 
be  heard  to  say  on  appeal  to  the  effect  that  the  testimony 
of  her  mother  was  untrue  on  that  point.  As  far  as  the 
record  shows  in  this  x^ase,  the  mother  of  these  two  litigants 
appears  as  an  unbiased  witness.  If  she  has  any  interest 
ill  the  results  of  the  trial,  the  evidence  does  not  disclose 
?t,  and,  until  something  has  been  developed  to  discredit  her 
testimony,  it  should  be  given  weight  and  effect.  In  the 
absence  of  great  prejudice  or  interest,  neither  of  which  is 
apparent  in  this  case,  this  court  cannot  believe  that  any 
mother  would  deliberately  give  false  testimony  against  her 
(laughter,  and  we  are  disposed  to  here  accept  the  testimony 
of  Mrs.  Robbins  at  full  face  value. 

4.  The  only  serious  question  we  meet  in  this  case 
is,  accepting  plaintiff's  testimony  as  true,  will  the  facts 
as  therein  disclosed  justify  the  court  in  reaching  a  con- 
clusion that  the  deed  was  in  fact  an  equitable  mortgage. 

It  is  difficult  to  lay  down  an  arbitrary  legal  test  and 
say  that  in  every  instance  this  shall  be  the  gauge  whether 
or  not  an  instrument,  showing  on  its  face  to  be  a  deed, 
shall  be  declared  to  be  such  in  fact  or  an  equitable  mort- 
gage only.  Further,  even  though  the  proper  legal  test  be 
conceded,  when  we  come  to  apply  this  test  to  a  given  state 
of  facts,  we  are  confronted  with  even  a  more  difficult  and 
complex  legal  problem. 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LIT.  685 

opinion  of  the  Ourt. 

In  the  case  of  Weiseham  v.  Hocker  et  al.,  7  Okla.  250, 
54  Pac.  464,  it  is  said  that  the  intention  of  the  parties  shall 
be  the  guiding  rule  and  the  infallible  test,  using  therein 
the  following  language: 

"Whether  a  transaction  evidenced  by  an  absolute  con- 
veyance will  be  held  to  be  a  sale  or  only  a  mortgage  must 
be  determined  by  a  consideration  of  the  peculiar  circum- 
stances of  each  case.  The  form  of  the  conveyance  is  not 
conclusive.  The  intention  of  the  parties  is  the  only  true 
and  infallible  test.  This  intention  is  to  be  gathered  from 
the  circumstances  attending  the  transaction  and  the  con- 
duct of  the  parties,  as  well  as  from  the  face  of  the  written 
contract." 

In  the  case  of  Worley  t;.  Carter  et  al,  30  Okla.  642, 
121  Pac.  669,  we  find  the  same  holding  as  follows : 

"The  real  intention  of  the  parties,  either  as  shown 
upon  the  face  of  the  writing,  or  as  disclosed  by  extrinsic 
evidence,  must  govern  in  equity.'* 

HsLwing  shown  that  the  real  intention  of  the  parties 
must  control,  in  the  natural  sequence  follows  the  ques- 
tion: In  what  way  shall  we  arrive  at  their  real  intention, 
and  what  test  shall  be  applied  in  coming  to  a  definite  con- 
clusion thereon? 

In  the  well-considered  and  exhaustive  case  of  Worley 
V.  Carter  et  al.,  supra,  which  was  upon  the  exact  point  now 
under  consideration,  there  was  quoted  with  approval 
the  case  of  McNamara  v.  Cvlver,  22  Kan.  668,  as  follows : 

"The  test  is  the  existence  or  nonexistence  of  a  debt. 
And  equity  looks  behind  the  form  to  the  fact.  If  the  trans- 
action was  intended  as  a  loan,  if  there  remains  a  debt  for 
which  the  conveyance  is  only  a  security,  and  the  collection 
of  which  may  be  enforced  independent  of  the  security, 
equity  will  hold  it  a  mortgage,  no  matter  whether  the  trans- 
action is  evidenced  by  one  or  two  instruments." 
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In  the  case  of  Rushton  v.  Mclllvene,  88  Ark.  299,  114 
S.  W.  709,  is  laid  down  the  following: 

"The  sure  test  and  the  essential  requisite  are  the  con- 
tinued existence  of  a  debt.  If  there  is  no  indebtedness, 
the  conveyance  cannot  be  a  mortgage.  If  there  is  a  debt 
existing,  and  the  conveyance  was  intended  to  secure  its 
payment,  equity  will  regard  and  treat  the  Absolute  deed 
as  a  mortgage."  Fabrique  v.  Mining  Co,,  69  Kan.  733, 
77  Pac.  584. 

That  is  the  accepted  test  in  this  state — that  in  order 
to  find  a  deed  to  be  an  equitable  mortgage  there  must  exist 
a  debt,  which  must  be  personal  in  its  nature  and  enforce- 
able against  the  person  independent  of  the  security.  Do 
the  facts  in  this  case  warrant  the  conclusion  that  the  plain- 
tiff owed  the  defendant  the  sum  of  $2,000  for  borrowed 
money,  which  claim  defendant  could  have  enforced  in  a 
personal  action?  Undoubtedly  yes,  if  the  plaintiff  and  his 
mother  would  give  the  same  testimony  at  such  a  hearing  as 
they  gave  at  this  trial,  which  we  must  assume  they  would 
do. 

Plaintiff  testified  that  the  defendant  was  to  get  in- 
terest on  the  loan.  It  is  true  he  does  not  say  what  the 
rate  of  interest  should  be,  and  it  is  very  probable  that 
no  rate  was  agreed  on.  It  must  be  understood  that  this 
was  a  transaction  within  the  family,  and  it  is  well  known 
that  quite  often,  in  fact  too  often,  members  of  a  family 
in  their  negotiations  with  one  another  do  not  have  those 
definite  and  certain  agreements  about  every  detail  of  the 
transaction  to  be  expected  in  dealing  with  strangers,  and 
in  arriving  at  a  decision  in  this  case  it  has  been  given 
weight  that  this  transaction  was  between  immediate  mem- 
bers of  the  family,  and  practically  inexperienced  children. 
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The  evidence  in  this  case  going  to  show  the  value  of 
the  property  in  controversy  is  remarkable  for  its  absence. 
*It  is  one  of  the  strongest  indicia  of  the  transaction,  whether 
the  amount  of  money  obtained  is  out  of  proportion  to  the 
value  of  the  property  or  more  nearly  of  the  same  propor- 
tion. But  there  are  facts  appearing  in  the  re<jord  which 
warrant  the  court  in  arriving  at  a  conclusion  that  the 
land  in  controversy  was  very  valuable  at  the  time  of  the 
conveyance. 

It  is  shown  that  the  land  was  in  the  Delaware  oil  field 
and  had  four  producing  oil  wells  on  it  at  the  very  time  of 
the  conveyance,  and  its  value  is  further  shown  by  the  fact 
that,  within  a-  short  time,  an  oil  company  held  in  its  hands 
the  sum  of  $3,135  due  for  royalties  for  oil  produced  from 
the  land  in  controversy,  and  it  is  inferable  from  the  evi- 
dence that  the  defendant  or  her  guardian  had  also  been 
paid  some  sum,  which  is  not  disclosed  by  the  evidence,  for 
royalties  on  oil  from  the  same  land. 

It  is  a  well-known  and  currently  accepted  fact  that 
oil-producing  lands  are  valuable,  and  land  lying  in  proven 
fields,  as  this  land  lay  at  the  time  of  the  conveyance,  even 
though  undeveloped,  has  great  value,  although  quite  often 
more  imaginary  than  real.  From  these  facts  we  must  con- 
clude that  the  sum  of  $2,000  at  the  time  of  the  transfer 
was  a  mere  pittance  of  the  actual  salable  value  of  the  land 
in  controversy,  and  so  entirely  out  of  proportion  that  we 
must  give  that  fact  great  weight  here. 

It  is  true  that  the  evidence  shows  that  the  defendant 
was  given  possession  of  the  land  in  controversy,  and  this 
fact  is  entitled  to  be  given  weight  in  favor  of  defendant; 
but  the  giving  of  possession  is  not  one  of  the  controlling 
indicia  and  not  an  infallible  test  in  cases  like  the  one  under 
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consideration.  Clark  v.  Woodruff,  90  Mich.  83,  51  N.  W. 
357.  The  same  principle  will  apply  to  defendant's  conten- 
tion that  the  competent  evidence  does  not  show  any  appli- 
cation or  negotiation  for  a  loan  preceding  or  during  the 
transaction.  As  said  before,  there  is  but  one  infallible  test 
in  such  cases,  and  that  is  the  existence  or  nonexistence  of 
a  debt  enforceable  as  a  personal  obligation  after  the  con- 
veyance is  made.  While  there  are  many  other  facts,  the 
existence  or  nonexistence  of  which  are  entitled  to  consid- 
eration, none  are  controlling  except  the  one  above  men- 
tioned. 

For  the  reasons  given,  we  recommend  that  the  judg- 
ment be  affirmed. 

By  the  Court:    It  is  so  ordered. 


HALE  V.  MARSHALL. 

No.  5400.     Opinion  Filed  November  2,  1915. 

(153  Pac.  167.) 

REFERENCE— Rigiit  to  Order— Examination  of  Mutual  Ac- 
counts.  Where  an  action  requires  an  examination  of  mutual  ac- 
cn>iuits,  etc.,  the  court  may,  upon  reiiuest  of  either  party,  or  of 
its  own  motion,  (Jiiiect  a  reference;  and  an  objection  upon  the 
I>art  of  either  party,  to  having  the  matter  referred,  is  of  no  avail. 

REFERENCE— Report  of  Referee— Time  for  Filing— ^Waiver  of 
Objeetion.  Where  a  referee  fails  to  report  within  the  time  fixed 
in  the  order  appointing  him,  if  either  party  timely  object  to  his 
report  being  filed  and  accepted  out  of  time,  the  objection  should 
be  sustained ;  and  the  delay  of  the  referee  would  have  the  effect 
of  a  mistrial :  but  where  a  party  consents  that  the  report  may  be 
filed  out  of  time,  he  will  not  on  appeal  be  heard  to  complain  of 
that  iire^rularity.  A  party  will  not  l>e  permitted  to  experiment 
with  a  court,  and  if  he  fails  to  get  what  he  wants,  complain  <rf 
irrejrularities  he  has  vvnjved. 
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3.  .\PPEAL  AND  ERRORp-Rev  lew— Report  of  Referee— Evidence. 

A  referee's  report  is  entitled  to  the  same  weight  as  a  special  find- 
ing of  a  jury ;  and,  where  the  e\idence  is  eonfllctin;?,  if  his  i report 
is  supporte<l  by  evidem-e,  it  will  not  be  set  aside. 

ON  REHEARING. 

4.  JURY— Right  to  Jury  Trial— Constitutional  ProvisiOB.  The  con- 
stitutional provision  that  the  right  of  trial  by  jury  shall  be  and 
remain  inviolate  has  reference  to  the  right  as  it  existed  in  the 
territouy  at  the  time  of  the  adoption  of  the  Constitution,  and  doee 
not  extend  or  enla':ge  the  right  as  it  then  existed. 

(Syllabus  by  Brett,  C.) 

Error  from  District  Court,  Ottawa  County; 
Preston  S.  Davis,  Judge. 

Action  by  H.  L.  Marshall  against  Charles  L.  Hale. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Vem  E.  Thompson  and  A.  C.  Towne,  for  plaintiff  in 
error. 

S.  C.  Fvllerton,  for  defendant  in  error. 

Opinion  by  BRETT,  C.  This  is  a  suit  on  a  partner- 
ship contract  with  prayer  for  an  accounting,  in  which  de- 
fendant in  error  was  plaintiff,  and  plaintiff  in  error  was 
defendant.  The  parties  will  be  referred  to  as  they  ap- 
peared in  the  lower  court. 

The  defendant  answered  by  a  general  denial,  and  by 
cross-petition  pleaded  certain  accounts,  and  asked  for  judg- 
ment against  the  plaintiff.  A  referee  was  appointed,  over 
the  objection  of  the  defendant,  to  hear  the  evidence,  and 
make  a  report  of  his  findings  to  the  court.  The  referee 
did  not  report  at  the  time  designated  in  the  order  making 
the  appointment,  and  the  time  for  making  his  report  was 
duly  extended.  He  did  not  report  within  the  time  of  the 
extension ;  but  counsel  stipulated  in  writing  that  he  might 
file  his  report  out  of  time,  and  specifically  waived  all  ob- 
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jections  to  the  fact  that  his  report  was  filed  out  of  time. 
He  found  the  defendant  to  be  indebted  to  the  plaintiff  in 
the  sum  of  $2,408.08,  and  recommended  judgment  against 
the  defendant  for  that  amount.  Judgment  was  rendered 
in  accordance  with  his  recommendation,  and  from  that 
judgment  the  defendant  appeals. 

The  defendant  in  his  brief  argues  that  it  was  error 
to  refer  the  cause  over  his  objection.  But  section  5019, 
Rev.  Laws  1910,  provides  that: 

"When  the  parties  do  not  consent,  the  court  may,  upon 
the  application  of  either,  or  of  its  own  motion,  direct  a 
reference  in  either  of  the  following  cases :  Where  the  trial 
of  an  issue  of  fact  shall  require  the  examination  of  mutual 
accounts,  or  when  the  account  is  on  one  side  only,  and  it 
shall  be  made  to  appear  to  the  court  that  it  is  necessary 
that  the  party  on  the  other  side  should  be  examined  as  a 
witness  to  prove  the  account;  in  which  case  the  referees 
may  be  directed  to  hear  and  report  upon  the  whole  issue, 
or  upon  any  specific  question  of  fact  involved  therein;  or 
where  the  taking  of  an  account  shall  be  necessary  for  the 
information  of  the  court  before  judgment,"  etc. 

The  nature  of  this  action  clearly  authorized  the  court 
to  refer  the  matter  of  its  own  motion,  and  the  objection  of 
the  defendant  was  of  no  avail. 

The  defendant  also  complains  because  the  report  of 
the  referee  was  filed  out  of  time,  and  insists  that,  by  rea- 
son of  the  fact  that  it  was  filed  out  of  time,  it  is  a  nullity, 
and  cites  in  support  of  this  contention  numerous  cases  in 
which  it  has  been  held  that  a  case-made  is  a  nullity  if  hot 
made  and  served  within  the  time  allowed  by  the  order  fix- 
ing the  time  for  making  and  serving  a  case-made,  and  also 
other  cases  that  hold  that  an  order  extending  the  time  for 
making  and  serving  a  case-made,  which  is  made  after  the 
time  fixed  in  the  original  order  has  elapsed,  is  void.     But 
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these  cases  are  not  in  point.  The  reason  for  the  above  rule 
is  that  if  the  time  for  making  and  serving  a  case-made  is 
allowed  to  elapse,  the  judgment  thereby  becomes  final;  and 
the  trial  court  thus  loses  jurisdiction  of  the  cause.  But 
when  the  court  appoints  a  referee  it  does  not  by  that  act 
lose  jurisdiction  of  the  cause;  the  referee's  report  is  only, 
advisory.  The  court  can  either  adopt  or  reject  it;  and,  if 
the  referee  should  never  report,  the  court  would  still  re- 
tain jurisdiction  of  the  cause,  and  could  appoint  another 
referee,  try  the  cause  to  a  jury,  or  hear  it  himself.  And 
the  failure  of  a  referee  to  report  could  have  only  the  effect 
upon  the  case  that  the  failure  of  a  jury  to  agree  would  have, 
which  at  most  would  be  only  a  mistrial.  The  defendant 
had  a  right,  however,  to  object  to  the  referee's  report  being 
made  out  of  time,  and  if  he  had  made  timely  objection,  and 
the  report  had  been  filed  and  accepted  over  his  objection, 
that  would  have  presented  an  entirely  different  question. 
But  when  he  stipulated  that  the  report  might  be  filed  out 
of  time,  he  waived  his  objections  to  that  fact,  and  cannot 
now  be  heard  to  compain  because  the  court  permitted  the 
very  thing  to  be  done  which  he  had  consented  and  agreed 
should  be  done,  simply  because  the  results  were  not  what 
he  had  anticipated  they  would  be.  A  party  will  not  be 
permitted  to  experiment  with  the  court  by  consenting  to 
irregularities,  and  if  he  gets  what  he  wants,  accept  it, 
but  if  he  does  not,  then  object  to  the  very  thing  that  he 
consented  might  be  done,  as  illegal  and  not  binding.  There 
are  many  irregularities  which  a  litigant  can  waive,  and 
the  irregularity  here  complained  of  is  one  of  that  class. 
Herring  &  Young  v.  West  et  al.,  25  Okla.  788,  108  Pac. 
372 ;  Bradford  et  al.  v.  Cline  et  al,  12  Okla.  339,  72  Pac.  369. 
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The  defendant  further  complains  that  the  findings  of 
the  referee  are  wholly  unsupported  by  the  evidence.  We 
think  that  is  not  the  case.  The  evidence  is  very  conflicting, 
and  somewhat  confusing,  but  there  is  evidence  to  support 
the  finding  of  the  referee.  And  it  is  settled  in  this  state 
that  the  findings  of  a  referee  are  entitled  to  the  same  weight 
as  the  special  findings  of  a  jury;  and  the  legal  presumption, 
where  the  evidence  is  conflicting,  is  that  the  finding  of 
facts  of  the  referee  is  correct,  "and  his  report  will  not  be 
set  aside,  unless  it  appears  with  reasonable  clearness  that 
he  has  fallen  into  a  mistake  of  fact."  Eberle  et  aZ.  i\ 
Dreiinan  et  (d.,  40  Okla.  59,  136  Pac.  162,  51  L.  R.  A.  (N. 
S.)  58;  Pavlter  v.  Manuel  et  cU.,  25  Okla.  59,  108  Pac.  749; 
Blakemore  v.  Johnson,  24  Okla.  544,  103  Pac.  554.  This 
court  does  not,  and  cannot,  in  actions  at  law  where  there 
is  conflicting  evidence,  pass  upon  the  facts.  The  parties 
who  see  the  witnesses  upon  the  stand,  observe  their  deport- 
ment, their  candor,  or  lack  of  candor,  their  tone  and  man- 
ner, are  the  only  ones  who  are  in  a  position  to  correctly 
weigh  their  conflicting  statements. 

We  have  examined  the  other  errors  assigned,  and 
deem  them  without  merit. 

We  therefore  recommend  that  the  judgment  be  af- 
firmed. 

By  the  Court:     It  is  so  ordered. 

On  Petition  for  Rehearing. 

Opinion  by  BRETT,  C.  The  only  proposition  raised 
by  the  petition  for  rehearing  in  this  case  that  we  deem 
necessary  to  notice  is  the  contention  of  plaintiff  in  error 
that  section  5019,  Rev.  Laws  1910,  is  contra  and  sub- 
versive of  section  19,  art.  2  of  the  Constitution  of  Okla- 
homa.   Section  5019,  supra,  provides  that : 
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« : 

"When  the  parties  do  not  consent,  the  court  may,  upon 
the  application  of  either,  or  of  its  own  motion,  direct  a 
reference  in  either  of  the  following  cases :  Where  the  trial 
of  an  issue  of  fact  shall  require  the  examination  of  mutual 
accounts,  or  when  the  account  is  on  one  side  only,  and  it 
shall  be  made  to  appear  to  the  court  that  it  is  necessary 
that  the  party  on  the  other  side  should  be  examined  as  a 
witness  to  prove  the  account;  in  which  case  the  referee 
may  be  directed  to  hear  and  report  upon  the  whole  issue, 
or  upon  any  specific  question  of  fact  involved  therein;  or 
where  the  taking  of  an  account  shall  be  necessary  for  the 
information  of  the  court  before  judgment,"  etc. 

And  section  19,  art.  2,  of  the  Con3titution  provides 
that:  "The  right  of  trial  by  jury  shall  be  and  remain  in- 
violate." But  section  5019,  Rev.  Laws  1910,  appears  as 
section  4182,  St.  1893 ;  section  4479,  Wilson's  Rev.  &  Ann. 
St.  1903,  and  section  5811,  Comp.  Laws  1909,  and  conse- 
quently was  in  force  at  the  time  of  the  adoption  of  the 
Constitution;  and  this  court,  in  harmony  with  all  other 
courts  that  we  have  examined,  holds  that: 

"*  *  *  The  constitutional  provision  declaring  that 
the  right  of  trial  by  ^ry  shall  remain  inviolate  has  refer- 
ence to  the  right  to  jury  trial  as  it  existed  in  the  territory, 
at  the  time  when  the  Constitution  was  adopted."  (State 
ex  rel.  v.  Cobb,  24  Okla.  662,  104  Pac.  361,  24  L.  R.  A.  [N. 
S.]  639.) 

The  court,  in  the  above  opinion,  further  says: 

"This    construction    is    sustained   by    a    great    many 
authorities,  among  which  we  note  the  following:    CcUlan 
V.  Wilson,  127  U.  S.  540,  8  Sup.  Ct.  1301,  32  L.  Ed.  223 
Work  V.  State  of  Ohio,  2  Ohio  St.  297,  59  Am.  Dec.  671 
State  ex  rel.  Jackson  v.  Kenn'e  et  al.,  24  Mont.  45,  60  Pac, 
589:  Kuhl  et  al  v.  Pierce  County,  44  Neb.  584,  62  N.  W 
1066;  State  of  Nevada  v.  McClear,  11  Nev.  39;  Lavey  et  at, 
r.  Doig,  25  Fla.  611,  6  South.  259;  Ross  r.  Irving,  14  111 
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171;   Wheeler  v.  Caldwell,  68  Kan.  776,   75  Pac.    1031; 
Vaughn  v.  Scade  et  al.,  30  Mo.  600. 

"Section  23,  art.  3,  of  the  Constitution  of  Montana 
declares  that  the  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate.  Considering  this,  the  Supreme 
Court  said,  in  the  case  of  State  ex  rel.  Juckson  v.  Kenrde 
et  al.,  supra:  **  *  *  This  instrument  must  be  construed 
in  view  of  the  conditions  existing  at  the  time  of  its  adop- 
tion, and  that  the  right  of  trial  by  jury,  guaranteed  under 
this  broad  declaration,  is  the  right  as  it  then  existed,  and 
not  one  created  or  extended,  except  by  express  terms,  by 
the  instrument  itself.  This  rule  extends  to  both  civil  and 
criminal  trials,  aijd  is  applied  by  the  courts  to  the  Consti- 
tutions of  all  our  states.  ProfFatt  on  Jury  Trial,  sec.  87; 
Cooley,  Const.  Lim.  74,  389;  State  v.  Glenn,  54  Md.  572; 
Flint  River  Steamboat  Co.  v.  Foster,  5  Ga.  194,  48  Am. 
Dec.  248 ;  Ross  v.  Irving,  14  111.  171 ;  Anderson  v.  Caldwell, 
91  Ind.  454,  46  Am.  Rep.  613;  Allen  v.  Anderson,  57  Ind. 
388;  State  v.  McClear,  11  Nev.  39;  Frazee  v.  Beattie,  26  S. 
C.  348,  2  S.  E.  125;  StUweU  v.  Kelloug,  14  Wis.  461.  The 
rule  is  elementary,  and  so  well  settled  that  further  com- 
ment is  unnecessary.' " 

Baker  v.  Newton,  27  Okla.  436,  Jt2  Pac.  1034,  is  to  the 
same  effect.  Also  State  Bar  Commission  ex  reL  v.  Svl- 
livan,  35  Okla.  745,  131  Pac.  703,  L.  R.  A.  1915D,  1218. 

The  contention  of  plaintiff  in  error  is  therefore  not 
well  taken,  and  the  petition  for  rehearing  should  be  denied. 
By  the  Court:    It  is  so  ordered. 
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FIRST  NAT.  BANK  OF  EL  RENO  v.  DAVIDSON-CASE 
LUMBER  CO.  et  cU. 

No.  4211.     Opinion  Filed  I>ecem«)er  7,  1915. 

(153  Pac.  836.) 

L  APPEAL  AND  ERROR-Review— Denial  of  New  Trial— Final 
Judgment.  Proceedings  will  lie  to  this  court  to  review  the  grant- 
ing or  refusal  to  grant  a  new  trial,  not:\\i'thstanding  no  final  judg- 
ment is  shown  by  the  record  to  ha\^  been  rendered  in  the  action. 

2.  APPEAL  AND  ERROR— Presentation  Below— Failure  to  Make 
Findings  and  Conclusions.  When  a  party  to  an  action,  tried  to 
the  cotirt,  timely  requests  the  findings  of  fact  and  conclusions  of 
law  to  be  found  and  concluded  by  the  court,  and  the  court  fails 
to  make  such  findings  and  conclusion.s,  and  such  failure  of  the 
court  is  not  excepted  to,  nor  stated  as  a  ground  for  a  new  trial 
in  the  motion  for  a  new  trial,  this  couit  will  not  review  such 
action  of  the  court. 

3.  APPEAL  AND  ERROR^-Seope  of  Review— Denial  of  New  Trial. 

AMiere  there  is  no  final  judgment  shown  by  the  record,  but  an 
order  api)ears,  sliowing  tbjit  a  new  trial  has  been  denied,  the 
only  review  that  will  be  made  in  such  case  wUl  be  the  grounds 
stated  in  Fiaid  motitm  for  a  new  trial,  and  whether  or  not  the 
grounds  alleged,  or  any  one  of  them,  entitled  movant  to  a  new 
trial. 

4.  WITNESSES— Conversation  with  Person  Since  Deeeased^Inter^ 
est  in  Litigation.  Section  5049,  Kev.  Laws  1910.  does  not  render 
incompetent  a  conversation  had  with  a  deceased  person  liy  an 
agent  and  manager  of  plaintiff,  where  such  agent  is  not  a  party 
to  the  action  or  in  any  way  interested  in  the  litigation. 

5.  MORTGAGES— Mechanics'  Lien— Priority.  The  fact  that  a 
materialman's  lien  was  not  of  record  at  the  time  a  mortgage  was 
given  by  the  owner  of  the  proi)erty  to  one  other  than  the  one 
claiming  the  materialman's  lien  will  not  affect  the  iright  to  tlie 
lien  of  the  materialman,  where,  after  the  giving  of  such  mort- 
gage, the  materialman's  lien  is  file<l  in  the  manner  and  within  the 
time  provided  by  law. 

6.  APPEAL  AND  ERROR— Presentation  for  Review— Brief— Evi- 
dence—Denial  of  New  Trial.  A  groiuid  in  a  motion  for  a  new 
trial  that  improi)er  evidence  was  admitted  will  not  be  considered 
in  reviewing  the  action  of  the  court  on  a  motion  for  a  new  trial, 
unless  the  evidence  complained  of  is  brought  forward  into  the 
brief. 


Digitized  byLjOOQlC 


696  SUPREME  COURT  OF  OKLAHOMA. 

First  Nat.  Bank  of  El  Reno  v.  Davidson-Case  Lumber  Co.  et  aL 


7.  APPEAL  AND  ERROR—Revlew— Denial  of  New  trial— Fmal 
Judgment.  This  ease  and  the  ease  of  MoMey  v.  C  R.  I.  &  P.  R). 
Co.,  44  Okla.  788.  145  Pae.  3121.  diffeientiate<l,  and  held  not  to  be 
In  conflict. 

(S,rllabus  by  Collier.  C.) 

Error  from  Disti^t  Court,  Canadian  County; 
John  J.  Carney,  Judge. 

Action  by  the  Davidson-Case  Lumber  Company  against 
the  First  National  Bank  of  El  Reno,  Oklahoma,  a  corpora- 
tion, and  others.  From  the  judgment,  the  defendant  named 
brings  error.    Affirmed. 

George  S.  Pearl,  for  plaintiff  in  error. 

H.  L.  Fogg  and  W.  E.  Bennett,  for  defendant  in  error. 

Opinion  by  COLLIER,  C.  This  action  was  brought  by 
the  Davidson-Case  Lumber  Company,  hereinafter  called 
"plaintiff,"  to  enforce  a  materialman's  lien  upon  the  build- 
ings named  in  the  petition  in  said  cause  for  the  sum  of 
$1,174.17.  The  First  National  Bank  of  El  Reno,  T.  K. 
Craig,  and  L.  A.  McAllister,  who  were  alleged  to  claim 
some  interest  in,  or  lien  on,  the  buildings  described  in  said 
petition,  were,  together  with  the  administratrix  of  the  es- 
tate of  N.  A.  Carr,  deceased,  who  had  had  said  buildings 
erected,  made  parties  defendant  in  this  action.  By  agree- 
ment, the  case  was  tried  to  the  court.  The  said  bank  moved 
that  plaintiff  be  required  to  make  its  petition  more  definite 
and  certain,  which  motion  was  overruled  and  ruling  ex- 
cepted to.  Thereupon  said  bank  demurred  to  the  petition, 
"upon  the  ground  that  the  facts  alleged  in  the  petition  did 
not  state  a  cause  of  action,"  which  demurrer  was  overruled 
and  ruling  excepted  to.  Thereafter  said  bank  answered, 
denying  specifically  the  allegations  of  plaintiff's  petition, 
and  alleging  that  it  foreclosed  a  chattel  mortgage,  executed 
by  the  owner  of  said  building  to  it,  upon  said  building,  and 
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prayed  that  the  rights  of  the  answering  defendant,  under 
its  chattel  mortgage  foreclosure,  be  declared  superior  to  all 
claims  of  the  plaintiff  herein.  A  reply  was  filed  by  plaintiff 
to  the  answer  made  by  the  bank,  denying  every  allegation 
and  statement  in  said  answer.  T.  K.  Craig  filed  an  answer 
and  cross-petition,  averring  that  by  reason  of  work  and 
labor  performed  by  himself,  to  the  amount  of  $189.40,  and 
for  work  and  labor  performed  by  L.  A.  McAllister,  to  the 
amount  of  $67.80,  in  constructing  the  buildings  described  in 
said  petition,  which  said  last-named  claim  said  McAllister 
had  assigned  to  him  (Craig),  he  (Craig)  had  a  su- 
perior lien  to  that  of  plaintiff  on  said  buildings.  Said  bank 
filed  a  motion  to  require  plaintiff  in  said  cross-petition  to 
make  said  cross-petition  more  definite  and  certain,  so  as  to 
show  whether  or  not  said  assignment  of  said  claim  of  Mc- 
Allister to  Craig  was  in  writing;  which  motion 
was  overruled  and  exceptions  saved.  The  administratrix 
of  the  estate  of  N.  A.  Carr,  deceased,  filed  an  answer,  deny- 
ing each  and  every  allegation  contained  in  plaintiff's  peti- 
tion, and  admitting  that  she  was  the  duly  appointed,  quali- 
fied, and  acting  administratrix  of  the  estate  of  said  N.  A. 
Carr,  deceased.  Over  the  objection  and  exception  of  the 
bank,  Tompkins,  who  was  the  agent  and  manager  of  plain- 
tiff, was  permitted  to  testify  as  to  a  conversation  held  by 
him  with  the  deceased,  N.  A.  Carr,  in  regard  to  the  subject- 
matter  of  the  suit;  but  the  evidence  is  not  set  out  in  the 
brief. 

No  final  judgment  is  shown  by  the  record  to  have  been 
rendered  in  this  case;  but  there  is  an  order  of  the  court, 
denying  a  motion  for  a  new  trial,  to  which  exception  was 
saved.  In  the  state  of  the  record,  there  being  no  final  judg- 
ment therein,  the  only  error  assigned  that  we  can  review  is 
the  action  of  the  court  in  refusing  a  new  trial. 
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We  do  hot  think  the  court  erred  in  overruling  the  mo- 
tion of  said  bank  to  make  the  petition  of  plaintiff  more 
definite  and  certain,  for  the  reason  that  it  was  entirely 
immaterial  as  to  when  the  buildings  were  commenced,  or 
when  they  were  completed ;  the  material  questions  involved 
being  the  time  the  last  material  used  in  the  buildings  was 
furnished,  and  whether  or  not  the  lien  was  filed  within  the 
time  provided  by  law.  When  the  material  for  several  build- 
ings is  being  furnished  by  the  same  materialman  to  a  party 
for*  the  erection  of  buildings  on  the  same  tract  of  land,  it 
is  not  necessary  to  specify  the  parts  of  such  material  used 
in  each  specific  building. 

We  are  unable  to  see  that  the  case  of  Ryndak  v.  Sea- 
well,  13  Okla.  737,  76  Pac.  170,  cited  in  brief  of  the  bank  as 
in  14th  Okla.,  conflicts  with  the  view  herein  expressed,  or  in 
any  way  tends  to  support  the  contention  of  the  bank  that 
said  motion  to  make  more  definite  and  certain  should  have 
been  sustained. 

The  demurrer  of  the  bank  to  the  petition,  for  the  rea- 
son that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  is,  in  our  opinion,  without  merit.  The 
averments  in  the  petition  as  to  the  bank  were  that  it  had, 
or  claimed  to  have,  some  interest  in  said  improvements  or 
premises  described  in  the  petition,  and  the  prayer  was  that 
said  bank  be  required  to  set  up  its  interest,  claim,  or  lien  in 
regard  to  said  property ;  and  this  averment  and  prayer  gave 
said  bank  full  information  as  to  the  cause  of  action  which 
it  was  called  upon  to  defend  against.  Again,  the  demurrer 
was  not  upon  the  ground  that  the  petition  failed  to  state  a 
cause  of  action  against  said  bank,  but  is  directed  to  the 
petition  as  a  whole ;  and,  as  the  petition  states  a  good  cause 
of  action  upon  open  account  against  the  administratrix  of 
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the  estate  of  the  deceased,  who  had  said  buildings  erected, 
the  demurrer  was  without  force. 

In  Berry  et  al.  v.  Geiser  Mfg.  Co.,  15  Okla.  364,  85  Pac. 
699,  it  is  held  : 

"Where  the  language  of  the  petition  is  sufficiently  ex- 
plicit to  raise  an  issue  of  fact  upon  which  the  pleader  would 
be  entitled  to  recover  in  the  case,  it  is  error  to  sustain  a 
general  demurrer  to  the  petition." 

It  is  true  that  section  3872,  Rev.  Laws  1910,  provides 
that: 

"Where  a  statement  has  been  filed  and  recorded  as 
herein  provided,  sufch  assismment  may  be  made  by  an  entry, 
on  the  same  page  of  the  mechanic's  lien  docket,  containing 
the  record  of  the  lien,  signed  by  the  claimant,  or  his  lawful 
representative,  and  attested  by  the  clerk;  or  such  assign- 
ment may  be  made  by  a  separate  instrument  in  writing." 

In  short,  an  assignment  of  a  materialman's  lien,  after 
the  same  has  been  filed,  can  only  be  made  in  the  way  pro- 
vided by  statute ;  that  is  to  say,  the  assignment  must  be*  in 
writing.  From  a  strictly  technical  view,  the  court  should 
have  required  said  cross-petition  to  be  made  more  definite 
and  certain;  but,  as  the  subsequent  pleadings  of  the  bank 
show  that  it  had  full  knowledge  that  said  assignment  was 
in  writing,  and  its  only  complaint  was  as  to  the  form 
thereof,  we  think  that  the  court's  action,  though  technically 
wrong,  was  harmless  error. 

There  is  no  question  but  that  at  the  proper  time  said 
bank  requested  the  court  to  make  findings  of  fact  and  con- 
clusions of  law,  and  this  it  was  clearly  the  duty  of  the  court 
to  do.  Section  5017,  Rev.  Laws  1910.  We  have  carefully 
examined  and  considered  the  record  as  to  what  purports 
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to  be  the  findings  of  fact  and  conclusions  of  law  made  by 
the  court,  and  are  compelled  to  hold  that  the  claimed  find- 
ings of  fact  and  conclusions  of  law,  set  up  in  the  record,  do 
not  constitute  findings  of  fact  and  conclusions  of  law.  But 
the  record  fails  to  disclose  that  said  bank  excepted  to  the 
failure  of  the  court  to  make  findings  of  fact  and  conclusions 
of  law,  or  assigned  in  its  motion  for  a  new  trial,  as  a 
ground  therefor,  the  failure  of  the  court  to  make  such  find- 
ings of  fact  and  conclusions  of  law.  Because  of  this  failure 
to  except  and  state  as  a  ground  for  a  new  trial  in  the  mo- 
tion for  a  new  trial,  the  dereliction  on  the  part  of  the  court 
to  make  such  findings  of  fact  and  conclusions  of  law  must 
be  regarded  as  waived.  Had  proper  exceptions  been  taken 
to  said  action  of  the  court  in  failing  to  make  findings  of 
fact  and  conclusions  of  law,  and  such  fact  stated  as  a  ground 
for  a  new  trial  in  the  motion  for  a  new  trial,  such  failure 
of  the  court  would  have  been  reversible  error.  Insurance 
Co.  of  North  America  v.  Taylor,  34.0kla.  186,  124  Pac.  974. 

We  are  unable  to  say  whether  or  not  the  court  erred 
in  admitting  incompetent  testimony,  as  the  substance  of 
the  testimony  complained  of  is  not  set  out  in  the  brief  of 
plaintiff  in  error,  and  we  are  therefore  under  no  obligation 
to  consider  this  assignment. 

As  there  is  no  final  judgment  in  the  record,  we  are 
unable  to  say  that  the  judgment,  if  any  was  rendered  by 
the  court,  is  not  supported  by  the  evidence  introduced  at 
the  trial. 

We  do  not  think  the  admission  of  the  evidence  of 
Tompkins  as  to  his  conversation  with  Carr,  upon  the 
ground  that  said  Tompkins  was  agent  and  manager  of  the 
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plaintiff,  was  in  violation  of  section  5049,  Rev.  Laws  1910, 
inasmuch  as  he  was  not  a  party  to  the  litigation,  nor  in  any 
manner  interested  therein,  nor  disqualified  as  a  witness 
under  sai^d  section. 

The  fact  that  when  thfe  bank  took  its  mortgage  it  was 
with  the  declaration  of  the  deceased  owner  of  the  buildings 
that  every  building  was  completed,  except  the  house  26  by 
30  feet,  then  in  course  of  construction,  and  that  there  was 
no  record  of  any  lien  having  been  filed,  in  no  wise  affected 
the  lien  of  plaintiff,  if  its  lien  was  not  filed  until  after  the 
execution  of  said  mortgage,  provided  it  was  filed  within 
the  time  authorized  by  law. 

It  is  urged  by  plaintiff  that,  inasmuch  as  there  is  no 
final  judgment  shown  by  the  record,  there  is  nothing  ap- 
pealed from,  and  that  this  court  is  without  jurisdiction  to 
review  the  case;  but  this  insistence  is  without  merit,  as 
section  5236,  Rev.  Laws  1910,  provides  that  an  appeal  may 
be  taken  to  this  court  from  an  order  of  court  refusing  or 
granting  a  new  trial.  Said  section  has  bien  construed  by 
this  court,  in  Roof  v.  Franks,  26  Okla.  392,  110  Pac.  1098, 
wherein  Justice  Turner  says : 

"By  motion  to  dismiss  defendant  in  error  challenges 
the  jurisdiction  of  this  court  to  inquire  into  the  merits  of 
this  case  on  the  ground  that  no  judgment  has  been  entered 
on  the  verdict  in  the  trial  court.  We  think  we  have  juris- 
diction. Wilson's  St.,  sec.  4733,  provides  that  this  court 
may  reverse,  vacate,  or  modify  an  order  overruling  a  mo- 
tion for  a  new  trial.  This  we  have  jurisdiction  to  do  not- 
withstanding judgment  has  not  been  entered  on  the  ver- 
dict. American  Stirety  Co.  v,  Ashmore  et  aZ.,  74  Kan.  325. 
86  Pac.  453,  and  authorities  there  cited;  Lookabaugh  v. 
Cooper,  5  Okla.  102,  48  Pac.  99." 
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Our  holding  that  thiis  court  has  jurisdiction  to  review 
the  granting  or  refusal  to  grant  a  new  trial,  in  a  case  in 
which  no  final  judgment  is  shown  by  the  record,  is  not  in 
conflict  with  the  case  of  Mobley  v.  Chicago,  R,  I.  &  P.  iJf . 
Co.,  44  Okla.  788,  145  Pac.  321,  as  in  that  case  there  was 
neither  a  iinal  order,  an  order  upon  a  motion  granting  or 
refusing  a  new  trial,  nor  a  final  judgment. 

The  court  properly  refused  to  grant  a  new  trial,  and 
its  order  should  be  affirmed. 

A  rehearing  having  been  granted,  we  recommend  that 
the  former  opinion  filed  herein  be  withdrawn,  and  that 
this  opinion  be  adopted  as  the  opinion  of  the  court. 

By  the  Court:    Ft  is  so  ordered. 


Pf^RKS  V.  McELHOES  et  al. 

So.  4(M)S.     Opinion  Filt^l  .Tune  8,  1915. 

Keflle<l  Decvmher  6,  im5. 

(152  Pac.  11.10 J 

APPKAL  AND  BRROR^FaUure  to  File  Brief— Dismissal  of  Appeal 

Syllalius   the  ssanie  as   in    l^ryan   v.   Vmholts.   42  Olda.   447,   141 
Pae.  1107. 

(Syllalms  l>y  (;all)raith,  (\) 

Error  from  Distinct  Court,  Comanche  County; 
J,  T.  Johnson,  Judge. 

Action  by  W.  N.  Parks  against  S.  I.  McElhoes,  acting 
County  Judge,  and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Dismissed. 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  703 


Tui)elo  Towusite  Co.  v.  (VK»k  et  al. 


Clias.  Mitschrich,  for  plaintiff  in  error. 

Opinion  by  GALBRAITH,  C.  The  petition  in  error 
and  case-made  in  this  case  was  filed  in  this  court  on  De- 
cember 3,  1912,  and  the  cause  has  been  regularly  submit- 
ted. The  plaintiff  in  error  has  filed  no  brief,  and  has  of- 
fered ho  excuse  for  his  failure  to  do  so. 

We  therefore  recommend  that  the  cause  be  dismissed. 

By  the  Court :    It  is  so  ordered. 


TUPELO  TOWNSITE  CO.  v.  COOK  et  al 

No.  5102.     Opinion  FikMl  ^^^vom!K'^  1«.  1915. 

Rehoaring  IH»nitMl  Doceniber  7.  1915. 

(153  Pac.  lt>l.) 

1.  APPEAL  AND  ERROR— Necessary  Parties— Dismissal  of  AppeaL 

All  parties  to  a  joint  judjrniont  who  api>ear  f:<>m  the  record  to 
have  a  ^all^«tautial  interest  in  sustain injr  «>r  n»versin^  the  Jud^T- 
ment,  order  and  (le(T(»e  of,  tlie  trial  (\>urt,  or  whose  intercuts 
mipht  he  affei-ttnl  l>.v  a  rever^^al.  and  new  trial  in  the  lower  ^^urt, 
are  ntH-es}«ary  |>art.ies  to  an  apj)eal.  and  tliis  is  not  a  <iuestiou 
rej*tinj?  in  the  diseietion  of  the  ai>iK»llate  court,  hut  is  a  funda- 
mental question  of  jurisdiction,  and  where  «ueh  partie.s  are  not 
itrouKht  into  this  etnirt,  either  as  i)laintifT.»<  or  defendants  in 
error,  the  appeal  must  he  dismisst^l  for  want  of  juris<liction. 

2.  {:-AME.  Where  a  joint  judfrmrnt  and  deeree  is  Tendered  againi»t 
four  imrties.  and  the  case-made  is  not  serve<l  upon  three  of  them, 
and  they  are  not  l^rest>nt.  and  have  no  notice  of  the  si^in^  and 
settling  of  the  ca>«e-made,  and  are  not  made  irartles  to  the  appeal 
in  any  way  or  manner,  the  api)eal  must  he  dismiss(Ml  for  want  of 
jurisdiction. 

(Syllahus  hy  Rohl>erts,  (\ » 

Error  from  District  Court,  Coal  County; 
Jesse  M.  Hatchett,  Judge: 
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Action  by  V.  S.  Cook  against  the  Tupelo  Townsite 
Company  and  others.  Judgment  for  plaintiff,  and  the  de- 
fendant named  brings  error.     Dismissed. 

See,  also,  43  Okla.  199,  141  Pac.  1167. 

Fooshee  &  Brunson,  for  plaintiff  in  error. 

A.  T.  West  and  Wimbish  &  Duncan,  for  defendants  in 
error. 

Opinion  by  ROBBERTS,  C.  This  case  comes  from 
the  district  court  of  Coal  county  and  was  brought  by  V. 
S.  Cook,  the  defendant  in  error  herein,  to  recover  judg- 
ment on  a  promissory  note,  dated  February  14,  1911,  and 
for  foreclosure  of  mortgage  of  same  date.  The  note  was 
signed  by  the  Tupelo  Townsite  Company,  a  corporation,  as 
principal,  and  Ed  King  and  C.  I.  Brewer  as  sureties,  and 
the  mortgage  was  on  certain  lands  ih  sections  35  and  36 
in  Twp.  2,  R.  8  E.,  in  that  county,  and  was  signed  by  the 
Tupelo  Townsite  Company.  The  amount  claimed  was 
$5,395,  with  interest  at  10  per  cent,  per  annum  from  date, 
and  attorney's  fees. 

The  prayer  of  the  petition  is  as  follows: 

"Plaintiff  prays  that  defendants  be  cited  to  answer 
this  petition  and  upon  final  hearing  he  have  judgment 
against  defendants  Tupelo  Townsite  Company,  Ed.  King, 
and  C.  I.  Brewer,  and  each  of  them,  for  the  principal  sum 
of  $5,395,  the  face  of  said  note,  together  with  interest 
thereon  from  date  of  said  note  until  date,  amounting  to 
$741.88,  and  attorney's  fee  as  provided  in  said  note, 
amounting  to  $613.68,  amounting  in  all  to  $6,750.56,  and 
for  his  costs  of  this  action,  and  for  a  judgment  foreclosing 
the  lien  of  said  plaintiff  on  said  property,  to  wit:  The 
S.  W.  l^  and  W.  Vi  of  S.  E.  Vi  of  Sec.  36,  T.  2  N.,  R.  8 
E.;  N.  W.  1/4  of  the  N.  E.  i^,  W.  1/2  of  the  N.  E.  14  of  N. 
E.  14,  N.  1/2  of  the  S.  W.  V^  of  the  N.  E.  14,  all  in  Sec.  35, 
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T.  2  N.,  R.  8  E.,  except  block  95 — and  for  judgment  quiet- 
ing plaintiff's  title  and  lien  on  said  above-described  prem- 
ises and  forever  barring  all  of  said  defendants,  J.  E.  Chriss, 
C.  I.  Brewer,  R.  E.  Calloway,  Ed  King,  George  N.  G.bbs, 
S.  B.  Brooks,  Wiley  W.  Lowrey  and  W.  L.  Rucker,  and 
Tupelo  Townsite  Company,  and  each  of  them  from  any  lien, 
estate,  interest,  or  title  thereto,  and  that  said  mortgage 
premises  be  ordered  to  be  sold  to  satisfy  said  judgment, 
and  for  such  other,  further,  and  special  relief  as  plaintiff 
may  be  entitled." 

Defendants  were  apparently  served  as  required  by  law. 
All  the  defendants  defaulted  except  Wiley  W.  Lowrey  and 
S.  B.  Brooks,  each  of  whom  answered  by  general  denial, 
and  filed  cross-petitions. 

The  defendant  Wiley  W.  Lowrey  in  his  cross-petition 
alleges,  in  substance,  that  on  the  30th  day  of  March,  1911, 
he  entered  into  a  written  contract  with  the'  defendant  C. 
M.  Witter  for  the  purchase  of  the  lands  in  sections  35  and 
36  described  in  plaintiff's  petition  and  mortgage,  and  528 
town  lots  in  the  town  of  Tupelo,  upon  which  contract  he 
paid  to  said  Witter  the  sum  of  $1,000  and  agreed  to  pay 
the  further  sum  of  $12,000  upon  delivery  of  a  good  and 
perfect  title  thereto,  and  that  said  defendant  Witter  had 
wholly  failed  to  convey  said  property  as  agreed,  whereby 
said  cross-petitioner  claimed  a  lien  on  each  and  all  of  said 
property  for  the  sum  of  $1,000  and  interest,  and  for  which 
he  prayed  judgment  and  decree  of  foreclosure  as  follows: 

'This  defendant  prays  that  none  of  the  parties  hereto 
take  anything  whatever  as  against  him  by  reason  of  this 
suit  or  have  any  liens  adjudged  in  the'r  favor  prior  to  the 
lien  of  this  defendant  against  any  of  the  premises  above 
described,  and  that  he  have  and  recover  of  and  from  the 
defendants  C.  M.  Witter  and  Tupelo  Townsite  Company, 
a  corporation,  the  sum  of  $1,000  with  6  per  cent,  interest 
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thereon  fi;*om  March  24,  1911,  until  paid,  and  his  costs 
herein  expended  and  that  he  be  ad.iudged  to  have  a  lien 
upon  the  premises  above  described  to  secure  the  payment 
of  said  sum,  and  that  said  premises  be  ordered  sold  accord- 
ing to  law,  and  that  from  the  proceeds  of  said  sale  payment 
be  made,  first,  on  the  cost  of  said  sale  and  this  action ;  and, 
second,  on  the  judgment  of  defendant  herein;  and,  third, 
that  the  surplus,  if  any,  be  paid  out  according  to  the  order 
of  this  court." 

The  defendant  S.  B.  Brooks  in  his  cross-petition  al- 
leges, in  substance,  that  on  the  25th  day  of  April,  1911,  the 
Tupelo  Townsite  Company,  a  corporation,  made  and  de- 
livered to  this  defendant  its  promissory  note  for  $3,015, 
with  interest,  and  that  said  note  was  duly  indorsed  by  de- 
fendant C.  M.  Witter,  whereby  the  defendants  Tupelo 
Townsite  Company  and  C.  M.  Witter  became  indebted  to 
this  defendant  in  the  sum  specified.  That  said  note  is  long 
past  due  and  not  paid.  That  at  the  same  time  and  place  and 
as  a  oart  of  the  same  transaction  the  defendant  Tupelo 
Townsite  Company,  for  the  purpose  of  securing  said  note, 
mortgaged  to  said  defendant  certain  real  estate — describing 
it.  The  mortgages  include  the  lands  in  sections  35  and  36  de- 
scribed in  plaintiff's  petition,  and  a  large  number  of  lots 
and  blocks  in  the  town  of  Tupelo,  covered  by  defendant 
Lowrey's  contract,  but  not  included  in  plaintiff's  mortgage. 
The  petition  alleges  a  breach  of  the  mortgage  contract,  and 
prays  for  judgment  and  foreclosure  of  mortgage  as  fol- 
lows: 

"Wherefore  th?s  defendant  prays  judgment  against 
the  said  defendants  the  Tupelo  Townsite  Company  and  C. 
M.  Witter  for  the  sum  of  $3,015,  together  with  interest 
thereon  at  the  rate  of  10  per  cent,  per  annum  from  April 
25,  1911,  and  $250  attorneys'  fees,  amounting  in  all  to 
$3,633.21,  with  interest  at  10  per  cent,  from  date  of  judg- 
ment and  for  costs  of  this  action  and  for  further  judgment 
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foreclosing  defendant's  mortgage  upon  all  of  said  property 
above  described  and  for  judgment  quieting  this  defendant's 
title  and  lien  on  said  above-described  lands  and  premises 
and  forever  barring  said  defendants  the  Tupelo  Townsite 
Company,  C.  M.  Witter,  W.  R.  Rucker,  J.  E.  Ghriss,  R.  E. 
Calloway,  Geo.  N.  Gibbs,  arid  Wiley  W.  Lowrey  from  any 
lien,  estate,  interest,  or  title  thereto,  and  that  said  mortgage 
premises  be  ordered  to  be  sold  and  the  proceeds  arising 
from  the  sale  of  the  lands  described  in  plaintiff's  petition  be 
applied:  (1)  To  the  payment  of  all  costs  of  suit.  (2) 
To  the  payment  of  Cook'-^  debts,  interest,  and  attorneys 
fees,  the  balance  to  be  paid  to  this  defendant,  and  that  the 
lands  and  premises  described  in  paragraph  four  of  this 
answer  be  ordered  sold  and  the  proceeds  therefrom  be  ap- 
plied to  the  payment  of  this  defendant's  debt,  interest,  and 
attorney's  fees,  the  balance  to  be  paid  as  the  court  may 
direct  and  for  such  other  and  further  relief  as  to  the  court 
may  seem  just  and  equitable  in  the  premises." 

These  mortgages  and  liens  were  recorded  in  the  order 
as  follows:  Cook's  mortgage  on  February  11,  1911,  at 
2:30  p.  m.;  Lowrey's  contract  May  8,  1911,  10:40  a.  m. 
The  record  does  not  appear  to  be  certain  as  to  when  the 
Brooks  mortgages  were  filed  for  record. 

Demurrers  were  filed  to  the  petition  and  cross-petition 
and  overruled  and  exceptions  saved.  Answers  and  replies 
were  filed  and  issues  duly  joined.  Trial  was  had,  and  judg- 
ment and  decrees  rendered  as  follows: 

"The  court  being  fully  advised  in  the  prem'ses  finds: 
That  all  of  the  allegations  and  averments  contained  in 
plaintiff's  petition  filed  herein  are  true,  and  that  there  is 
due  him  from  the  said  defendant  the  Tupelo  Townsite  Com- 
pany, a  corporation,  C.  I.  Brewer,  and  Ed.  King  on  the  note 
sued  on  in  this  action,  the  sum  of  $6,924.70,  and  the  court 
further  finds  that  plaintiff  has  a  valid  and  subsisting  lien  . 
on  said  lands  and  tenements  in  said  petition  described  by 
virtue  of  the  mortgage  and  set  out  in  said  petition  to  secure 
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the  payment  of  said  indebtedness,  interest,  attorney's  fees, 
and  costs,  and  that  said  mortgage  has  therein  the  words 
'Appraisement  waived.'  The  said  property  so  included  in 
said  mortgage  being  described  as  follows:  S.  W.  14  and 
W.  1/2  of  the  S.  E.  14  of  Sec.  36,  T.  2  N.,  R.  8  E. ;  N.  W.  V4 
of  N.  E.  lA,  W.  1/2  of  the  N  E.  i^  of  N.  E.l^  of  the  S.  E. 
1/4  of  the  S.  E.  lA,  N.  1/2  of  the  S.  W.  14  of  N.  E.  14,  all  in 
Sec.  35,  T.  2  N.,  R.  8  E.,  except  block  95. 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court,  that  the  plaintiff,  V.  S.  Cook,  do  have  and  recover 
of  and  from  the  said  defendants  the  Tupelo  Townsite  Com- 
pany, C.  I.  Brewer,  and  Ed  King  the  sum  of  $6,385.20,  the 
amount  so  as  aforesa'd  found  due  to  plaintiff,  and  the  fur- 
ther sum  of  $539.50  as  attorney's  fees,  and  all  costs  and 
that  saM  judgment  bear  interest  from  this  date  at  the  rate 
of  10  per  cent,  per  annum. 

"And  the  court  further  finds  that  the  allegations  and 
averments  contained  in  the  cross-petition  of  the  defendant 
S.  B.  Brooks,  filed  herein,  are  true,  and  that  there  is  due 
from  the  Tupelo  Townsite  Company  and  C.  M.  Witter,  the 
indorser  on  said  note  to  said  defendant  and  cross-petitioner, 
S.  B.  Brooks,  on  the  note  and  two  mortgages  sued  on  in 
this  action,  the  sum  of  $3,015,  with  interest  thereon  from 
April  25,  1911,  at  the  rate  of  10  per  cent,  per  annum  aggre- 
gating the  sum  of  $3,575.30  and  reasonable  attorney's  fees, 
which  the  court  finds  to  be  the  sum  of  $250,  and  that  said 
judgment  should  bear  interest  at  th?  rate  of  10  per  cent, 
per  annum  until  paid ;  and  the  court  further  finds  that  the 
said  defendant  S.  B.  Brooks  has  a  valid  and  subsisting  lien 
on  the  lands  and  tenements  in  his  cross-petition  described 
by  virtue  of  the  two  mortgages  sued  on  and  set  out  in  said 
cross-petition  to  secure  the  payment  of  said  indebtedness, 
attorney's  fees  and  costs  of  said  suit,  and  that  said  mort- 
gages have  the  words,  'Appraisement  waived;'  that  the 
property  so  included  in  one  of  said  mortgages  is  situated 
in  Coal  county  and  described  as  follows:  [Land  in  sec- 
tions 35  and  36  described  in  Cook's  mortgage] — on  which 
said  lands  the  court  finds  that  S.  B.  Brooks  has  a  second 
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mortgage,  which  is  subject  to  the  prior  and  first  lien  of 
the  plaintiff,  V.  S.  Cook,  and  another  mortgage  and  lien 
on  the  following  lands  and  tenements,  situated  in  Coal 
county,  Okla.,  to  wit :  [Lots  and  blocks  in  town  of  Tupelo 
described  in  Brooks'  mortgage] — all  in  the  town  of  Tupelo, 
Okla.,  according  to  the  official  plats  thereof,  now  of  record 
in  said  county,  on  which  the  court  finds  that  the  defendant 
S.  B.  Brooks  has  a  first  lien. 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court  that  said  defendant  and  cross-petitioner,  S.  B.  Brooks, 
do  have  and  recover  of  and  from  the  said  defendant  Tupelo 
Townsite  Company,  and  C.  M.  Witter,  the  sum  of  $3,515.20, 
the  amount  so  as  aforesaid  found  due  to  said  S.  B.  Brooks 
from  said  defendants,  and  the  further  sum  of  $250  as  at- 
torney's fees,  making  a  total  sum  so  due  said  defendant  of 
$3,765.30,  and  that  said  judgment  bear  interest  at  the  rate 
of  10  per  cent,  per  annum  until  paid. 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court:  That  in  case  the  said  defendant  Tupelo  Townsite 
Company,  C.  I.  Brewer,  and  Ed  King  fail  for  six  months 
from  the  rendition  of  this  judgment  to  pay  to  said  plain- 
tiff, V.  S.  Cook,  the  sum  of  $6,924.70,  the  amount  so  as 
aforesaid  found  due  to  said  plaintiff,  together  with  the  in- 
terest thereon,  and  the  cost  of  this  action,  and  in  case  the 
said  defendant  the  Tupelo  Townsite  Company  and  C.  M. 
Witter  fail  for  six  months  from  the  rendition  of  this  judg- 
ment to  pay  to  the  defendant  S.  B.  Brooks,  the  said  sum 
of  $3,765.30,  the  amount  so  as  aforesaid  found  due  to  S.  B. 
Brooks,  together  with  the  interest  thereon,  an  order  of  sale 
issue  by  the  clerk  of  this  court  to  the  sheriff  of  said  county 
of  Coal,  State  of  Oklahoma,  commanding  him  to  advertise 
and  sell  according  to  law  without  appraisement,  the  lands 
and  tenements  set  out  in  said  petition  and  cross-petition, 
and  hereinbefore  described.  That  in  making  said  sale,  the 
sheriff  is  ordered  and  directed  to  offer  for  sale  and  sell  said 
property  in  two  parcels,  to  wit,  first,  the  property  covered 
by  the  mortgage  to  V.  S.  Cook,  and  described  as  follows : 
[Here  lands  in  sections  35  and  36.J     That  the  proceeds 
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arising  from  the  sale  of  said  lands  and  premises  shall  be 
paid  and  applied  as  follows :  First,  to  the  payment  of  the 
costs  of  said  sale,  and  of  this  action.  Second,  to  the  pay- 
ment to  said  plaintiff,  V.  S.  Cook,  the  said  sum  of  $6  924.70, 
the  amount  as  aforesaid  found  due  to  said  plaintiff,  and  the 
interest  thereon.  Third,  the  balance,  if  any,  arising  from 
said  sale  to  be  paid  to  said  cross-petitioner  and  defendant 
S.  B.  Brooks,  of  the  sum  of  $3,765.20,  the  amount  so  as 
aforesaid  found  due  to  said  defendant  S.  B.  Brooks,  to- 
gether with  the  interest  thereon.  Fourth,  that  the  residue, 
if  any  there  be,  be  paid  into  court  to  be  disposed  of  as  the 
court  may  determine  as  between  the  defendant  the  Tupelo 
Townsite  Company,  and  the  defendant  and  cross-petitioner 
Wiley  W.  Lowrey.  If  the  amount  derived  from  said  sale  of 
the  property  above  described  is  insufficient  to  satisfy  said 
judgment  and  costs  of  plaintiff,  V.  S.  Cook,  let  execution 
issue  in  favor  of  plaintiff,  V.  S.  Cook,  against  the  defendant 
Tupelo  Townsite  Company,  C.  I.  Brewer  and  Ed  King  for 
the  remainder  unpaid  and  due  to  said  V.  S.  Cook. 

"If  the  amount  derived  from  the  sale  of  said  last  above 
described  tract  of  lands  be  insufficient  to  pay  the  amount 
so  as  aforesaid  found  to  be  due  to  said  defendant  and  cross- 
petitioner,  S.  B.  Brooks,  then  the  said  sheriff  is  ordered  and 
directed  to  offer  for  sale  and  sell  the  following  described 
lands  and  premises  situated  in  Coal  county.  Okla.,  and  de- 
scribed in  the  mortgage  of  the  defendant  S.  B.  Brooks  to 
wit:  [Here  lots  and  blocks  in  town  of  Tupelo.]  That  the 
proceeds  arising  from  the  sale  of  said  lands  and  premises 
last  described  be  paid  and  applied  as  follows:  First,  to 
the  payment  of  all  costs  incurred  by  the  said  defendant 
S.  B.  Brooks  in  this  action.  Second,  to  the  payment  to  the 
said  S.  B.  Brooks  of  any  balance  that  may  be  due  to  him 
on  his  judgment  for  the  said  sum  of  $3,765.30,  after  having 
credited  same  with  any  balance  that  may  remain  from  the 
sale  of  the  first  described  lands,  together  with  the  interest 
thereon.  Third,  that  the  residue,  if  any  there  be,  be  paid 
into  court  to  be  disposed  of  as  the  court  may  determine,  as 
between  the  defendant  Tupelo  Townsite  Company,  and  the 
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defendant  and  cross-petitioner  Wiley  W.  Lowrey.  If  the 
amount  derived  from  the  sale  of  the  property  last  described 
is  insufficient  to  satisfy  said  judgment  and  costs  of  the  de- 
fendant S.  B.  Brooks,  or  any  balance  that  may  be  due 
thereon,  after  having  credited  same  with  balance  from  the 
sale  of  the  first  described  land,  then  let  execution  issue  in 
favor  of  the  defendant  S.  B.  Brooks,  for  the  remainder  due 
and  unpaid  to  said  defendant  S.  B.  Brooks. 

**The  court  further  finds  that  whatever  right,  title, 
or  interest  that  the  defendants  Wiley  W.  Lowrey,  R.  E; 
Calloway,  J.  E.  Chriss,  W.  L.  Rucker,  and  George  N.  Gibbs 
have  in  and  to  said  lands  or  any  part  thereof  are  inferior 
and  subject  to  the  mortgage  and  the  rights  of  the  plaintiff, 
V.  S.  Cook,  and  the  defendant  S.  B.  Brooks. 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court  that  from  and  after  the  sale  of  said  lands  and  tene- 
ments under  and  by  virtue  of  this  judgment  and  decree 
that  the  said  defendant  the  Tupelo  Townsite  Company, 
Wiley  W.  Lowrey,  R.  E.  Calloway,  J.  E.  Chriss,  W.  L. 
Rucker,  aAd  George  N.  Gibbs,  and  all  persons  claiming 
under  them'  or  either  of  them  since  the  commencement  of 
this  action,  be,  and  they  are  hereby  forever  barred  and 
foreclosed  of,  and  from  any  and  all  liens  upon,  right,  title, 
interest,  estate,  or  equity  of,  in  or  to  said  lands  and  tene- 
ments or  any  part  thereof." 

The  record  also  shows  that  G.  H.  Adams,  as  the  re- 
ceiver of  the  First  National  Bank  of  Tupelo,  asked  leave 
to  be  made  a  party  to  said  suit,  on  the  ground  that  as  such 
receiver  he  held  several  notes  against  the  defendant  Tupelo 
Townsite  Company,  and  his  application  tendered  his  duly 
verified  petition  to  the  court  praying  for  judgment  thereon. 
This  application  was  rejected,  to  which  ruling  of  the  court 
the  receiver  excepted. 

Motions  for  new  trial  were  overruled,  exceptions 
saved,  and  defendant  Tupelo  Townsite  Company  brings 
error. 
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The  case-made  was  served  on  plaintiff,  V.  S.  Cook, 
and  defendant  S.  B.  Brooks.  The  record  shows  that 
neither  C.  M.  Witter,  C.  I.  Brewer,  Ed  King,  nor  G.  H. 
Adams,  as  receiver  of  the  First  National  Bank,  was  made 
party  to  the  appeal.  They  were  all  parties  to  the  joint, 
indivisible  judgment.  The  case-made  was  not  served  on 
either  of  theni,  nor  was  it  settled  by  or  with  the  consent 
or  knowledge  of  either  of  them. 

The  defendant  in  error  V.  S.  Cook  moves  the  court  to 
dismiss  the  appeal  because  of  said  facts.  This  presents  a 
question  of  the  power  and  jurisdiction  of  this  court  to 
pass  upon  the  matters  involved  in  the  appeal,  and  squarely 
raises  the  proposition  as  to  whether  either  C.  M.  Witter, 
C.  I.  Brewer,  Ed.  King,  or  the  receiver,  was  and  is  a  neces- 
sary party  to  the  appeal.  As  stated  before,  this  is  a  joint 
judgment.  A  separate  judgment  could  not  have  been  ren- 
dered in  the  case. 

The  judgment  declares  in  favor  of  plaintiff,  V.  S. 
Cook,  for  $6,924.70,  against  the  defendant  Tupelo  Town- 
site  Company,  C.  I.  Brewer,  and  Ed  King,  with  decree  of 
first  lien  and  foreclosure  of  mortgage  upon  the  land  in 
sections  35  and  36. 

The  judgment  is  also  in  favor  of  defendant  S.  B. 
Brooks  against  the  defendants  Tupelo  Townsite  Company 
and  C.  M.  Witter  for  the  sum  of  $3,765.30,  with  decree  of 
lien  on  lands  in  sections  35  and  36  subject  to  lien  of  V.  S. 
Cook  and  first  lien  on  lots  and  blocks  in  town  of  Tupelo, 
and  for  foreclosure  of  mortgage.  It  is  then  ordered  by  the 
court  that  said  property  be  sold  and  the  proceeds  applied 
to  the  payment  of  the  costs  and  judgment  of  Cook  and 
Brooks,  "and  the  residue,  if  any  there  be,  paid  into  court 
to  be  disposed  of  as  the  court  may  determine,  as  between 
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the  defendant  Tupelo  Townsite  Company  and  defendant 
Wiley  W.  Lowrey."  And  the  court  further  decrees  that 
"whatever  right,  title,  or  interest  that  the  defendants  Wiley 
W.  Lowrey,  R.  E.  Calloway,  J.  E.  Chriss,  W.  L.  Rucker, 
and  George  N.  Gibbs  have  in  and  to  said  lands  or  any  part 
thereof,  are  inferior  and  subject  to  the  mortgages  and  the 
rights  of  the  plaintiff,  V.  S.  Cook,  and  the  defendant  S.  B. 
Brooks."  It  will  be  remembered  that  the  defendant  C.  M. 
Witter  is  an  indorser  on  the  note  to  S.  B.  Brooks,  and  that 
judgment  was  rendered  against  him  and  the  Tupelo  Town- 
site  Company  on  said  note  for  $3,765.30,  with  decree  of 
foreclosure  of  mortgage;  and  that  he  (Witter)  looks  to 
the  sale  of  said  real  estate  to  pay  said  judgment,  but  de- 
fendant Lowrey  also  claims  a  lien  on  the  same  real  estate. 
Suppose  the  judgment  should  be  reversed,  Lowrey  would, 
or  at  least  could,  insist  in  the  trial  court  that  he  had  a  prior 
lien  on  said  property.  It  must  be  apparent  to  all  that 
Witter  is  materially  interested  in  sustaining  this  judgment. 
He  was  therefore  not  only  a  proper,  but  a  necessary,  party 
to  this  appeal.  The  plaintiff  also  recovered  judgment 
against  tl\e  Tupelo  Townsite  Company  and  C.  I.  Brewer 
and  Ed  King,  and  a  decree  of  foreclosure,  with  an  order  to 
sell  the  real  estate  to  pay  said  judgment.  Brewer  and 
King  were  not  made  parties  to  the  appeal.  The  case-made 
was  not  served  on  them  or  either  of  them.  They  are  cer- 
tainly interested  in  sustaining  the  order  for  the  sale  of  the 
real  estate,  and  also  in  the  decree  that  plaintiflF's  mortgage 
was  the  prior  and  first  lien  on  said  land.  They  were 
necessary  parties  to  the  appeal  for  the  reason  that  their 
rights  might  be  seriously  affected  in  a  new  trial.  A  mere 
statement  of  the  facts  is  sufficient. 

The  receiver  should  also  have  been  made  a  party  to 
the  appeal.    These  are  not  questions  resting  in  the  discre- 
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tion  of  the  court;  they  are  fundamental  questions  of  juris- 
diction which  cannot  be  waived  by  the  parties  or  disre- 
garded by  the  appellate  court. 

The  rule  laid  down  by  a  long  line  of  decisions  in  this 
court  is  as  follows: 

"One  whose  rights  may  be  affected  by  a  reversal  or 
modification  of  a  judgment  appealed  from  is  a  necessary 
party  in  the  appellate  court."  (Wedd  v.  Gates,  15  Okla.  602, 
82  Pac.  808;  Humphrey  i\  Hunt,  9  Okla.  196,  59  Pac.  971.) 

"All  persons  who  are  parties  to  the  proceeding  in  the 
trial  court,  and  whose  interests  will  be  affected  by  the  re- 
versal of  a  judgment  on  appeal,  must  be  brought  in  and 
made  parties  in  the  appellate  court,  or  the  proceeding  will 
be  dismissed."  (Weisbender  v.  School  District,  24  Okla.  173, 
103  Pac.  639;  John  v.  PavlUn,  24  Okla.  636,  104  Pac.  365; 
Hughes  v,  Rhodes,  25  Okla.  172,  105  Pac.  650 ;  Seibert  v. 
First  National  Bank,  25  Okla.  778,  108  Pac.  628.) 

"All  persons  against  whom  a  joint  judgment  has  been 
rendered  must  be  made  parties  to  a  proceeding  to  reverse 
such  judgment,  and  a  failure  to  join  any  of  them,  either 
as  plaintiffs  or  defendants,  is  ground  for  the  dismissal  of 
the  case."  {Vaught  v.  Miners'  Bank,  27  Okla.  100,  111  Pac. 
214;  Bums  v.  Toney,  27  Okla.  728,  117  Pac.  209.) 

As  stated  before,  this  is  not  discretionary  with  this 
court.  The  appeal  must  be  dismissed  for  want  of  juris- 
diction. 


By  the  Court:     It  is  so  ordered. 
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MERCHANTS'  &  PLANTERS*  INS.  CO.  et  cU.  v. 
REEDER  et  al. 

No.  5752.    Opinion  Flleti  November  9,  1910. 

Rehearing  Deuieil  December  7,  1915. 

(15;^   Pttc.    111.) 

CORPORATIONS^Purehase  of  Corporate  Stock— Cootract—Considera- 
tioii — ^Performanee  of  Condition.  Where  A.  proposes  to  purchase 
capital  stock  of  an  insurance  compauy.  a  going  concern,  of  the 
par  value  of  $5,000,  for  $7,500,  provided  payment  may  be  made 
by  a  i>rc)mis.Hory  note  for  $3,500.  due  in  three  yea'is,  secured  by 
mortgage  and  a  five-year  lease  valued  at  $4,000,  and  the  insur- 
ance company  agrees  to  accept  the  offer,  provided  the  insurance 
department  of  the  state  will  approve  the  lease  as  an  asset  of  the 
c^ompany.  and  the  note  and  mortgage  and  lease  are  executed  and 
delivered  to  the  comjmny,  but  the  insmance  department  refuaee 
to  approve  the  lease,  and  A.  refuses  to  moillfy  his  proposition  and 
accept  stock  for  the  amount  of  the  note,  held,  "Ihat  the  contract 
for  the  purchase  of  the  stock  was  not  complete,  8in<?e  the  con- 
dition upon  which  it  was  made  was  never  performed,  and  A. 
never  became  a  stockholder  in  the  company,  and  ther^  was  a 
failure  of  cinisideration  for  the  note  and  mortgage  and  leaae, 
and  the  same  were  subject  to  cancellation. 

(Syllabus  by  (Mlbraith,  (\) 

Eirror  from  District  Courts  Tvlsa  County; 
L,  M,  Poe,  Jvdge. 

Action  by  C.  L.  Reeder  and  another  against  the 
Merchants'  &  Planters*  Insurance  Company  and  another. 
Judgment  for  plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Davidson  &  Williams,  for  plaintiffs  in  error. 

Martin  &  Moss,  for  defendants  in  error. 

Opinion  by  GALBRAITH,  C.  This  action  was  com- 
menced in  the  trial  court  by  C.  L.  Reeder  and  Jessica  V. 
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Reeder  against  the  Merchants'  &  Planters'  Insurance  Com- 
pany and  A.  B.  Ham,  its  receiver,  to  secure  the  cancella- 
tion and  surrender  of  a  certain  promissory  note  for  the 
sum  of  $3,500,  executed  by  the  Reeders  to  the  insurance 
company,  and  a  certain  real  estate  mortgage  given  to  secure 
the  same,  and  for  a  decree  canceling  a  certain  five-year 
lease  for  apartments  in  the  Reeder  Building  in  Tulsa,  Okla., 
executed  by  the  Reeders  to  the  insurance  company,  the 
ground  for  concellation  being  fraud  and  failure  of  con- 
sideration in  securing  the  execution  of  the  note,  mortgage, 
and  lease.  The  answer  denied  the  fraud  charge,  and  al- 
leged that  the  note  and  mortgage  and  lease  were  executed 
and  delivered  in  payment  of  a  subscription  of  $5,000  of  the 
capital  stock  in  the  Merchants'  &  Planters'  Insurance  Com- 
pany at  the  agreed  price  of  $7,500,  and  alleged  the  perform- 
ance of  the  conditions  of  the  contract  of  subscription  on 
the  part  of  th6  company  and  prayed,  by  way  of  affirmative 
relief,  that  the  lease  be  sustained,  and  that  the  judgment 
be  rendered  in  favor  of  the  company  for  the  amount  of 
the  note  and  interest,  and  for  foreclosure  of  the  mortgage 
given  to  secure  the  same.  There  was  a  trial  to  the  court, 
a  finding  for  the  plaintiff s,  and  a  judgment  and  decree  en- 
tered canceling  the  note  and  mortgage  and  lease.  To  re- 
view this  decree  an  appeal  has  been  perfected  to  this  court. 

The  cause  is  here  presented  on  two  separate  and  dis- 
tinct theories.  The  plaintiffs  in  error's  theory  is  that  there 
was  a  contract  of  subscription  or  purchase  of  5,000  shares 
of  stock  in  the  insurance  company  by  Reeder,  and  this  acr- 
tion  is  to  rescind  and  cancel  that  contract,  while  the  de- 
fendants in  error  present  the  case  on  the  theory  that  there 
was  no  contract  of  subscription  or  purchase  of  the  stock, 
but  merely  an  offer  to  purchase  on  condition, 'and  that  the 
condition  was  never  performed,  and  therefore  there  was 
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no  contract,  and  an  entire  failure  of  consideration  for  the 
execution  of  the  note,  mortgage,  and  lease.  The  theory 
of  the  plaintiffs  in  error  assumes  the  existence  of  the  very 
fact  put  in  issue  by  the  pleadings,  namely,  whether  or  not 
the  proposal  or  offer  to  purchase  the  stock  was  conditional 
or  absolute,  and  the  entire  case  of  the  plaintiffs  in  error 
is  based  upon  a  false  premise,  and  therefore  falls  when  the 
error  upon  which  their  entire  theory  of  the  case  depends 
is  disclosed.  There  is  no  doubt  about  the  line  of  author- 
ities presented  in  support  of  the  argument  on  behalf  of 
the  plaintiffs  in  error  being  sound  and  well  supported  in 
reason  and  authority.  There  can  be  no  doubt  about  the 
contention  that  if  Dr.  Reeder  agreed  to  purchase  the  stock 
and  gave  the  note  and  mortgage  and  lease  in  payment 
thereof,  and  if  creditors  dealt  with  the  company  in  faith 
of  this  fact,  and  have  extended  credit  to  it  on  account 
thereof,  after  a  lapse  of  an  unreasonable  time,  and  after 
the  insolvency  of  the  company  had  been  adjudicated  and 
a  receiver  appointed  to  administer  upon  its  assets,  he  can- 
not rescind  his  contract  and  avoid  the  Habilities  and  respon- 
sibilities of  a  stockholder  in  the  company.  That  is  good 
doctrine,  and  sound  both  in  law  and  in  morals,  but  that  is 
not  the  case  presented  by  this  record.  That  law  is  nof 
applicable  to  this  case,  and  does  not  govern  in  its  disposi- 
tion. 

ThjB  defendants  in  error  contend  that  they  did  not 
enter  into  a  contract  of  subscription  for  capital  stock; 
that  they  never  were  stockholders  in  the  company;  that 
they  simply  made  a  proposition  to  purchase  the  stock;  and 
that  this  proposition  was  upon  a  condition  which  was  never 
performed,  and  therefore  they  never  became  stockholders 
and  never  assumed  the  rights  and  liabilities  of  such  in  the 
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company.  The  trial  court  evidently  found  in  favor  of  the 
theory  of  the  defendants  in  error. 

It  is  charged  in  the  petition,  in  substance,  that  the 
Reeders,  being  deceived  and  misled  by  the  false  and  fraud- 
ulent representations  made  by  the  agents  of  the  company 
as  to  its  solvency  and  prospects,  proposed  to  purchase  $5,- 

000  of  the  stock  in  the  insurance  company  for  the  sum  of 
$7,500,  provided  the  company  would  accept  in  payment 
thereof  their  mortgage  note  for  $3,500  and  lease  for  $4,000 ; 
that  the  note  and  mortgage  and  lease  were  executed  and 
delivered  to  the  insurance  company,  but  it  refused  to  de- 
liver the  stock,  because  the  insurance  department  of  the 
State  of  Oklahoma  refused  to  approve  the  lease  for  $4,000 
as  an  asset  of  the  company,  and  therefore  the  oifer  failed, 
the  condition  upon  which  it  was  made  was  not  performed, 
and  there  was  no  consideration  for  the  note,  mortgage,  and 
lease. 

The  officers  of  the  insurance  company  were  not 
present  at  the  trial,  and  the  testimony  of  Reeder  as  to  the 
contract  is  not  contradicted,  and  is,  in  part,  as  follows : 

"A.     I  was  solicited  to  take  stock  in  the  company. 

"The  Court:  By  whom?  A.  By  Mr.  Pattie  and  his 
representative.  Q.  Who  were  they.  Doctor?  A.  At  that 
time  Mr.  Capps  and  Mr.  Oliphant.  I  finally  consented  to 
take  $7,500.00  worth  of  stock.     Q.  Right  there.  Doctor,  may 

1  interrupt  you  ?  Were  you  taking  that  stock  at  par  or  at 
premium?  A.  What  premium?  Q.  At  a  dollar  and  a 
half  per  dollar.  A.  On  the  representations  made  by  Mr. 
Pattie,  I  was  subscribing  for  that  amount  of  stock  in  order 
that  I  might  have  sufficient  interest  to  give  attention  to  it. 
The  contract  of  payment  of  the  stock  was  a  rental  contract 
of  five  years,  which  would  be  a  lease  covering  a  period  of 
five  years  at  $4,000,  and  a  real  estate — a  note  secured  by 
real  estate  security  for  the  remainder,  it  being  understood 
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that  the  note  with  real  estate  security  would  not  be  utilized 
nor  cashed,  but  be  held  as  one  of  the  assets  of  t]ie  com- 
pany. *  *  *  Q.  Wait;  just  there  at  that  t me  that  Mr. 
Pattie  called  your  attention  to  the  fact  that  the  lease  could 
not  be  accepted,  was  there  any  proposition  made  by  him 
for  the  company  to  take  your  subscription  for  a  smaller 
amount  of  stock  and  accept  only  the  note  and  mortgage? 
A.  That  was  suggested ;  that  the  stock  would  be  delivered 
for  the  real  estate  mortgage.  I  refused  to  take  a  smaller 
amount  of  stocky  for  the  reason  that  I  have  given  in  the 
beginning,  that  if  I  was  to  have  any  interest  in  the  com- 
pany, I  wanted  sufficient  interest  that  I  could  give  it  at- 
tention, and  I  refused  to  accept  any  stock  less  than  the 
amount  subscribed  for.  Q.  Mr.  Pattie,  on  the  other  hand, 
refused  to  consummate  the  subscription  on  the  terms  you 
had  originally  talked  and  negotiated?  A.  Yes,  sir.  Q. 
Did  you  ever  receive  any  stock  in  this  company?  A.  I 
never  received  any  stock,  nor  anything  else.  Q.  Did  you 
ever  receive  anything  whatever  from  the  company?  A. 
Not  a  thing  in  the  world.  *  *  *  Q.  Was  there  any 
delay  in  the  matter  on  account  of  any  supposed  effort  on 
his  part  to  obtain  the  consent  of  the  insurance  department 
to  this  contract  that  you  were  attempting?  A.  Of  course, 
as  to  that,  I  don't  know.  Mr.  Pattie  was  always  going  to 
do  these  things,  and  always  was  going  to  have  a  report  pre- 
sented to  the  insurance  inspector,  not  only  as  to  this  con- 
dition, but  other  conditions  of  the  company.  In  the  mean- 
time I  was  waiting  for  my  stock  to  be  delivered.  Q.  Was 
your  understanding  of  the  negotiations,  the  result  of  them, 
the  effect  and  substance  that  you  had  regarding  the  sub- 
scription of  this  capital  stock,  that  the-  subscription  was  in- 
complete until  your  stock  was  actually  delivered  to  you  and 
issued  by  the  company,  or  that  in  the  meantime  the  nego- 
tiations were  merely  pending?  *  *  *  A.  Yes,  sir;  I 
felt  all  the  time  that  the  entire  deal  was  incomplete  until 
it  was  completed  according  to  our  original  agreement.  I 
subscribed  for  the  stock,  conditioned,  first,  that  I  could  pay 
for  it  in  the  manner  specified.     I  subscribed  for  it  at  that 
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time — is  this  answer  admissible?  Q.  Yes;  go  ahead.  A. 
I  subscribed  for  it  at  that  time  in  order  that  I  could  realize 
upon  four  years  or  five  years  of  anticipated  rentals,  by 
adding  to  that  security  of  real  estate  for  $3,500,  for  stock 
of  a  value  that  I  hypothecate  and  get  the  action  on  my 
money  on  the  stock." 

The  testimony  further  shows  that  when  Reeder  was 
advised  by  the  secretary  of  the  insurance  company  that  the 
insurance  department  refused  to  accept  the  lease  as  an 
asset  of  the  company,  he  then  demanded  the  return  of  the 
note  and  mortgage  and  lease.  The  testimony,  in  part,  is 
as  follows : 

"Q.  Did  you  ever  demand  at  any  time  the  return  of 
the  note,  and  the  cancellation  of  the  note  and  mortgage? 
A.  Yes,  sir;  when  the  conversation  mentioned  at  the  time 
that  the  commissioner  refused  to  accept  the  lease  as  their 
asset.  At  that  time  I  demanded  the  cancellation  of  the 
real  estate  note  and  mortgage  and  let  the  deal  fall  through. 
Q.  That  was  in  the  fall  of  1909?  A.  Yes,  sir.  Q.  At  that 
time,  Doctor,  you  demanded  the  cancellation  of  the  rfote  and 
mortgage,  did  you  make  any  demand  in  regard  to  the  lease 
when  you  understood  you  were  not  going  to  get  your  stock, 
the  stock  you  had  contemplated?  A.  Yes,  if  we  weren't 
going  to  get  the  stock  issued  according  to  the  subscription, 
if  the  insurance  inspector  wouldn't  accept  the  lease  for  its 
face  value,  we  would  let  the  deal  go  entirely  through,  and 
we  would  make  another  arrangement  as  to  rentals." 

This  is  further  corroborated  by  the  evidence  of  wit- 
ness Oliphant,  who  on  direct  examination  testified  as  fol- 
lows: 

"Q.  Do  you  know,  then,  after  that  obstacle  had  arisen 
in  the  transaction — did  you  know  of  a  proposition  by  Mr.. 
Pattie  and  Mr.  Ramsey  to  Dr.  Reeder  to  reduce  the  amount 
of  stock  for  which  he  was  subscribing  and  issue  to  him 
stock  merely  to  cover  the  note  and  mortgage?    A.  Yes,  sir. 
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Q.  What  was  Dr.  Reader's  attitude  in  regard  to  changing 
his  subscription  for  the  stock,  what  did  he  say  about  that? 
A.  Well,  he  said  he  didn't  want  to  make  any  change  in  the 
original  agreement,  he  said  a  thousand,  two  or  three  .thou- 
sand dollars  in  a  business  of  that  character  would  not  be 
of  sufficient  moment  to  give  the  consideration  to  it  that  he 
would  like  to.  In  case  everything  went  all  right,  he  wanted 
the  full  amount  of  the  capital  stock  purchased  under  the 
original  agreement.  Q.  Did  he  say  what  he  would  do  in 
the  event  he  couldn't  get  the  amount  of  capital  stock  he 
had  contemplated  in  the  first  place  as  to  canceling  the  deal 
or  accepting  a  lesser  amount?  A.  I  don't  know  that  he 
said  that  to  me,  but  that  Mr.  Pattie  said  that  to  me;  said 
that  he  wouldn't  have  a  part,  the  $3,500  secured  by  the 
mortgage,  unless  he  could  secure  the  whole  business,  and 
I  don't  know  whether  Pattie — I  think  now  I  suggested  an 
indemnifying  bond." 

The  evidence  clearly  shows  that  Dr.  Reeder  proposed 
to  purchase  $5,000  of  the  capital  stock  of  the  insurance 
company,  provided  he  could  pay  for  it  with  the  lease  for 
$4,000  and  the  note  for  $3,500,  and  that  the  insurance  com- 
pany agreed  to  sell  this  stock  for  this  price,  provided  the 
insurance  department  would  approve  the  lease  as  an  asset 
of  the  company,  and  that  the  insurance  department  re- 
fused to  do  this,  and  that  then  the  company  proposed  to 
Dr.  Reeder  to  accept  $3,500  in  stock  for  the  note  and  mort- 
gage, and  that  he  refused  to  modify  his  proposition,  and 
stated  that  he  would  take  the  $5,000  in  stock  or  none ;  that 
his  proposition  to  subscribe  for  this  stock  was  conditional ; 
and  that  the  condition  was  never  performed  by  the  com- 
pany. The  rule  as  to  conditional  subscriptions  for  stock, 
as  stated  in  section  590,  Thompson  on  Corporations  (2d 
Ed.),  is  as  follows: 

"A  conditional  subscription  to  the  capital  stock  of  a 
corporation  may  be  said  to  be,  as  the  term  implies,  a  sub- 
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scription  that  is  made  upon  some  condition  or  contingrency, 
and  is  intended  to  be  binding  and  effectual  only  on  the  per- 
formance of  such  condition  or  the  happening  of  such  con- 
tingency. As  otherwise  defined,  *A  conditional  subscrip- 
tion is  one  on  which  payments  can  be  enforced  by  the  cor- 
poration only  after  the  occurrence  or  after  the  perform- 
ance by  the  corporation  of  certain  things  specified  in  the 
subscription  itself.'  A  conditional  subscription  has  been 
said  to  be  but  a  continuing  offer,  which  is  final  and  abso- 
lute when  accepted;  all  subscriptions  becoming  thus  ulti- 
mately unconditional  and  absolute.  *  *  *  It  is  now 
very  generally  conceded  by  the  authorities  that  a  corpora- 
tion, after  its  organization,  may  receive  conditional  sub- 
scriptions. *  *  *"  (Section  591,  Thomoson  on  Corp. 
[2d  Ed.]) 

See,  also,-  sections  596-598,  600,  603,  610,  61],  of 
Thompson,  and  the  cases  cited  in  the  nptes  in  support  of 
the  above  text. 

The  evidence  supports  the  finding  of  the  trial  court 
that  the  Reeders'  subscription  for  the  capital  stock  in  the 
insurance  company  was  conditional,  and  that  the  condition 
was  never  performed  by  the  insurance  company,  and  that 
therefore  the  contract  of  subscription  or  purqhase  was 
never  completed,  and  Reeder  never  became  a  subscriber  or 
stockholder  in  the  insurance  company,  and  there  was  a 
total  failure  of  consideration  for  the  execution  and  delivery 
of  the  note  and  mortgage  and  lease,  and  that  therefore  the 
same  were  subject  to  cancellation,  as  decreed  by  the  trial 
court. 

The  judgment  and  decree  of  the  trial  court  should  be 
affirmed. 

By  the  Court:     It  is  so  ordered. 
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WIGGINS  V.  JACKSON. 

No.  5255.    Opinion  Filed  I>eceral»er  7,  1J)15. 

(153  Pac.  879.) 

NKW  TRIAL— Motion— Right  to  Amend.  A  motion  for  a  new  trial  may 
be  amended  after  the  tiiree  days*  allo\veil  i)y  tlie  statute  for  filing 
the  motion,  by  a  clearer,  more  appropriate  statement  or  elabora- 
tion of  the  grounds  originally  set  up;  but  such  an  amendment, 
filed  after  the  statutory  time  has  expired,  cannot  set  ap  new  and 
independent  grounds  therefor.  Rogers  et  al.  v.  Qiiabner  et  al., 
41  Okla.  107,  187  Pac.  361. 

(Syllabus  by  Rittenhouse.  C.) 

Error  from.  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  C.  E.  Wiggins  against  W.  N.  Jackson.  Judg- 
ment for  plaintiff,  ancJ  from  an  orcier  granting  a  new  trial 
plaintiff  brings  error.     Affirmed.' 

Sigler  &  Howard,  for  plaintiff  in  error. 

/.  R.  Mason  and  /.  H.  Mathers,  for  defendant  in  error. 

Opinion    by   RITTENHOUSE,    C.     On    December   3, 

1912,  judgment  was  rendered  in  this  action,  a  motion  for 
new  trial  was  filed,  and  on  December  21,  1912,  an  order 
was  niade  continuing  the  hearing  on  the  motion  until  the 
January,  1913,  term  of  the  district  court.  On  January  16, 

1913,  the  defendant  filed  an  amended  motion.  No  new 
grounds  for  a  new  trial  are  incorporated  therein,  but  the 
amendment  is  merely  a  more  complete,  clear,  and  appro- 
priate statement  or  elaboration  of  the  grounds  set  up  in 
the  original  motion  for  a  new  trial.  This  motion  was  sus- 
tained, and  the  appeal  taken  from  that  order. 

It  is  admitted  by  the  plaintiff  in  error  that  there  is  but 
one  question  in  this  case,  and  that  is : 
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"Did  the  court  err  in  sustaining  the  defendant's  mo- 
tion for  a  new  trial  filed  on  the  16th  day  of  January,  1913?" 

And  it  is  argued  in  behalf  of  this  contention  that  a 
motion  for  a  new  trial  cannot  be  amended  so  as  to  contain 
additional  grounds  for  a  new  trial.  This  is  not  the  ques- 
tion raised  by  the,  record.  The  original  motion  for  a  new 
trial  contained  four  grounds ;  the  amended  motion  is  merely 
an  elaboration  of  the  original  motion.  We  therefore  find 
from  the  record  that  no  new  grounds  were  contained  in  the 
amended  motion  for  a  new  trial,  and  it  has  been  held  by 
this  court  in  Rice  v.  Folson,  32  Okla.  496,  122  Pac.  236, 
Rogers  et  (U.  v.  Quabner  et  al.,  41  Okla.  107,  137  Pac.  361. 
and  Potts  v.  Rubesam,  156  Pac.  356  (not  yet  officially  re- 
ported), that  a  motion  for  a  new  trial  may  be  amended, 
after  the  three  days  allowed  by  statute  for  the  filing  of  a 
motion,  by  a  more  clear  and  appropriate  statement  or  elabo- 
ration of  the  grounds  originally  set  up,  but,  sustaining  the 
argument  of  the  plaintiff  in  error,  that  an  amendement  to  a 
motion  for  new  trial  cannot  set  out  new  and  independent 
grounds  after  the  expiration  of  the  three  days. 

'  We  therefore  conclude  that  the  amendment  to  the 
motion  for  a  new  trial  did  not  set  up  new  and  independent 
grounds,  but  was  a  more  clear  and  appropriate  statement 
or  elaboration  of  the  original  motion  for  a  new  trial. 

The  cause  should  therefore  be  affirmed. 


Bv  the  Court:     It  is  so  ordered. 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  725 


Ballew   V.   Patrick. 


BALLEW  V.  PATRICK. 

No.  r>ll«.     (JpiuUm  Filed  l>eceiiil>er  7,  1915. 
(153  Pac.  175.) 

APPEAL  AND  ERROR— Ground  for  Reversal— Admission  of  Evidence. 

Where  plaintiff  offers  im'ompeteut  evidence  on  a  material  issue, 
\N  hit  h  JM  uict  hy  i^niely  objection  and  exception,  and  there  Is  no 
other  evidence  reasonably  tending  to  estaiblish  the  material  issue 
submitted  to  the  jury  under  tlie  instructions  of  the  court,  which 
the  jury  must  have  foimd  in  favor  of  the  prevailing  party  in 
order  to  return  the  verdict  returned,  the  veidict  and  judgment 
will  be  set  aside  and  new  tiial  granted. 

(SyUa-bus  by  Watts,  C.) 

Error  from  County  Court,  Blaine  County; 
Georije  Ferguson,  Jvdge. 

Action  by  H.  A.  Patrick  against  T.  J.  Ballew  and 
others.  Judgment  for  plaintiff,  and  defendant  Ballew 
brings  error.     Reversed,  and  new  trial  granted. 

L.  H.  Hampton,  for  plaintiff  in  error. 

C  F.  Dyer,  for  defendant  in  error. 

Opinion  by  WATTS,  C.  The  defendant  in  error  filed 
suit  against  plaintiff  in  error,  Ballew,  and  others,  to  recove.- 
damages  for  breach  of  contract.  No  service  was  had  other 
than  on  Ballew.  Issues  were  joined  between  Patrick  and 
Ballew,  and  verdict  of  the  jury  and  judgment  were  for  the 
former.    Ballew  appeals. 

Defendant  in  error  has  not  favored  us  with  a  brief, 
and  we  are  authorized  to  reverse  the  case  under  rule  25 
(38  Okla.  X,  137  Pac.  xi)  of  this  court.  However,  we  find 
merit  in  plaintiff  in  error's  contention,  which  perhaps  ex- 
plains the  above  dereliction.  Under  the  issues  Patrick 
bought  from  Ballew  and  others  a  lease  covering  certain 
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school  lands.  The  written  contract  provided  that  the  rental 
for  1910  had  been  paid,  which  Patrick  alleges  he  after- 
wards found  to  be  false  and  untrue ;  that  he  was  forced  to 
pay  the  rental  of  $240,  and  was  damaged  accordingly. 
Patrick's  evidence  in  support  of  nonpayment  by  Ballew  and 
others  is  as  follows : . 

"Q.  How  do  you  know  the  rent  for  1910  had  not  been 
paid  at  the  time  the  contract  was  signed?  A.  From  letters 
I  had  from  the  land  office.  Q.  Have  you  those  letters  with 
you?  A.  No,  sir;  and  I  don't  think  I  could  produce  them. 
Q.  Is  that  your  only  information  on  that  subject?  A.  No, 
sir ;  I  have  the  contract,  and  I  have  my  notes  for  that.  Q. 
The  note  you  signed  after  the  making  of  the  contract?  A. 
Yes,  sir;  and»a  letter." 

Ballew  objected  to  the  introduction  of  the  evidence, 
moved  to  strike,  demurred  to  Patricks  evidence,  moved  for 
judgment,  etc.,  all  of  which  was  denied,  and  timely  excep- 
tions saved  and  presented  here  for  review. 

It  is  patent  that  the  evidence  was  incompetent,  because 
of  its  secondary  nature.  The  issue  was  material,  and  the 
court  should  have  sustained  the  several  objections.  As  was 
said  in  Terry  v.  Creed,  28  Okla.  857,  115  Pac.  1022: 

"Appellate  courts  reluctantly  disturb  the  verdicts  of  a 
jury  that  have  been  approved  by  the  trial  court;  but  it  is 
the  well-settled  rule  of  this  jurisdiction  that  if  there  is  no 
evidence  reasonably  tending  to  establish  a  material  issue 
submitted  to  the  jury  under  the  instructions  of  the  court, 
which  they  must  have  found  in  favor  of  the  prevailing  party 
in  order  to  return  the  verdict  returned,  the  verdict  will  be 
set  aside.  Howard  et  aX.  v.  Farrar,  28  Okla.  490,  114  Pac. 
695;  Hassell  v.  Morgan  et  al.,  27  Okla.  453,  112  Pac.  969; 
Puis  V.  Casey,  18  Okla.  142,  92  Pac.  388;  MeierhoUz  i\ 
Territory,  14  Okla.  359,  78  Pac.  90." 
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Competent  evidence— the  best  evidence — to  prove  the 
facts  in  issue  was  available  to  defendant  in  error,  and  it 
was  his  duty  to  have  procured  and  tendered  siame. 

Therefore,  for  the  reasons  given,  the  judgment  of  the 
trial  court  should  be  reversed,  and  new  trial  granted. 

By  the  Court:     It  is  so  ordered. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  LILLY. 

No.  5151.     Opinion  Ij'lled  December  7,  1915. 

(153  Pac.  810.) 

CARRIERS — Pafisengers— I>uity  of  Carrier.  A  railixmd  company 
is  not  bound  to  give  passengers  riding  on  its  train  si)ecial,  per- 
sonal notice  of  its  arrival  at  their  destination,  or  that  a  ciiange 
vt  cars  is  necessary  at  ceitain  i>oints  tx>  enable  them  to  continue 
on  the  pniper  route  on  their  journey,  but  it  is  the  duty  of  such 
carrier  to  furnish  those  who  take  passage  upon  its  trains  sufficient 
information  to  i)ermlt  them  to  alight  at  their  journey's  end,  or  to 
eml«rk  ui>on  the  trains  by  which  they  can  reach  their  destination. 

SAME— Calling  of  Stations.  All  that  could  be  requlre<l  of  the 
carrier  of  i>asseilgers  under  such  circumstances  would  be  to  give 
the  usual  call  in  the  coach  of  the  arrival  at  the  destination  of  the 
passenger,  or  at  such  points  or  stations  where  a  change  of  cars 
or  t:ains  might  l)e  exx)ec^teil. 

SAME — Pas  enger  Carried  Beyond  Destination — Negligence — Elx- 
emplary  Damages.  Where  a  railroad  c*ompany,  by  reason  of  the 
reckless,  careless,  wanton,  and  wnllful  neglect  of  its  servants,  by 
not  stopping  its  train,  carries  a  passenger  beycmd  his  destination, 
such  passenger,  upon  recovery  of  actual  damages,  may  also  re- 
cover exemplary,  or  punitive,  damages,  but  in  the  absence  of  such 
reckless,  careless,  wanton,  and  willful  neglect  of  duty,  such  carrier 
is  not  liable  for  exemplary  damages. 

(Syllabus  by  Kobl>erts,  0.) 

Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 
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Action  by  Lena  Lilly  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Modified  and  af- 
firmed. 

See,  also,  31  Okla.  521,  122  Pac.  502,  39  L.  R.  A.  (N. 
S.)  663. 

This  case  was  brought  by  the  defendant  in  error,  here- 
in called  plaintiff,  against'  the  plaintiff  in  error,  herein 
called  defendant,  to  recover  damages  alleged  to  have  been 
sustained  by  her  as  a  passenger  on  defendant's  train  while 
en  route  from  Mansfield,  Mo.,  to  Ardmore,  Okla.,  by  reason 
of  being  carried  past  the  city  of  Sapulpa,  a  station  on  de- 
fendant's road,  where  she  should  have  changed  cars  to  con- 
tinue on  the  direct  route  to  her  destination.  Plaintiff  al- 
leged that  she  was  hurrying  to  her  home  in  Ardmore  n 
response  to  a  telegram  notifying  her  of  the  serious  illness 
of  her  mother,  who  was  not  expected  to  live;  that  she  pur- 
chased from  defendant's  agent  at  Mansfield  a  through  ticket 
to  her  destination,  paying  therefor  the  sum  of  $8.53 ;  that 
she  was  greatly  worried  and  in  a  nervous  state  of  mind  and 
anxious  to  arrive  at  her  home  at  the  earliest  iK>ssible  mo- 
ment, the  element  of  time  being  of  great  importance  to  her 
under  the  circumstances;  and  that  "she  boarded  defend- 
ant's train  at  Mansfield,  Mo.,  on  July  27,  1908,  and  was 
carried  to  Springfield,  Mo.,  where,  under  the  guidance  of 
defendant's  servants,  she  alighted  from  said  train  and  took 
passage  upon  another  of  defendant's  trains;  that  she  was 
unacquainted  with  the  route  over  which  she  was  to  travel, 
and  that  she  was  relying  wholly  upon  the  employees  of  de- 
fendant to  direct  her  how  to  travel  in  accordance  with  her 
ticket ;  that  while  the  train  upon  which  she  was  a  passenger 
was  approaching  Sapulpa,  Okla.,  she  made  repeated  efforts 
to  ascertain  from  defendant's  servants  information  regard- 
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ing  the  route  and  as  to  change  of  cars,  if  any,  but  that  said 
servants  disregarded  her  efforts,  and  ever  failed  and  re- 
fused to  instruct  her  as  to  her  proper  course;  that  upon 
arrival  at  Sapulpa  said  servants  immediately  left  the  train, 
without  instructing  her  as  to  any  change  to  be  made,  and 
that  she  had  no  further  opportunity  for  inquiry,  and,  rely- 
ing upon  her  said  ticket,  she  stayed  aboard  said  train,  be- 
lieving that  it  would  take  her  to  her  destination,  while  in 
fact,  because  of  the  gross,  willful,  and  wanton  negligence 
of  said  defendant  and  its  servants  in  not  directing  her  how 
to  travel,  and  in  not  informing  her  that  she  would  have  to 
change  trains,  when  requested,  as  aforesaid,  unknowingly 
and  without  fault  on  her  part  she  remained  aboard  a  train 
of  defendant's  other  than  the  one  which  would  deliver  her 
to  her  destination,  and  that  she  was  carried  to  another  des- 
tination other  than  the  one  to  which  her  ticket  entitled  her 
to  passage,  in  a  manner  and  under  the  circumstances  here- 
inafter set  forth. 

"Plaintiff  further  states  that  when  the  train  upon 
which  she  was  riding  had  started,  and  the  conductor  or 
train  auditor,  who  was  a  servant  of  the  defendant  in  charge 
of  defendant's  train,  and  who  was  charged  with  the  duty 
of  directing  passengers,  and  who  wag  bound  to  take  notice 
of  the  provisions  of  plaintiff's  ticket,  negligently,  willfully, 
and  wantonly  then  and  there  failed  and  refused  to  notify 
plaintiff  that  she  was  aboard  the  wrong  train ;  that  she  was 
carried  to  Oklahoma  City  without  her  knowledge  or  con- 
sent, which  is  the  terminus  of  that  line  of  defendant's  road, 
and  there  discharged  at  1  o'clock  p.  m.  of  July  28,  1908, 
where,  because  of  her  inability  to  continue  her  journey  on 
the  lines  of  defendant,  she  was  compelled  to  remain  until 
about  1 :30  o'clock  a.  m.  on  July  29,  1908,  and  then  continue 
to  her  destination  on  the  Atchison,  Topeka  &  Santa  Fe 
Railroad,  which  was  the  quickest  and  best  route  left  open 
to  her,  which  company  demanded  and  collected  fare  to  the 
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amount  of  $2,  which  sum  defendant  has  failed  and  refused 
to  pay;  that  because  of  the  negligence  of  defendant,  as 
aforesaid,  she  was  compelled  to  remain  at  Oklahoma  City 
about  12  hours;  that  she  was  without  sufficient  money  to 
meet  such  emergencies,  and  was  compelled  to  accept  the 
hospitality  of  strangers,  and  was  greatly  humiliated  there- 
by ;  that  she  was  greatly  worried  because  of  the  delay,  and 
the  fact  that  she  was  kept  away  from  her  mother's  bedside 
weighed  heavily  upon  her  mind,  causing  great  mental  pain 
and  anguish;  that  she  arrived  at  her  destination  about  6 
o'clock  on  the  morning  of  July  29,  1908,  which  was  about  14 
hours  after  she  would  have  arrived  had  it  not  been  for  the 
gross,  Villf ul,  and  wanton  negligence  of  defendant  as  afore- 
said. 

"Plaintiff  further  states  that  because  of  the  several 
acts  of  gross,  willful,  and  wanton  negligence  of  defendant 
and  its  servants,  she  was  compelled  to  pay  out,  to  her  dam- 
age, the  sum  of  $2  railroad  fare,  and  because  of  her  delay 
in  reaching  her  mother's  bedside,  and  of  the  humiliation  as 
aforesaid,  caused  by  the  gross,  willful,  and  wanton  negli- 
gence of  defendant  and  its  servants  she  suffered  great  men- 
tal pain  and  anguish,  and  great  physical  exhaustion,  so 
that  she  was  unprepared  to  hear  the  news  of  her  mother's 
death,  and  that  a  physician's  services  were  required  upon 
her  arrival. 

"For  all  of  which  gross,  willful,  and  wanton  negligence 
of  defendant  in  committing  the  several  wrongful  acts  and 
omissions  above  set  out,  thereby  causing  the  injuries  as 
^bove  stated,  plaintiff  prays  for  judgment  in  the  sum  of  $2 
compensatory,  and  $1,997  punitive  damages,  together  with 
all  costs  in  this  action  sustained." 

The  defendant  answered: 

(1)  By  general  denial;  (2)  "further  answering  and  for 
further  defense,  defendant  specifically  denies  that  it  was 
negligent,  and  defendant  alleges  that  the  injuries,  if  any 
were  sustained  by  the  plaintiff,  were  directly  and  proxi- 
mately caused  by  her  own  negligence  and  want  of  care  in 
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this,  to  wit:  That  the  said  plaintiff  neglected  to  inform 
herself  before  starting  on  said  journey,  or  at  any  time  dur- 
ing the  course  of  said  journey,  as  to  where  she  could  change 
cars  en  route  to  her  destination." 

To  defendant's  answer  plaintiff  replied  by  general  de- 
nial. To  sustain  these  issues,  the  plaintiff  testified,  in  sub- 
stance, as  follows : 

"I  am  the  plaintiff  in  this  case  and  live  at  Ardmore. 
I  am  bookkeeper  at  the  telephone  office.  My  parents  are 
dead.  I  lived  at  Ardmore  in  August,  1908.  During  the 
first  part  of  July,  1908,  I  was  in  Missouri.  I  was  up  there 
on  ^  vacation,  and  spent  two  or  three  weeks  up  there.  My 
mother  and  father  were  alive  when  I  left  home.  WJiile  in 
Missouri  I  received  a  telegram,  calling  me  home  on  account 
of  the  illness  of  my  mother.  I  had  previously  received  a 
letter  telling  me  that  she  would  have  to  be  operated  on.  I 
started  home  on  the  first  train ;  bought  a  ticket  from  Mans- 
field to  Ardmore  over  the  Frisco.  I  got  on  the  train  at 
Mansfield,  and  the  conductor  came  through  and  looked  at 
my  ticket  and  told  me  to  change  cars  at  Springfield.  I  got 
off  at  Springfield  and  changed  cars  there.  I  got  on  the 
train  at  Springfield  about  9  o'clock  at  night,  and  got  off 
the  same  train  at  Oklahoma  City  about  1  o'clock  p.  m.  the 
next  day.  I  did  not  take  a  sleeper  and  was  up  all  night. 
Between  Springfield  and  Oklahoma  City  the  train  stopped 
at  Sapulpa  and  the  other  stops.  I  did  not  know  that  I  was 
in  the  car  that  went  to  Oklahoma  City.  Q.  I  will  ask  you 
to  tell  the  jury  what  effort  you  made,  if  any,  before  getting 
to  Sapulpa,  to  ascertain  whether  or  not  you  had  to  make  any 
change  on  your  route?  A.  I  asked  the  conductor  as  he 
went  through  the  car  if  I  had  to  change  at  Sapulpa,  and  I 
asked  him  as  he  came  back  through,  and  he  didn't  answer 
me  either  time.  Q.  Did  you  speak  that  loud  enough  for  him 
to  hear?  Q.  How  close  was  he  to  you  when  you  asked  him 
that?  A.  He  passed  right  by  my  seat,  going  down  the 
aisle.  Q.  Were  you  in  the  chair  car?  A.  I  don't  know 
whether  I  was  in  the  cljair  car  or  not,  but  I  know  I  was  sit- 
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ting  right  next  to  the  aisle.  Q.  You  say  you  asked  him 
twice?  A.  Yes,  sir.  Q.  Well,  what  did  you  do  then?  I 
will  get  you  to  state  whether  or  not  they  called  out  when 
you  got  to  Salpulpa  that  you  would  have  to  change  cars? 
The  porter  or  any  one  else?  A.  I  never  heard  them/' 
'INeither  the  conductor  or  any  one  else  on  the  train  told  me 
between  Springfield  and  Sapulpa  that  I  would  have  to 
change  cars  at  Sapulpa.  I  remained  in  the  same  coach  that 
I  entered  at  Springfield.  After  leaving  Sapulpa  the  con- 
ductor did  not  take  up  my  ticket;  he  merely  looked  at  it. 
and  handed  it  back  to  me.  The  conductor  from  Sapulpa 
was  not  the  same  we  had  before  reaching  there.  The  con- 
ductor did  not  tell  me  I  was  on  the  wrong  train  and  did 
not  offer  to  carry  me  back,  and  I  came  on  to  Oklahoma  City. 
I  had  no  friend  or  acquaintances  living  in  Oklahoma  Citj% 
and  was  traveling  alone.  I  stayed  at  Oklahoma  City  until 
about  1  o'clock  that  night.  I  was  there  without  friends, 
and  was  very  anxious  to  get  home.  I  called  over  the  long 
distance,  and  notified  my  folks  that  I  was  at  Oklahoma  City. 
I  got  home  about  5  o'clock  the  next  morning,  and  my  mother 
was  dead.  I  did  not  know  she  was  dead  until  I  reached 
Ardmore.  My  brother  and  Dr.  Hardy  met  me  at  the  train 
and  told  me  of  mother's  death.  I  was  in  very  bad  shape. 
The  doctor  met  me,  and  they  took  me  home  and  had  to  keep 
me  under  the  influence  of  hypodermics  all  day.  I  could 
hardly  stand  it — it  nearly  killed  me  when  they  announced 
that  mother  was  dead.  The  doctor  then  took  charge  of  me, 
and  I  was  in  pretty  bad  shape  for  some  time  after  that. 
My  health  was  poor  for  a  long  time.  I  suffered  from  nerv- 
ousness. I  have  not  recovered  from  the  effect  of  it  yet. 
My  ticket  from  Oklahoma  City  to  Ardmore  cost  me  $2.  I 
came  over  the  Santa  F-e.  I  was  under  the  direct  care  of  the 
doctor  for  several  months.  I  was  in  good  health  when  I 
got  to  the  train  at  Mansfield.  My  condition  was  about  the 
same  at  Sapulpa,  but  there  was  a  change  at  the  time  I  got 
off  the  train  at  Oklahoma  City,  and  the  doctor  gave  me  some 
medicine  at  that  place.  She  was  a  lady  doctor,  and  I  was 
staying  at  her  home.     I  got  worse  before  I  got  to  Ardmore. 
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It  was  because  I  knew  I  had  missed  my  train,  and  it  would 
throw  me  late,  and  was  afraid  mother  would  be  dead  when 
I  got  there.     I  was  worried  on  that  account. 

"Cross-Examination. 

"I  had  lived  at  Ardmore  about  seven  years.  I  was  in 
Missouri  on  a  vacation.  I  had  been  working  for  the  tele- 
phone people  about  two  years  prior  to  that  time,  and  I  am 
still  working  for  them.  I  left  Ardmore  about  July  1st.  I 
was  born  in  Colorado.  At  the  time  I  made  this  trip  I  was 
a  grown  young  lady.  When  I  left  Ardmore  the  1st  of  July 
I  don't  know  what  road  I  left  over.  I  did  not  leave  to  go  to 
Missouri.  I  went  to  Tishomingo.  I  don't  know  what  road 
I  went  over  to  Tishomingo.  I  don't  know  what  road  I  trav- 
eled over  going  to  Missouri  from  Tishomingo.  I  don't  re- 
member making  any  change  except  at  Springfield.  I  had 
lived  near  Springfield,  and  had  been  there  before  this  time. 
When  I  moved  to  Ardmore  we  moved  from  Mansfield.  I 
don't  remember  what  road  we  came  over.  I  was  about  15 
at  that  time.  I  don't  know  whether  we  came  by  Sapulpa 
or  not.  I  knew  that  Ardmore  was  south  of  Oklahoma  City. 
I  suppose  I  had  a  different  conductor  between  Mansfield  and 
Springfield  from  the  one  between  Springfield  and  Sapulpa. 
It  was  a  couple  of  hours  after  receiving  the  telegram  of 
mother's  illness  before  I  left  Mansfield.  I  did  not  talk  to 
any  one  else  there  about  what  road  I  would  have  to  go  over 
to  get  to  Ardmore.  I  could  only  buy  my  ticket  over  the 
Frisco.  I  asked  no  one  where  I  was  visiting  if  I  would 
have  to  make  any  changes  between  Mansfield  and  Ardmore. 
I  did  not  know  all  the  changes  I  would  have  to  make.  I 
did  not  know  I  would  have  to  change  at  Madill.  I  did  not 
suppose  I  would  get  on  the  train  at  MansfieM.  and  o-et  off 
at  Ardmore,  but  I  supposed  they  would  tell  me.  I  just  got 
on  the  train  and  supposed  they  would  come  and  tell  me 
when  to  change.  They  came  to  me  between  Mansfield  and 
Springfield  and  told  me  I  would  have  to  change  at  Spring- 
field. At  that  place  I  asked,  and  they  showed  me  what  train 
to  get  on.  When  I  got  my  ticket  at  Mansfield  I  did  not  ask 
the  agent  if  I  would  have  to  make  any  changes.     I  do  not 
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remember  if  I  asked  any  one  at  Springfield  if  I  would  have 
to  make  any  change.  I  do  not  know  whether  the  train  I 
got  on  at  Springfield  was  a  different  one  from  the  one  I 
came  in  on  or  not.  I  got  off  at  Springfield  and  waited  some 
little  time.  I  think  there  was  a  different  conductor  on  the 
train.  He  looked  at  my  ticket,  punched  it,  and  gave  it  back 
to  me.  I  had  no  conversation  with  him  whatever.  I  did 
not  go  to  sleep.  I  was  awake  all  night.  I  knew  when  we 
reached  Monett.  I  do  not  know  whether  we  changed  con- 
ductors there  or  not.  I  don't  know  whether  I  saw  the  same 
conductor  that  I  saw  at  Springfield  on  the  train  any  more 
before  we  reached  Oklahoma  City  or  not.  I  don't  think 
any  one  took  up  my  ticket  between  Springfield  and  Sapulpa 
again  and  looked  at  it.  In  am  sure  of  it — I  am  positive.  I 
don't  know  whether  they  changed  conductors  at  Monett  or 
not.  I  had  no  conversation  with  the  conductor  who  punched 
my  ticket  at  Springfield.  My  ticket  was  not  examined 
again  until  after  I  passed  Sapulpa.  Just  before  we  got  to 
Sapulpa  I  asked  the  conductor  if  I  should  change  cars  at 
Sapulpa.  I  have  not  seen  him  here  this  morning.  I  do 
not  know  that  I  would  recognize  him.  He  was  a  medium 
sized  man  and  very  gray.  The  gentleman  over  there  is  not 
the  man  I  asked  if  I  should  change  cars  at  Sapulpa.  I  know 
it  was  the  conductor  I  was  inquiring  of.  I  asked  him  as 
he  went  through  the  car,  and  again  in  a  few  minutes  when 
he  came  back  through  the  car.  He  was  the  same  man  that 
punched  my  ticket  at  Springfield.  It  was  daylight  when  we 
got  to  Sapulpa.  I  did  not  get  off  for  breakfast.  I  think 
the  train  stayed  there  about  a  half  an  hour.  I  did  not  hear 
the  porter  announce  the  station  of  Sapulpa.  I  did  not  hear 
him  say  they  would  stop  there  for  breakfast.  I  did  not  hear 
him  say  that  all  passengers  for  Mounds,  Francis,  Ada,  Den- 
ison,  and  Sherman  wouM  go  back  in  the  rear  coach,  and 
those  for  Oklahoma  City  to  remain  in  the  coach  in  which  I 
was  sitting. 

"I  didn't  sleep  any  during  that  entire  night.  I  remained 
in  the  coach  while  the  others  got  off  for  breakfast.  After 
we  left  Sapulpa  a  new  conductor  came  around  to  take  up 
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tickets.  It  was  not  the  gentleman  who  was  brought  in  for 
me  to  identify.  I  have  never  seen  this  man  until  I  saw  him 
at  the  telephone  office  yesterday.  This  conductor,  taking 
up  tickets  out  of  Sapulpa,  did  not  say  an)rthing  to  me — ^just 
looked  at  my  ticket  and  handed  it  back  to  me.  He  did  not 
tell  me  I  should  have  changed  cars  at  Sapulpa.  I  did  not 
ask  him  if  I  could  go  on  to  Oklahoma  City  and  take  the 
Santa  Fe.  I  did  not  know  but  what  I  was  on  the  right 
train.  I  asked  him  just  before  I  got  there  about  it,  but  I 
did  not  ask  him  when  he  looked  at  my  ticket.  It  was  after 
I  left  Sapulpa  I  asked  him  if  I  could  make  connections  at 
Oklahoma  City,  and  iie  wanted  to  know  what  with,  and  he 
told  me  I  would  not.  When  he  took  my  ticket  after  passing 
Sapulpa  he  made  no  inquiry  at  all  about  why  I  was  on  that 
train.  When  I  left  Mansfield  I  did  not  know  whether  I 
would  go  through  Oklahoma  City  to  reach  Ardmore  or  not. 
I  did  not  ask  any  one  whether  I  would  go  through  Oklahoma 
City  or  not  until  after  I  had  passed  Sapulpa.  The  conduc- 
tor was  the  only  one  I  talked  to  on  the  train  about  where 
I  should  make  connection.  I  got  to  Ardmore  the  morning 
after  I  arrived  at  Oklahoma  City.  Mother  died  before  I 
left  Mansfield." 

After  testifying  in  her  own  behalf  the  plaintiff  rested, 
and  the  defendant  introduced  its  evidence,  which,  in  sub- 
stance, is  as  follows : 

E.  L.  Faye  testified : 

"My  home  is  in  Springfield,  Mo.  I  have  lived  there 
40  years.  I  am  conductor  on  the  Frisco  railroad.  I  have 
been  in  the  service  of  the  Frisco  as  conductor  nearly  41 
years.  I  was  engaged  as  such  on  July  27,  1908.  I  was 
on  the  train  from  Mansfield  to  Oklahoma  City  that  day, 
and  found  the  plaintiff  on  my  train  after  leaving  Sapulpa. 
I  examined  her  ticket  after  leaving  Monett.  At  that  time 
I  told  her  she  was  in  the  Oklahoma  City  car,  and  when  we 
got  to  Sapulpa  to  go  back  to  the  rear  car;  that  that  went 
to  the  Red  River  Division.  I  did  not  tell  her  the  partic- 
ular towns  on  the  Red  River  Division  this  car  went  to, 
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but  told  her  it  went  to  Sherman,  Tex.  I  do  not  know  that 
she  made  any  reply.  I  just  punched  her  ticket  and  handed 
it  back  to  her.  It  was  not  for  me  to  take  up.  She  had 
to  go  through  two  other  conductors'  hands.  I  went  aboard 
the  train  at  Monett  on  the  night  of  July  27th  at  about 
11:25,  and  we  reached  Oklahoma  City  July  28th.  I  had 
no  further  conversation  with  the  plaintiff  after  I  examine  I 
her  ticket  out  of  Monett  until  I  found  her  on  mj  ♦^^rain  after 
leaving  Sapulpa.  At  the  time  I  examined  her  ticket  I  told 
her  to  go  back  in  the  rear  car  on  reaching  Sapulpa.  The 
porter  was  along  with  me,  waking  up  the  passengers.  I 
know  the  station  of  Sapulpa  was  called  by  the  porter  be- 
fore the  station  was  reached.  I  heard  him  calling  the  sta- 
tion and  heard  him  calling  the  changes  fox*  the  Red  River 
Division.  As  near'y  as  I  can  remember  he  said:  'This 
car  is  going  to  Oklahoma  City ;  parties  going  south  [called 
the  stations  then] — Beggs,  Mounds,  Francis,  Ada,  Madill, 
Sherman — take  the  next  car  back.'  Q.  Now,  Mr.  Faye, 
when  you  found  the  young  lady  on  the  train  after  you  had 
passed  Sapulpa,  what  conversation  did  you  have  with  her, 
if  any?  A.  I  asked  her  why  she  didn't  go  back  in  the  other 
car.  I  told  her  she  had  been  carried  by.  She  said  she 
didn't  understand  what  I  said  to  her.  I  told  her  I  notified 
her,  leaving  Monett,  and  she  said  she  didn't  understand  what 
I  said  to  her.  I  told  her  she  had  missed  her  connection, 
and  if  she  had  rather  pay  her  fare  from  Oklahoma  City 
on  to  Ardmore,  I  would  honor  her  ticket  to  Oklahoma  City; 
I  would  help  her  out  that  much.  Q.  What  did  she  say  to 
that?  A.  She  said  she  would  rather  do  that  than  get  off 
and  go  back  to  Sapulpa.  Q.  Did  you  advise  her  what  con- 
nection she  would  make  if  she  went  to  Sapulpa?  A.  I  told 
her  she  would  have  to  lay  over  24  hours.  Q.  Did  you  have 
any  further  conversation  with  her  after  you  told  her  you 
would  honor  her  ticket  to  Oklahoma  City?  A.  No,  sir.  Q. 
I  will  ask  you  whether  or  not  this  young  lady  asked  you, 
just  before  reaching  Sapulpa,  if  she  should  make  a  change 
there?  A.  No,  sir;  she  did  not."  "We  were  due  to  leave 
Monett  at  11:15.  I  would  not  say  positively  whether  we 
left  there  on  time  or  not.     I  was  on  that  train.     I  don't 
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know  whether  I  wakened  plaintiff  or  not.  I  could  not  say 
whether  she  was  asleep  or  not.  I  know  plaintiff  was  in  that 
car.  I  had  never  seen  her  before.  The  porter  was  along, 
and  we  came  on  into  Sapulpa.  I  told  her  to  go  back  in 
the  rear  car.  I  did  not  go  to  her  and  offer  to  carry  her 
baggage  back.  I  did  not  see  the  porter  go  back  to  her. 
There  were  quite  a  number  of  people  in  the  car.  I  knew 
she  was  traveling  alone.  We  ha(i  a  porter  to  help  people 
with  their  baggage  and  other  things.  I  didn't  send  him 
to  wait  on  this  lady.  He  was  there  to  wait  on  all  of 
them.  I  did  not  go  back  to  see  what  passengers  got  off.  I 
give  them  instructions,  and  the  crew  help  the  people.  I 
gave  her  the  instructions  at  Monett.  Monett  is  156  miles 
from  Sapulpa.  We  got  to  Sapulpa  about  5 :30  in  the  morn- 
ing. The  sun  was  up.  I  told  her  to  walk  back  in  the  next 
car  at  Sapulpa.  The  porter  was  standing  by  and  heard  it. 
I  next  saw  her  after  leaving  Sapulpa,  when  I  went  through 
the  train.  I  told  her  if  she  got  off  and  went  back  she  would 
have  to  lay  over  24  hours.  There  were  but  two  trains  a  day 
to  Sherman,  the  last  one  leaving  Sapulpa  at  noon.  She 
couldn't  have  gotten  back  to  Sapulpa  until  3  in  the  after- 
noon. I  did  not  take  up  her  ticket,  and  do  not  know  where  it 
is  now.  I  think  I  was  asked  about  the  ticket  at  the  office.  I 
think  it  was  presented  for  refund  or  something.  I  did  not 
make  any  special  report  about  taking  her  from  Sapulpa  to 
Oklahoma  City  without  a  ticket.  I' knew  the  young  lady  was 
carried  by  when  she  left  Sapulpa." 

The  defendant  then  rested,  and  plaintiff  was  recalled 
and  gave,  in  substance,  the  following  testimony : 

**I  have  heard  the  witness  Faye  testify  to  what  he  says 
he  told  me  on  leaving  Monett.  He  did  not  tell  me  anything 
of  the  kind.  He  did  not  tell  me  after  leaving  Sapulpa  that 
if  I  went  back  there  I  would  have  to  lay  over  there  24  hours, 
and  that  he  would  take  me  on  to  Oklahoma  City  if  I  pre- 
ferred. Neither  did  any  other  conductor  say  anything  of 
hat  kind  to  me." 

24-  -52 
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At  the  conclusion  of  the  testimony  the  court  instructed 
the  jury,  and,  relying  upon  the  briefs,  it  appears  that  the 
only  exception  taken  to  the  instructions  was  by  the  defend- 
ant to  paragraph  No.  13,  which  is  as  follows : 

"(13)  If  you  find  for  the  plaintiff,  you  will  fix  her 
recovery  at  a  sum  not  to  exceed  the  amount  claimed  in  her 
petition,  and  you  may  take  into  consideration  in  so  doing 
the  amount  of  money  expended  by  her  in  addition  to  the 
sum  she  would  otherwise  have  had  to  expend  in  reaching 
Ardmore,  as  testified  to  in  the  evidence,  and  such  damages 
as  you  may  think  is  commensurate  with  the  effect  upon  her 
mental  and  physical  condition,  caused  by  the  negligence  of 
the  railway  company  defendant." 

Upon  the  issues  thus  presented  the  jury  returned  a 
verdict  for  plaintiff  in  the  sum  of  $500,  and  judgment  w^as 
entered  accordingly.  Motion  for  new  trial  was  overruled, 
exceptions  saved,  and  defendant  brings  error. 

W.  F.  Evans,  R,  A.  Kleinschmidt,  and  /.  H,  Grant,  for 
plaintiff  in  error. 

Wm.  H.  McNeal  and  Cnice  &  Potter,  for  defendant  in 
error. 

Opinion  by  ROBBERTS,  C.  (after  stating  the  facts  as 
above).  Counsel  for  defendant  in  their  briefs  submit  the 
following  reasons  why  this  case  should  be  reversed : 

"(1)  Because  plaintiff  failed  to  show  any  negligence 
on  the  part  of  defendant;  (2)  because  the  contributory  neg- 
ligence of  the  plaintiff  was  conclusively  established  by  the 
evidence;  (3)  because  the  plaintiff  was  permitted  to  tes- 
tify as  to  the  effect  of  the  alleged  negligence  of  defendant 
had  upon  her  health,  when  there  were  no  allegations  in  her 
petition  authorizing  same;  (4)  because  plaintiff  asks  in  the 
prayer  of  her  petition  for  $2  compensatory  damages,  and 
for  $1,997  punitive  damages,  and  the  evidence  shows  clearly 
and  conclusively  that  she  is  not  eptitled  to  more  than  the 
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$2  prayed  for,  if  that ;  and  a  verdict  was  returned  for  $500 ; 
(5)  because  of  errors  of  the  court  in  its  instructions  to  the 
jury,  especially  as  to  the  measure  of  damages." 

The  first  contention  is  that  the  plaintiff  failed  to  show 
any  negligence  on  the  part  of  defendant.  As  stated  by  Jus- 
tice Hayes,  in  the  former  opinion  in  this  case  (31  Okla.  521, 
122  Pac  502,  39  L.  R.  A.  [N.  S.]  663)  : 

"The  gist  of  the  negligence  alleged"  in  plaintiff's  peti- 
tion "is  that  upon  inquiries  by  her  of  the  servants  of  defend- 
ant," who  were  in  charge  of  the  train  upon  which  she  was 
riding,  "before  reaching  Sapulpa,  for  information  that 
would  enable  her  to  know  where  she  would  have  to  make 
the  change,  said  servants  neglected  and  refused  to  give 
her  such  information." 

The  allegation  charges  not  only  negligence,  but  will- 
ful and  intentional  misconduct,  and,  if  proven,  would  clearly 
show  negligent  and  intentional  misconduct  on  the  part  of 
defendant.  In  support  of  this  allegation,  the  plaintiff  testi- 
fied that  she  asked  the  conductor  on  two  different  occasions 
if  she  had  to  change  at  Sapulpa,  and  he  did  not  answer  her 
at  either  time.  Of  course,  that  was  denied  by  the  con- 
ductor, but  with  that  the  court  is  concluded.  It  was,  and  is, 
a  question  for  the  jury.  The  law  as  laid  down  by  Justice 
Hayes,  supra,  upon  the  authority  of  Hutchinson  on  Carriers, 
sec.  1129  (2d  Ed.)  is:  ^ 

"It  is  the  duty  of  a  carrier  to  furnish  those  who  take 
passage  upon  its  trains  sufficient  information  to  enable  them 
to  embark  upon  the  trains  by  which  they  can  reach  their  des- 
tination, and  that  they  may  be  enabled  to  pursue  their  jour- 
ney without  unnecessary  danger  or  delay." 

"A  verdict  or  findings  of  the  jury,  based  upon  evidence 
reasonably  tending  to  support  them,  will  not  be  disturbed  on 
appeal."  (Binyon  et  al  v.  Lyle,  28  Okla.  430,  114  Pac.  618 
[approved  and  adopted  by  many  other  decisions  in  this 
court].) 
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The  second  contention  of  defendant  is  that  plaintiff  was 
guilty  of  such  contributory  negligence  as  would  preclude  her 
from  recovering,  and  in  support  of  this  they  contend  that  it 
is  a  matter  of  common  observation  that  stops  on  railroads 
for  meals,  and  all  junction  points,  are  always  called,  and, 
further,  the  fact  that  plaintiff  remained  in  the  car  for  30 
minutes  at  Sapulpa,  while  the  passengers  and  crew  were 
taking  breakfast,  without  inquiring  of  some  of  the  passen- 
gers or  the  ticket  agent,  or  from  some  other  employee  or 
person,  if  a  change  of  trains  or  cars  was  necessary,  is  incon- 
sistent with  ordinary  care  and  prudence,  and,  taken  in  con- 
nection with  the  fact  that  she  had,  just  prior  to  reaching 
Sapulpa,  made  at  least  two  futile  attempts  to  ascertain  if 
she  would  have  to  change  at  that  station,  is  conclusive  evi- 
dence of  gross  negligence  on  the  part  of  plaintiff,  in  not 
following  up  said  inquiries. 

All  these  questions  of  coAtributory  negligence,  we  must 
presume,  were,  under  proper  instructions,  submitted  to  the 
jury  and.  within  the  well-known  rule,  will  not  be  disturbed. 
It  must  be  conceded  that  the  defendant  was  not  bound  to 
give  the  plaintiff  special  personal  notice  that  a  change  of 
cars  was  necessary,  and  also  that  all  that  could  be  required 
of  the  defendant  would  be  to  give  the  usual  call  in  the  coach 
of  the  arrival  at  the  destination  of  a  passenger,  or  at  such 
stations  where  a  change  of  cars  or  trains  might  be  expected ; 
but  this  case  is  not  based  upon  these  propositions.  As  stated 
before,  the  gist  of  the  plaintiff's  complaint  is  not  for  failure 
to  give  such  general  notice  or  information,  but  her  cause  of 
action  herein  is  founded  on  the  neglect  and  refusal  of  the 
servants  of  the  defendant  to  notify  the  plaintiff  of  the  neces- 
sary changes,  when  called  on  by  her  for  such  information, 
which  means  more  than  negligence,  and  amounts  to  a  posi- 
tive, intentional  violation  of  duty. 
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The  question  as  to  the  real  facts  in  the  case  is  by  the 
law  and  decisions  of  this  court  taken  away  from  the  trial 
court  and  placed  in  the  hands  of  the  jury,  and  although  this 
court  may  differ  with  the  jury  in  its  opinion  of  the  true  facts, 
nevertheless,  we  are  bound  by  the  findings  of  the  jury  unless 
they  are  clearly  and  manifestly  wrong,  which  we  cannot  pre- 
sume to  say. 

The  third  contention  of  counsel  is  that  the  plaintiff  was 
permitted,  over  the  objection  of  defendant,  to  testify  as  to 
the  effect  the  alleged  negligence  of  defendant  had  upon  her 
health,  which  Avas  not  included  in  the  allegations  of  her  peti- 
tion. The  allegation  of  the  petition  is  that  "she  suffered 
great  mental  pain  and  anguish,  and  great  physical  exhaust- 
ion." In  support  of  this  allegation,  among  other  things,  she 
testified  as  follows : 

"Q.  Now,  Miss  Lena,  I  will  get  you  to  tell  the  jury  what 
your  condition  was,  your  physical  condition,  at  the  time  you 
got  there?  A.  Well,  I  was  in  very  bad  shape.  Q.  What 
effect  did  the  anouncement  of  your  mother's  death  have  upon 
you?  A.  I  couldn't  hardly  stand  it ;  it  just  nearly  killed  me 
is  all.  Q.  Then,  after  that,  you  say  the  doctor  took  charge 
of  you  there?  A.  Yes,  sir.  Q.  And  what  was  your  condi- 
tion after  that,  for  how  long?  A.  Well,  I  was  in  pretty  bad 
shape  for  some  time  after  that;  my  health  was  poor 
for  a  long  time.  Q.  What  was  the  matter  with  your 
health?  A.  Nervousness.  Q.  Have  you  fully  recovered 
from  that?  A.  No,  sir ;  I  have  not.  Q.  How  long  were  you 
under  the  treatment  of  a  physician  after  this,  by  reason  of 
the  shock  of  being  left  on  this  train?  A.  I  was  under  his 
direct  care  for  several  months.  Q.  Can  you  tell  the  jury 
what  was  the  cause  of  that?  A.  Well,  it  was  because  I  knew 
that  I  had  missed  my  train,  and  it  would  throw  me  so  late, 
and  I  didn't  know — I  was  afraid  that  my  mother  would  be 
dead  when  I  got  there,  and  I  was  worried  on  that  account." 
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Defendant  insists  that  this  particular  testimony  is  im- 
material and  prejudicial,  because  the  issues  do  not  include 
the  impairment  of  health.  The  effect  of  this  contention  is 
that  the  court  should  say  as  a  matter  of  law  that  "suffering 
great  mental  pain  and  anguish  and  great  physical  exhaust- 
ion" does  not  affect  or  impair  the  health.  This  we  cannot  do. 
In  her  testimony,  the  plaintiff  says  the  trouble  with  her 
health  was  nervousness.  This  was  all  left  to  the  jury  without 
the  aid  or  assistance  of  competent  expert  testimony,  and  this 
court  is  not  inclined  to  assume  the  responsibility  of  entering 
into  the  field  of  scientific  diagnostic  investigations  of  this 
character.  The  personal  opinion  of  the  writer  hereof  is  that 
"suffering  great  mental  pain  and  anguish  and  physical  ex- 
haustion" might,  under  some  circumstances,  affect  the 
health  of  a  person ;  but,  as  said  before,  we  have  left  that  to 
the  jury. 

The  fourth  insistence  is  that  the  plaintiff  prays  for  only 
$2  compensatory  damages,  and  for  $1,997  punitive  damages, 
and  the  evidence  shows  that  she  is  not  entitled  to  exceed  $2 
damages,  if  anything,  while  the  verdict  was  returned  for 
$500.  If  the  findings  of  the  jury  as  to  the  conduct  of  the 
servants  of  the  defendant  are  correct,  there  can  be  no  ques- 
tion as  to  plaintiff's  right  to  recover  the  $2  expended  for 
extra  railroad  fare  from  Oklahoma  City  to  Ardmore,  and 
that  we  will  consider  as  settled.  This  brings  us  to  the  ques- 
tion of  the  right  to  recover  punitive  damages,  and  therein  the 
amount  of  such  recovery,  if  any.  The  plaintiff  prays  "for 
judgment  in  the  sum  of  $2  compensatory,  and  $1,997  puni- 
tive, damages."  In  the  former  decision  in  this  case  it  was 
said: 

"We  think  the  same  principle  that  governs  the  right  of  a 
passenger  to  recover  exemplary  damages  in  cases  where  a 
passenger  has  been  carried  beyond  his  destination  by  fault 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LIL  743 


Oi^inlon  of  the  Court. 


of  the  carrier  in  not  stopping  its  train  or  in  failing  to  gi^||| 
notice  of  the  train's  approach  to  the  station  of  the  passen- 
ger's destination,  is  applicable  to  this  case ;  and  that,  while  in 
the  absence  of  Recklessness,  willfulness,  wanton  or  gross 
negligence  the  railway  company  is  not  liable  to  the  passen- 
ger for  exemplary  damages,  if,  on  the  other  hand,  there  is 
willful  or  reckless  negligence,  recovery  of  such  damages  may 
be  had.  V.  &  M.  R.  R.  Co.  v.  Scanlan,  63  Miss.  413 ;  Bfr- 
minghdm  Ry.,  Light  &  Power  Co.  v.  Nolan,  134  Ala.  329  [32 
South.  715] ;  Chicago,  St.  L.  &  New  Orleans  Ry.  Co.  v.  Scurr, 
59  Miss.  456  [42  Am.  Rep.  373] ;  Dorrah  v.  lU.  Cent.  R.  Co., 
65  Miss.  14  [3  South.  36,  7  Am.  St.  Rep.  629]  ;  Memphis  & 
Cincinnati  Packet  Co.  v.  Nagel,  97  Ky.  9  [29  S.  W.  743]  ; 
Harlan  v.  Wabash  Ry.  Co.,  117  Mo.  App.  537  [94  S.  W.  737] ; 
Samuels  v.  Richmond  &  Danville  Ry.  Co.,  35  S.  C.  493  [14 
S.  E.  493]  28  Am.  St.  Reo.  883;  Louisville  &  Nashville  Ry 
Co.  V.  Ballard,  88  Ky.  159  [10  S.  W.  429]  2  L.  R.  A.  694. 

"The  action  of  defendant  complained  of  in  the  case  afc 
bar  is  not  one  of  simple  omission  to  perform  a  duty;  the 
negligent  act  does  not  consist  of  misdirecting  plaintiff  or 
wrongfully  informing  her,  but  of  intentional  and  willful  re- 
fusal to  give  her  information  under  circumstances  that  made 
it  the  duty  of  the  carrier  and  its  servants  to  give  it  to  her.  If 
the  allegations  of  the  petition  be  true — and  for  the  purpose 
of  the  demurrer  they  are  assumed  to  be — approaching  the 
very  station  where  it  was  necessary  for  plaintiff  to  depart 
from  the  train  to  make  a  change  of  cars  in  order  to  reach  her 
destination  over  defendant's  line  of  railway  on  which  she 
had  bought  a  ticket,  plaintiff  not  only  once,  but  repeatedly, 
made  an  effort  to  ascertain  from  defendant's  servants  such 
information  regarding  her  route  as  would  enable  her  to 
know  where  to  change  cars ;  but  her  efforts  were  disregard- 
ed and  the  necessary  instructions  refused  her.  This  will- 
ful negligence  on  the  part  of  defendant's  employees  resulted 
in  her  being  carried  off  her  route,  delayed  in  her  jour- 
ney, and  ultimately  landed  at  a  point  on  defendant's  road 
where  she  was  compelled  to  take  passage  over  another  rail- 
way company's  line  in  order  to  reach  the  end  of  her  jour- 
ney/' 
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^  That  is  the  settled  law  of  this  case,  and  is  in  line  with 
the  great  weight  of  authorities  on  the  subject.  We  are  not 
unmindful  of  the  direct  conflict  in  the  testimony  of  the 
plaintiff  and  the  conductor  in  charge  of  the  train,  and  we 
are  not  justified  in  adopting  our  views  as  to  the  weight  of 
the  evidence  on  that  question.  Our  duty  is  to  adopt  the 
findings  of  the  jury,  which  we  do,  and  therefore  conclude 
that  the  conductor,  upon  the  repeated  requests  of  plaintiff, 
refused  to  give  her  the  information  as  to  change  of  cars  at 
Sapulpa,  and  because  of  such  refusal  she  was  carried  to 
Oklahoma  City  instead  of  her  home  at  Ardmore.  Counsel 
for  defendant  cite  Thompson  on  Carriers  of  Passengers, 
sec.  27,  p.  573,  where  it  is  said : 

'*  'Exemplary,*  'punitive,'  or  'vindictive'  damages,  some- 
times called  'smart  money,'  are  only  awarded  in  cases 
^here  there  is  an  element  of  fraud,  malice,  or  such  a  de- 
gree of  negligence  as  indicates  a  reckless  indifference  to 
consequences,  oppression,  insult,  rudeness,  caprice,  willful- 
ness, or  other  causes  of  aggravation  in  the  act  of  omission, 
causing  the  injury." 

This  language  is  peculiarly  applicable  here  wherein  it 
is  said : 

"*  *  *  Punitive  damages  are  only  awarded  in  cases 
where  there  is  an  element  of  fraud,  malice,  or  such  a  degree 
of  negligence  as  indicates  a  reckless  indifference  to  conse- 
quences, oppression,  insult,  rudeness,  willfulness,  or  other 
causes  of  aggravation  in  the  act  or  omission,  causing  the 
injury." 

We  are  also  of  opinion  that  this  case,  as  settled  by  the 
findings  of  the  jury,  comes  within  the  language  of  section 
2851,  Rev.  Laws  1910,  which  is  as  follows: 

"In  any  action  for  the  breach  of  an  obligation  not  aris- 
ing from  contract,  where  the  defendant  has  been  guilty  of 
oppression,  fraud  or  malice,  actual  or  presumed,  the  jury, 
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in  additibn  to  actual  damages,  may  give  damages  for  the 
sake  of  example,  and  by  way  of  punishing  the  defendant." 

Considering  the  question  of  the  amount  of  punitive 
damages  fixed  by  the  jury,  we  take  it  that  for  compensatory 
damages  they  did  not  exceed  the  sum  of  $2  as  prayed  for, 
and  therefore  the  balance  of  the  $500  included  in  the  verdict 
was  for  punishment  of  the  defendant.  In  fixing  this 
amount,  we  cannot  take  into  consideration  the  death  of  the 
mother,  nor  in  fact  any  other  matter,-  except  that  the  con- 
ductor refused  to  give  plaintiff  the  information  asked  for, 
and  to  our  mind,  under  all  the  circumstances,  a  fine  of  $300 
would  be  sufficient,  and  the  judgment  should  be  reduced 
to  the  amount  of  $302. 

We  have  carefully  considered  the  objections  to  instruct- 
ion No.  13,  given  by  the  court;  and,  under  all  the  circum- 
stances of  the  case,  and  the  holdings  herein,  we  are  of  the 
opinion  that  no  error  prejudicial  to  plaintiff  was  committed 
in  giving  that  instruction.  We  therefore  recommend  that 
said  case  be  modified  as  herein  before  suggested,  and  af- 
firmed. 

By  the  Court :    It  is  so  ordered. 


HOLMBER  V.  WILL. 

No.  5173.     Opinion  Filed  December  7,  1915. 
(153  Pac.  832.) 

1.  TENDER— SiifBdency— Parent  and  Child.  A  tender  to  a  son  is 
not  a  jjood  tender  to  his  father. 

2.  REPLEVIN— Animate— Damages  for  Trespass.  Aiiout  twenty- 
five  head  of  cattle,  all  belon^inp  to  the  same  party,  trespas.sed  upon 
another  party,  who  was  able  to  iniiK)und  only  five  head  thereof. 
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The  owner  replevied  the  five  head.  Held  that,  at'  the  trial  oi 
this  action,  the  impounding  party  was  entitled  to  judgment  for 
the  damage  done  by  the  entire  herd. 

3.  REPLEVIN— Nature  of  Remedb— Scope  of  Relief.  A  replevin 
action  is  primarily  one  for  the.  possession  of  personal  property; 
yet  it  is  sufficiently  flexible  to  authoiize  a  settlement  of  all  the 
equities  between  the  parties  arising  from  or  growing  out  of  the 
main  controversy. 

(Syllabus  by  Mathews,  C.) 

Error  from  County  Court,  Harper  County; 
h.  C.  Krause^  Judge. 

Action  by  James  L.  Will  against  Charles  Holmberg. 
Judg?nent  for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

See.  also,  49  Okla.  138,  152  Pac.  357. 

/.  L.  Griffiths  and  Gray  &  McVay,  for  plaintiff  in  error, 

E,  J.  Dick,  for  defendant  in  error. 

Opinion  by  MATHEWS,  C.  The  parties  will  be  desig- 
nated as  in  the  trial  court.  On  a  Sunday  morning  the  defend- 
ant distrained  five  head  of  cattle  belonging  to  plaintiff,  upon 
the  ground  that  the  same  were  trespassing  upon  his  prem- 
ises and  injuring  his  crops.  On  the  day  following  the 
plaintiff  instituted  this  replevin  action,  alleging  therein  the 
essential  statutory  requirements,  and,  further,  that  before 
replevying  said  cattle  he  had  offered  defendant  the  sum 
of  $2.50,  which  covered  his  entire  damage,  which  defend- 
ant had  refused  to  accept  or  to  state  the  amount  of  dam- 
ages claimed.  Plaintiff  prayed  for  the  return  of  said  cat- 
tle and  $50  damages  for  the  taking  of  the  same.  Defendant 
answered,  in  substance,  admitting  that  on  the  16th  day  of 
June,  1912,  he  had  taken  up  said  cattle  mentioned  in  plain- 
tiff's petition  for  trespassing  upon  his  wheat.  Defendant 
denied  that  plaintiff  had  tendered  him  the  sum  of  $2.50  in 
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settlement  of  the  damage,  and  alleged  that  this  sum  was 
grossly  inadequate  to  cover  said  damages,  and  that  his  dam- 
age was  $100,  for  which  he  prayed  judgment.  The  action 
was  tried  to  the  court,  who  found  that  the  cattle  in  con- 
troversy were  wrongfully  detained  by  the  defendant;  that 
the  defendant  had  failed  to  proceed  according  to  law  to 
have  the  damages  assessed  after  impounding  the  cattle. 
The  court  refused  to  determine  the  damage  done  by  the  cat- 
tle, other  than  those  impounded,  and  held  that  the  only  ques- 
tion for  his  consideration  was  the  right  of  possession  of  the 
five  head  of  cattle  in  controversy  at  the  time  the  writ  in  re- 
plevin was  issued,  and  the  damage  done  by  said  five  head, 
which  he  decided  was  less  than  $2.50,  and  found  that  amount 
had  been  tendered  by  plaintiff  to  def efidant.  A  motion  for  a 
new  trial  was  filed  and  overruled,  and  the  defendant  has 
appealed  to  this  court. 

The  first  assignment  of  error  is  the  decision  of  the 
court  that  plaintiff  tendered  to  defendant  the  sum  of  $2.50 
in  settlement  of  the  damages  before  instituting  the  replevin 
action.  The  defendant  testified  that  the  plaintiff  did  not 
ma}ce  any  tender  to  him  of  the  said  $2.50  or  offer  to  pay 
damages  in  any  sum,  while  the  plaintiff  testified  that  he 
tendered  the  $2.50  to  the  defendant,  but  it  developed  on  his 
cross-examination  that,  according  to  his  version,  he  tried  to 
make  a  settlement  with  the  defendant,  but  that  the  defend- 
ant became  so  angry  that  he  could  not  negotiate  with  him, 
and  then  he  went  to  the  defendant's  son  and  told  him  he 
could  not  do  anything  with  his  father,  but  would  give  him 
$2.50  if  he  would  return  the  cattle  to  him  by  evening.  The 
plaintiff  further  admitted  that  he  made  no  actual  tender 
to  defendant,  but  told  him  he  would  pay  the  damages.  The 
evidence  in  this  case  does  not  show  a  tender  or  offer  to  pay 
the  defendant  any  sum  whatever.    McGuire  v.  Bradley,  118 
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111.  App.  59.;  Phoenix  Ins.  Co.  v.  Overman,  21  Ind.  App.  516, 
52  N.  E.  771 ;  Te  Poel  v.  Shutt,  57  Neb.  592,  78  N.  W.  288; 
Fletcher  v.  Daugherty,  13  Neb.  224,  13  N.  W.  207 ;  Jewett  v. 
Earle,  53  N.  Y.  Sup.  Ct.  Rep.  (21  Jones  &  S.)  349;  Thurber 
V.  Jewett,  3  Mich.  295;  Walsh  v.  Hertzog,  154  111.  App.  503; 
Low  V.  Barnes,  30  Okla.  15,  118  Pac.  398. 

The  next  assignment  is  the  refusal  of  the  court  to  assess 
the  damages  done  by  the  entire  herd  of  cattle.  It  appears 
from  the  evidence  that  there  were  about  25  head  of  plain- 
\ff's  cattle  upon  defendant's  premises  on  the  morning  the 
-»>ntroversy  arose,  but  that  the  defendant  was  able  to  ac- 
riially  impound  but  five  head,  the  others  breaking  away 
fi-om  him  and  returning  to  plaintiff's  premises,  and  de- 
fendant asked  for  judgment  for  the  damages  done  by  the 
f^ntire  herd,  but  the  trial  court  ruled  that  he  could  only  pass 
i;pon  the  damage  done  by  the  five  head  of  cattle  impounded. 
This  was  error.  While  a  replevin  action  is  primarily  one 
for  the  possession  of  personal  property,  yet  it  is  sufficiently 
flexible  to  authorize  a  settlement  of  all  the  equities  between 
the  parties  arising  from  or  growing  out  of  the  main  contro- 
versy. McFadden  and  Brown  v.  Masters,  11  Okla.  16,  66 
Pac.  284 ;  SUme  v.  American  Nat.  Bank,  34  Okla.  786,  127 
Pac.  393.  This  exact  question  was  passed  upon  in  the  case 
of  Bottoms  V.  Clark  et  al,  38  Okla.  243,  132  Pac.  903,  and 
there  decided,  adversely  to  plaintiff's  contention  here. 

In  the  last  above  cited  case  the  plaintiff  replevied  70 
head  of  cattle,  and  asked  for  $250  damage  for  their  taking. 
The  defendant  answered  that  he  had  detained  said  cattle 
while  they  were  trespassing  upon  his  land  and  destroying 
his  crops,  and  judgment  was  asked  for  his  damages  and  for 
a  lien  on  said  cattle  for  the  pajrment  of  the  same.  Plaintiff 
contended  that  the  cattle  were  restrained  under  sections  159, 
173,  Rev.  Laws  1910,  and  that  the  procedure  there  was  ex- 
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elusive  of  any  other,  but  it  was  held  that  damages  suffered 
from  trespassing  animals  could  be  recovered  in  a  replevin 
action  brought  by  the  owner  of  the  animals  against  the 
party  impounding  said  animals,  the  court,  through  Justice 
Dunn,  saying : 

"Rev.  Laws  1910,  sec.  4745,  provides  that  a  defendant 
may  set  up  any  new  matter  constituting  a  defense,  counter- 
claim, or  set-off,  or  a  right  to  relief  concerning  the  subject 
of  the  action,  and  that  he  may  set  forth  as  many  grounds 
of  defense,  counterclaim,  and  for  relief  as  he  may  have, 
whether  they  be  such  as  may  heretofore  have  been  denomi- 
nated legal  or  equitable,  or  both.  This  statute  seems  to  be 
sufficiently  broad  to  authorize  the  defense  made  in  this  case. 
It  is  not  the  policy  of  the  law  to  require  two  actions  to  de- 
termine any  fact  or  issue  when  the  same  may  be  presented 
and  tried  in  one,  and  as  was  stated  by  Chief  Justice  Burford 
in  the  case  of  McFadyen  et  al.  v.  Masters,  11  Okla.  16,  66 
Pac.  284 :  'Great  latitude  is  allowed  in  actions  of  replevin, 
and  the  statutory  action  is  considered  sufficiently  flexible  to 
authorize  both  legal  and  equitable  rights  to  be  determined  in 
such  actions,  and  it  is  the  policy  of  the  Code  to,  in  so  far 
as  possible,  settle  all  the  equities  in  the  property  which  is 
the  subject  of  the  controversy,  in  one  action.' 

"Moreover,  the  authorities  seem  to  support  the  proposi- 
tion that,  where  animals  are  taken  damage  feasant,  and  are 
replevied  by^the  owner,  the  defendant  in  that  action  may 
recoup  or  recover  the  damages  which  he  has  suffered  by 
reason  of  the  trespass,  and  that  a  separate  suit  is  not  neces- 
sary. Sterner  i\  Hodgson,  63  Mich.  419,  30  N.  W.  77: 
Allen  i\  Van  Ostrand,  19  Neb.  578,  27  N.  W.  642;  Gilbert  v. 
Stephens,  6  Okla.  673,  55  Pac.  1070.  The  question  pre- 
sented by  plaintiff's  action  in  replevin  was  the  right  of  pos- 
session to  the  animals  at  the  time  of  the  beginning  of  the 
action,  and  whether  he  had  a  right  to  such  possession  de- 
pended upon  the  question  of  whether  the  defendants  had 
a  ri^ht  to  enforce  as  against  them  their  lien  for  damages 
done."    Sharrock  et  al.  v,  Pryor,  36  Okla.  305,  128  Pac.  243. 
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The  cattle  having  been  replevied  from  defendant  be- 
fore the  statutory  time  allowed  him  to  notify  the  nearest 
justice  of  the  peace  to  assess  the  damage  had  expired,  the 
defendant  had  the  right  to  have  the  damage  incurred  from 
the  trespassing  of  the  entire  herd  assessed  at  the  trial  of  the 
replevin  action,  and  was  further  entitled  to  a  lien  on  the 
five  head  impounded  by  him  for  the  payment  of  the  damage 
so  occasioned  by  the  entire  herd. 

The  judgment  should  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

By  the  Court :    It  is  so  ordered. 


REEVES  &  CO.  V.  DYER  et  al. 

Xo.  5ias.     Opinion  Filed  December  7,  1915. 
(153  Pad  850.) 

1.  MORTGAGES— Coiisideratioii-4»re-existing  Debt  A  pre-existing 
debt  is  a  sufficient  consideration  to  support  a  mortgage  given  as 
security  therefor ;  it  is  not  necessary  that  there  should  be  a  new- 
consideration  contemporary  with  the  making  of  the  mortgage. 

2.  HOMESTEAD— Mortgagee-Surety— Husband  and  Wife.  Where 
a  husband  and  wife,  for  the  purpose  of  securing  a  debt  of  the 
husband,  join  in  the  execution  of  a  mortgage  to  their  homestead, 
the  title  to  which  is  in  the  husband,  the  wife  does  not  thereby 
bec»ome  such  a  surety  of  her  husband  as  to  be  entitled  to  all  the 
rights  and  privileges  of  other  sureties. 

3.  SAME— Seeurity  for  Husband's  Debt— Consideration  to  Wife.    A 

wife  has  the  right  to  join  her  husband  In  a  mortgage  of  the  home- 
stead, to  secure  a  note  of  the  husband,  where  the  consideration  of 
the  same  came  to  him  alone;  and  such  a  mortgage  is  valid  and 
enforceable  without  any  consideration  moving  directly  to  the 
wife. 

4.  CONTRACTS— CoMideration— Burden  of  Proof.  A  written  in- 
strument  is  presumptive  evidence  of  a  consideration,   and   the 
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I)ur(len  of  showing  want  of  consideration  ^ufflcient  to  support  an 
instrument  lies  with  the  parties  seeking  to  invalidate  or  avoid  it. 

(Syllabus  by  Robberts,  C.) 

Error  from  District  Court,  Beckham  County; 

G.  A.  Brovm,  Judge. 

Action  by  Reeves  &  Co.,  a  corporation,  against  Richard 

Dyer  and  others.    Judgment  for  defendants,  and  plaintiff 

brings  error.     Reversed  and  remanded. 

BurweU,  Crockett  &  Johnson  and  T.  Reginald  Wise,  for 
plaintiff  in  error. 

W.  E.  Tomme  and  R.  N.  LinviUe,  for  defendants  in 
error. 

Opinion  by  ROBBERTS,  C.  On  the  22d  day  of  June, 
1910,  B.  Dyer,  one  of  the  defendants  in  error,  executed  and 
delivered  to  Reeves  &  Co.,  plaintiff  in  error,  four  promissory 
notes,  aggregating  about  $1,800.  One  of  said  notes  became 
due  September  1,  1910 ;  all  the  others  maturing  on  and  after 
March  1,  1911.  On  the  22d  day  of  September,  1910,  said  R. 
Dyer  and  his  wife,  Nettie  Dyer,  executed  and  delivered  to 
the  plaintiff  in  error,  as  the  payee  of  said  notes,  for  the  pur- 
pose of  securing  the  same,  a  mortgage  on  their  homestead, 
consisting  of  a  small  house  and  lots  in  the  town  of  Carter, 
in  Beckham  county,  Okla.  This  mortgage  was  filed  iot 
record  on  the  30th  day  of  September,  1910.  On  the  25th 
day  of  October,  1910,  said  R.  Dyer  and  Nettie  Dyer  made 
and  delivered  to  the  Roger  Mills  County  Co-operative  Asso- 
ciation of  America  their  three  certain  promissory  notes 
aggregating  about  $160,  said  notes  being  payable  on  the  1st 
days  of  January,  April,  and  August,  1911,  and  at  the  same 
time  and  place,  and  to  secure  said  notes,  said  Dyer  executed 
and  delivered  to  said  association  their  mortgage  on  the  same 
premises  above  described.  Said  mortgage  was  filed  for 
record  on  the  26th  day  of  October,  1910. 
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On  the  12th  day  of  March,  1912,  Reeves  &  Co.  com- 
menced this  action  to  recover  judgment  on  the  notes,  and 
for  the  foreclosure  of  the  mortgage  securing  the  same.  The 
co-operative  association  was  also  made  a  party  defendant. 
To  plaintiff's  petition  the  defendants  Dyer  answered  as 
follows  : 

"Comes  now  the  defendants  Richard  Dyer  and  Nettie 
Dyer,  and  each  for  theirself ,  and  for  no  other,  for  this  their 
answer,  denies  each  and  every  allegation  contained  in  plain- 
tiff's petition  filed  herein,  only  such  as  is  specifically  ad- 
mitted in  this  answer.  They  admit  that  R.  Dyer  signed  the 
several  notes  attached  to  plaintiff's  petition  on  the  date 
named  in  said  notes  and  for  the  said  amounts,  and  they 
further  admit  that  they  signed  the  mortgage  [sued  on]  the 
22d  day  of  September,  A.  D.  1910,  but  deny  that  there 
was*  any  consideration  whatever  given  to  these  defendants 
at  the  time  said  mortgage  was  signed  by  these  defendants,' 
that  defendants  Richard  Dyer  and  Nettie  Dyer  are  hus- 
band and  wife,  and  at  the  time  of  the  signing  of  said  mort- 
gage they  were  living  together  as  upon  the  date  named  in 
said  mortgages  as  their  homestead. 

"Wherefore  these  defendants  pray  the  court  to  hold 
said  mortgage  void  as  to  each  of  defendants,  and  t^iat  they 
recover  all  their  cost  herein  expended." 

The  co-operative  association  answered:  (1)  By  gen- 
eral denial,  not  verified;  (2)  alleging  payment  of  plaintiff's 
notes;  (3)  by  cross-petition  praying  judgment  on  its  notes 
and  for  foreclosure  of  mortgage. 

The  case  was  tried  to  the  court,  and  judgment  ren- 
dered against  defendant  R.  Dyer  in  favor  of  plaintiff  on 
said  notes,  and  decree  of  foreclosure  of  mortgage  refused. 
Judgment  was  rendered  against  defendants  R.  and  Nettie 
Dyer  on  the  cross-petition  of  the  co-operative  association  • 
for  the  amount  claimed,  with  decree  of  foreclosure.  Motion 
for  new  trial  was  overruled,  exceptions  saved,  and  Reeves 
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&  Co.  brings  error.  Two  questions  are  presented  for  a 
proper  determination  of  the  rights  of  the  parties  herein: 
(1)  The  validity  of  the  mortgage  to  the  plaintiff;  and  (2) 
the  priority  of  the  rights  of  the  mortgagees. 

The  trial  court  finds  that  the  defendants  Dyer  were 
husband  and  wife,  and  that  the  mortgage  given  to  plaintiff 
by  them  was  without  consideration  as  to  Nettie  Dyer,  and 
that  the  property  covered  by  said  mortgage  was  the  home- 
stead of  the  defendants  at  the  time  of  the  execution  and 
delivery  thereof,  and  therefore  concludes,  as  a  matter  of 
law,  that  the  mortgage  was  void.  It  is  a  well-settled  rule 
of  law  that  a  valid  mortgage  may  be  given  by  a  debtor  to 
secure  a  pre-existing  debt.  In  Cyc.  vol.  27,  p.  1051,  it  is 
said: 

"A  pre-existing  debt  is  a  sufficient  consideration  to 
support  a  mortgage  given  as  security  therefor;  it  is  not 
necessary  that  there  should  be  a  new  consideration  con- 
temporary with  the  making  of  the  mortgage." 

The  text  is  supported  by  a  long  list  of  authorities, 
some  of  which  are  as  follows :  Usina  v.  Wilder,  58  Ga.  178 ; 
Hewitt  V.  Powers,  84  Ind.  295 ;  Evans  v.  Pence,  78  Ind.  439 ; 
Rea  V.  Wilson,  112  Iowa,  517,  84  N.  W.  539;  Reynolds  v. 
Morse,  52  Iowa,  155,  2  N.  W.  1070;  Laylin  v.  Knox,  41 
Mich.  40,  1  N.  W.  913;  Laubenheimer  v.  McDermott,  5 
Mont.  512,  6  Pac.  344;  Longfellow  v.  Baimard,  58  Neb. 
612,  79  N.  W.  255,  76  Am.  St.  Rep.  117;  Turner  v.  KiU 
lian,  12  Neb.  580,  12  N.  W.  101 ;  Perkins  v.  Trinity  Realty 
Co.,  69  N.  J.  Eq.  723,  61  Atl.  167 ;  Sargent  v.  Cooley,  12  N. 
D.  1,  94  N.  W.  576;  Noble  County  Nat.  Bank  v.  D(mda,  7 
Ohio  Dec.  (Reprint)  532,  3  Cine.  Law  Bui.  789 ;  Collins  v. 
Nugent,  7  Ohio  Dec.  (Reprint)  485,  3  Cine.  Law  Bui.  519; 
i  Moore  v.  Fuller,  6  Or.  272,  25  Am.  Rep.  524. 
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But  counsel  fbr  defendants  Dyer  contend  that,  as 
this  was  not  the  debt  of  Mrs.  Dyer,  and  the  premises  mort- 
gaged being  her  homestead,  it  would  be  imperative  that 
there  be  some  consideration  moving  directly  to  her,  and, 
that  without  such  consideration  the  mortgage  would  be 
void.  This  presumably  is  based  upon  the  theory  that  the 
wife  has  some  equitable  interest  in  the  title  to  the  home- 
stead, even  though  it  is  in  the  name  of  the  husband,  and 
that  in  this  case,  in  signing  the  mortgage,  she  stands  in 
the  same  position  as  a  guarantor  or  surety  who  signs  or 
indorses  a  note  after  the  execution  and  delivery,  without 
consideration  or  benefit  of  any  kind  moving  to  the  original 
payor,  or  any  change  of  condition  of  the  payee,  following 
the  rule  laid  down  in  Bank  of  CarroUton  v.  Latting,  37 
Okla.  8,  130  Pac.  144,  44  L.  R.  A.  (N.  S.)  481,  wherein  it 
is  said,  in  substance,  that  the  undertaking  of  one  not  a 
a  party  to  the  original  transaction,  who,  in  pursuance  of 
some  subsequent  arrangement,  signs  as  surety,  guarantor, 
or  indorser,  after  the  original  contract  has  been  fully 
executed  and  delivered,  is  a  new  and  independent  contract, 
and  to  be  binding  must  be  supported  by  a  new  and  inde- 
pendent consideration  from  that  of  the  original  contract. 
This  contention  cannot  be  sustained.  In  the  first  place, 
our  Constitution  (article  12,  section  2)  does  not  attempt, 
or  pretend  to  give  the  spouse  any  interest  in  the  title  to  the 
homestead  owned  by  the  other.  It  is  only  an  inhibition 
upon  the  right  of  the  owner  to  sell  or  mortgage  the  prem- 
ises without  the  consent  of  the  other.  The  language  is  as 
follows : 

"Nor  shall  the  owner,  if  married,  sell  the  homestead 
without  the  consent  of  his  or  her  spouse,  given  in  such 
manner  as  may  be  prescribed  by  law;  Provided,  nothing 
in  this  article  shall  prohibit  any  person  from  mortgaging 
his  homestead,  the  spouse,  if  any,  joining  therein." 
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The  rule  laid  down  by  Justice  Valentine,  involving 
a  similar  state  of  facts,  in  Jenness  v.  Cutler,  12  Kan.  500, 
is  a  clear  expose  of  the  rights  or  interests  of  the  wife  in 
the  homestead,  where  the  title  is  in  the  husband,  which  is 
as  follows: 

"Now,  under  such  a  state  of  facts,  was  the  wife  a 
surety?  We  suppose  she  might  be  said  in  one  sense  to  be 
the  surety  for  her  husband,  but  in  a  very  remote  and  at- 
tenuated sense,  and  not  at  all  in  the  sense  in  which  the 
word  is  used  in  the  law.  We  suppose  it  may  also  be  said 
that  the  wife  has  in  one  sense  an  estate  in  the  homestead 
occupied  by  herself  and  husband,  although  the  title  to  the 
same  may  be  in  her  husband ;  but  still,  if  it  is  an  estate,  it 
is  such  an  estate  as  has  never  been  defined  by  law,  an  estate 
unknown  to  the  common  law,  technically  no  estate  at  all. 
The  whole  estate  in  such  a  case  is,  in  fact,  wholly  in  the 
husband,  with  merely  a  restriction  for  the  benefit  of  his 
family  upon  his  power  to  alienate  the  same.  It  is  true 
the  wife  has  an  interest  in  the  homestead,  a  present  and 
existing  interest ;  an  interest  that  will  be  protected  by  the 
courts;  but  it  is  simply  an  interest  growing  out  of  the 
marriage  relation,  and  has  no  other  or  different  foundation 
than  the  marriage  relation  and  occupancy.  It  requires  no 
instrument  in  writing  to  create  such  an  interest,  nor  does 
it  require  any  instrument  in  writing  to  destroy  it.  A 
merely  going  upon  the  premises,  and  occupying  the  same  as 
a  homestead  will  create  the  interest.  The  abandonment  of 
the  premises  as  a  homestead  will  destroy  the  interest.  And, 
if  the  wife  should  die  while  occupying  the  premises  as  a 
homestead,  she  would  have  nothing  that  would  descend  to 
her  heirs,  or  go  to  her  executors  or  administrators,  and 
nothing  that  she  could  devise  or  bequeath.  The  whole 
estate  would  continue  to  belong  to  her  husband,  and  after 
her  death  he  could  sell  and  convey  the  same  by  a  deed  exe- 
cuted by  himself  alone/' 

The  same  rule  applies  where  the  title  is  in  the  wife. 
Upon  the  theory  that  the  wife,  in  signing  a  mortgage  to  the 
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homestead,  to  secure  the  debts  of  her  husband,  stands  in  the 
same  relation  as  a  surety,  and  thereby  is  entitled  to  all  the 
rights  and  benefits  of  a  surety,  the  Supreme  Court  of  Kan- 
sas in  the  case  last  above  cited,  further  say : 

"Where  a  husband  and  wife,  for  the  purpose  of  se- 
curing a  debt  of  the  husband's,  join  in  the  execution  of  a 
mortgage  to  their  homestead,  the  title  of  which  being  in 
the  husband,  the  wife  does  not  thereby  become  such  a 
surety  of  her  husband  as  to  be  entitled  to  all  the  rights  and 
privileges  of  other  sureties;  and,  if  her  husband  and  the 
holder  of  the  mortgage  enter  into  a  valid  agreement  for  the 
extension  of  the  time  for  the  payment  of  said  debt  for  one 
year,  such  agreement  will  not  destroy  the  validity  of  the 
mortgage." 

Touching  the  subject  in  hand  here,  this  court,  speak- 
ing through  Judge  Brewer,  in  Bennett  v.  Odneal,  44  Okla. 
354,  147  Pac.  1015,  says : 

"A  wife  has  the  right  to  join  her  husband  in  a  mort- 
gage of  the  homestead,  to  secure  a  note  of  the  husband, 
where  the  consideration  of  the  same  came  to  him  alone; 
and  such  a  mortgage  is  valid  and  enforceable  without  any 
consideration  moving  directly  to  the  wife.  This  is  the 
holding  of  the  territorial  Supreme  Court  in  Bastvn  v. 
Schafer  et  aL,  15  Okla.  607,  85  Pac.  349.  The  point  raised, 
based  upon  the  allegation  in  the  answer  that  the  wife  had 
an  equitable  interest  in  the  mortgaged  property  in  addition 
to  her  homestead  rights,  has  no  merit." 

It  being  settled  that  a  debtor  may  execute  a  valid 
mortgage  to  secure  a  pre-existing  debt,  without  a  new  or 
further  consideration,  and  that  the  owner  of  a  homestead, 
with  the  consent  of  the  spouse,  if  married,  may  mortgage 
the  same,  and  that  the  mortgage  in  this  case  was  signed 
by  both  husband  and  wife,  and  no  question  of  duress,  fraud, 
or  want  of  consent  being  raised  in  the  issues,  it  follows  that 
the  mortgage  was  valid  and  a  binding  lien  upon  the  prop- 
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erty.  This  conclusion  is  reached  upon  the  theory:  (1) 
That  a  debtor  may  execute  a  valid  mortgage  to  secure  a 
pre-existing  debt,  without  other  and  further  consideration ; 
(2)  that  a  spouse  has  no  equitable  interest  in  the  title  to  a 
homestead  owned  by  the  other;  and  (3)  that  a  husband  and 
wife  may  execute  a  valid  mortgage  upon  the  homestead  in 
the  name  of  and  belonging  to  the  husband,  without  any  con- 
sideration moving  directly  to  the  wife,  the  same  ruly  apply- 
ing if  the  title  be  in  the  wife. 

This  brings  us  to  the  question  of  the  priority  of  the 
mortgages  involved,  and  this  necessarily  presents  the  ques- 
tion as  to  whether  the  mortgagee  is  a  purchaser  or  a  mort- 
gagee for  value.  The  trial  court  finds,  as  a  matter  of  fact, 
that  the  defendant  Nettie  Dyer  executed  the  mortgage 
without  consideration.  There  is  no  evidence  of  record  and 
no  finding  of  the  court  as  to  whether  the  real  debtor, 
Richard  Dyer,  received  any  consideration  or  other  benefit 
for  the  execution  of  the  mortgage,  but  it  does  appear  from 
the  record  that  one  of  the  notes  was  past  due  at  the  time 
the  mortgage  was  taken,  and  that  suit  was  not  commenced 
herein  for  something  like  six  months  after  the  date  of  the 
mortgage. 

Sections  934  and  935,  Rev.  Laws  1910,  which  were  in 
force  at  all  the  times  mentioned,  are  as  follows: 

"934.  A  written  instrument  is  presumptive  evidence 
of  a  consideration. 

"935.  The  burden  of  showing  a  want  of  considera- 
tion sufficient  to  support  an  instrument  lies  with  the  parties 
seeking  to  invalidate  or  avoid  it." 

The  mortgage  also  acknowledges  the  receipt  of  full 
consideration.  Besides,  so*  far  as  is  shown  by  the  record, 
there  may  have  been  an  agreement  at  the  time  the  notes 
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were  given  to  execute  a  mortgage  or  give  other  security 
at  some  time  in  the  future,  which  would  have  been  valid. 

Having  under  consideration  the  same  question  in  Rea 
V.  Wilson,  112  Iowa,  517,  84  N.  W.  539,  the  court  says: 

"We  have  frequently  held  that  a  pre-existing  indebted- 
ness is  a  valuable  consideration  for  the  execution  of  a  mort- 
gage, as  between  the  parties  and  all  others  who  had  any 
equitable  interest  in  the  property  at  the  time  of  its  execu- 
tion. *  *  *  In  Duncan  v.  MiUer,  64  Iowa,  223,  20  N. 
W.  161,  it  is  said :  It  is  not  essential  that  any  considera- 
tion should  pass  at  the  time  of  the  execution  of  the  mort- 
gage. That  may  be  either  a  prior  or  subsequent  matter. 
Mortgages  are  frequently  given  to  secure  existing  debts,  in 
which  case  the  consideration  is  generally  altogether  a  past 
one/  " 

The  answer  of  the  defendant  co-operative  association 
admits  the  execution  of  the  notes  and  mortgage,  pleads  pay- 
ment, upon  which  proposition  no  evidence  was  offered,  but 
in  no  other  way  pleads  or  claims  priority  over  plaintiff's 
mortgage.  Under  the  sections  of  the  statute  above  quoted 
and  the  condition  of  the  record,  the  presumption  of  con- 
sideration for  the  execution  of  the  mortgage  becomes  con- 
clusive, which  settles  the  plaintiff's  priority. 

The  judgment  of  the  trial  court  should  therefore  be 
reversed  and  remanded  to  the  district  court  to  proceed  in 
accordance  herewith. 

By  the  Court:     It  is  so  ordered. 
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HODGSON  et  al.  v.  WINNE  MORTGAGE  CO.  et  al. 

No.  5252.    Opinion  Filed  December  7.  1915. 

(153  Pac.  671.) 

APPEAL  AND  ERROR— Prescntatioa  for  Review— Afflrmaiiee.  Wliere, 
from  an  examination  of  the  entire  record,  it  is  impossible  to 
ascertain  whether  the  question  raised  and  argued  in  this  court 
was  passed  upon  by  the  trial  coutt  in  refusing  to  rescind  a  con- 
tract, the  cause  will  be  affirmed. 

(Syllabus  by  Bittenhouse,  C.) 

Error  from  District  Court,  Beckham  County; 

G.  A.  Brown,  Judge. 

Action   by   Ira  Hodgson  and  another  against  J.   G. 

Winne  and  another,  a  partnership  doing  business  as  Winne 

&   Winne,    and    others.    Judgment   for   defendants,    and 

plaintiffs  bring  error.    Affirmed. 

Dudley  B.  Madden,  and  Geo.  D.  Sailor,  for  plaintiffs  in 
error. 

T.  Reginald  Wise,  for  defendants  in  error. 

Opinion  by  RITTENHOUSE,  C.  On  September  15, 
1907,  Ira  Hodgson  and  Mary  Hodgson  made,  executed,  and 
delivered  their  certain  promissory  note  of  $1,000  with  in- 
terest, to  the  Winne  Mortgage  Company,  secured  by  a  real 
estate  mortgage.  About  30  days  subsequent  to  the  de- 
livery thereof,  the  plaintiffs  received  $500,  this  being  the 
extent  of  the  money  received  from  the  mortgagee.  After 
waiting  about  seven  months  and  endeavoring  to  procure  the 
balance  due  on  the  loan  of  $500,  this  suit  was  instituted, 
asking  that  the  note  and  mortgage  be  rescinded  on  the 
ground  of  a  partial  failure  of  consideration,  and  pleading 
an  offer  to  do  and  perform  full  and  complete  equity  in  the 
premises.     An  answer  was  filed,  denying  the  allegations  of 
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the  petition,  and  asking  the  foreclosure  of  the  mortgage. 
Upon  trial  the  court  refused  to  rescind  the  contract,  and  or- 
dered that  the  defendants  recover  of  and  from  the  plaintiffs 
the  sum  of  $'693.10,  with  interest,  attorney's  fees,  and  costs 
of  suit,  and  that  the  mortgage  be  foreclosed  to  satisfy  such 
sums. 

It  is  apparent  that  the  court  deducted  from  the  face 
of  the  loan  the  $500  which  had  not  been  received  by  the 
plaintiffs,  and  rendered  judgment  for  the  amount  received 
under  the  contract,  together  with  interest  and  attorney's 
fees.  It  is  contended  in  this  court  that,  under  the  law  and 
uncontroverted  evidence,  the  plaintiffs  were  entitled  tq  a 
decree  in  their  favor,  rescinding  and  canceling  the  note  and 
mortgage,  and,  having  offered  in  their  petition  to  do  equity, 
a  tender  of  the  amount  received  under  the  contract  was 
not  necessary  to  be  made  before  the  institution  of  the  suit 
We  have  carefully  examined  the  entire  record  in  an  effort 
to  ascertain  whether  or  not  the  court  determined  the  ques- 
tions involved  upon  a  want  of  tender,  and  we  are  unable 
to  say  that  this  question  was  the  controlling  issue. 

An  examination  of  the  record  discloses  that  no  request 
was  made  for  special  findings  of  fact,  and  the  decree  is 
silent  as  to  why  the  court  refused  to  rescind  the  contract. 
It  is  just  as  probable  to  suppose  that  the  court  refused  to 
rescind  the  contract  because  of  a  failure  to  act  promptly, 
upon  discovering  the  facts  which  would  entitle  the  plaintiffs 
to  rescind,  as  it  is  to  suppose  that  the  judgment  of  the  court 
was  predicated  upon  a  finding  that  the  plaintiffs  had  failed 
to  make  a  proper  tender  before  instituting  the  suit. 

The  record  does  not  present  the  question  which  is 
argued  in  the  briefs  by  the  plaintiffs,  and  the  cause  should 
therefore  be  affirmed. 

By  the  Court :     It  is  so  ordered!. 
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ALBRIGHT  v.  BLALOCK. 

No.  5258.     Opinion  FWed  Decemt>er  7,  1915. 

(153  Pae.  682.) 

D.\3L\GES — Breach  of  Contract — ^Measure  of  Damages.  In  an  action 
for  damages  arising  uiwn  an  alleged  breach  of  contract  for  the  use 
of  a  team  of  mules,  the  measure  of  damages  is  the  reasonable 
niaiket  value  of  the  use  of  such  animals. 

(Syllabus  by  Bleakmore,  C. ) 

Error  from  County  Court,  Washita  Covmty; 
L.  R,  Shean,  Judge. 

Action  by  P.  B.  Blalock  against  Fred  Albright.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.  Reversed 
and  remanded. 

Rutherford  Brett  and  Richard  A.  Billups,  for  plaintiff 
in  error. 

A.  M.  Beets  and  T.  A.  Edwards,  for  defendant  in  error. 

Opinion  by  BLEAKMORE,  C.  This  case  presents  er- 
ror from  the  county  court  of  Washita  county.  The  defend- 
ant in  error,  P.  B.  Blalock,  plaintiff  below,  sued  Fred  Al- 
bright for  damages,  alleging  that  on  the  15th  day  of  April, 
1912,  the  parties  entered  into  a  contract,  by  the  terms  of 
which  plaintiff  agreed  to  break  for  service  a  jteam  of  mules 
owned  by  defendant,  in  consideration  whereof  he  was  to 
have  the  use  of  said  mules  until  the  Ist  day  of  January, 
1913;  that  pursuant  to  said  contract  plaintiff  broke  said 
mules  to  service,  but,  in  violation  thereof,  defendant  there- 
after deprived  him  of  the  use  of  said  mules  for  22  weeks. 
The  cause  was  tried  to  a  jury,  and  plaintiff  recovered. 

The  plaintiff  was  entitled  to  recover  only  the  reason- 
able market  value  of  the  use  of  the  property  for  the  time 
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he  was  deprived  thereof  in  violation  of  said  contract.  To 
establish  his  damages  in  this  regard  he  was  permitted,  over 
the  objection  of  defendant,  to  introduce  evidence  of  the 
usable  value  of  the  mules  to  himself  alone.  We  do  not  con- 
ceive this  to  be  the  rule.  The  true  measure  of  his  damage 
was  the  reasonable  market  value  of  the  use  of  such  animals 
during  the  time  he  was  deprived  thereof.  In  Thomas  v. 
First  State  Bank  of  Tecumseh,  32  Okla.  115,  121  Pac.  272, 
Ann.  Cas.  1914A,  376,  it  is  said : 

"Horses  broken  and  trained  to  do  work  would  have, 
under  ordinary  circumstances,  such  'usable  value,'  and 
where  such  property  has  been  wrongfully  taken  by  one,  and 
detained  from  another,  such  other  has  the  right  to  recover 
as  damages  the  reasonable  value  of  the  use  of  such  property 
during  the  period  of  its  detention;  and  this  value  is  to  be 
estimated  by  the  ordinary  market  price  of  the  use  of  such 
property." 

The  admission  of  such  evidence  constitutes  prejudicial 
error.     The  court  instructed  the  jury: 

**You  are  instrusted  that  in  case  you  find  from  a  pre- 
ponderance of  the  evidence  that  defendant  breached  his  con- 
tract with  the  plaintiff,  then  your  verdict  should  be  for  the 
plaintiff  for  such  sum  as  will  compensate  the  plaintiff  for 
all  damages  sustained  by  him  on  account  of  the  breach  of 
said  contract." 

In  the  light  of  the  evidence  such  instruction  was  er- 
roneous. The  damages  recoverable  should  have  been  lim- 
ited to  the  reasonable  market  value  of  the  use  of  the  mules. 

The  judgment  should  be  reversed  and  the  cause  re- 
manded. 

By  the  Court :     It  is  so  ordered. 
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HEAD-BERRY  CO.  v.  BANNISTER. 

No.  5284.    Opinion  Vi\e6  Dec^ennber  7,  1915. 
(153  Pac.  669.) 

1.  BROKERS— Exclusive  Agency.  A  real  estate  broker  has  neither 
an  exclusive  right  nor  agency  to  sell,  even  though  he  is  employed 
for  a  definite  time,  unless  he  is  granted  one  or  the  other  in  express 
termsL;  and  in  the  at)sence  of  such  giant  the  owner  may,  indepen- 
dent of  the  broker,  sell  either  through  his  own  efforts  or  those  of 
another. 

2.  SAME— Agency  Contract — ConBtmction.  Tlie  contract  between 
a  real  estate  broker  and  the  owner,  providing  for  the  sale  of  lots 
at  auction,  examined,  and  held  not  to  deprive  the  owner  of  the 
right  to  sell  independent  of  the  broker. 

(Syllabus  by  Dudley,  C.) 

Error  from  County  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Action  by  F.  B.  Bannister  ajrainst  the  Head-Berry 
Company,  a  corporation.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed  and  remanded. 

DiUard  &  Blake,  for  plaintiff  in  error. 

HaskeU  B.  TaUey,  for  defendant  in  error. 

Opinion  by  DUDLEY,  C.  This  is  an  action  by  the 
defendant  in  error,  plaintiff  below,  against  the  plaintiff  in 
error,  defendant  below,  to  recover  an  alleged  commission 
for  the  sale  of  certain  lots  at  auction  under  a  written  con- 
tract dated  January  13,  1912,  and  damages  for  the  breach 
thereof.  The  parties  will  be  referred  to  as  they  were  in  the 
trial  court.  The  petition  contains  two  counts— one  for  the 
alleged  commission  for  the  sale  of  said  lots  under  said  con- 
tract, and  the  other  for  damages  for  the  breach  thereof. 
There  was  judgment  for  the  plaintiff  for  $85,  from  which 
the  defendant  has  appealed. 
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On  January  13,  1912,  the  plaintiff  and  defendant  en- 
tered into  a  written  contract  by  the  terms  of  which  the  de- 
fendant employed  the  plaintiff  to  sell  the  unsold  lots  in  the 
townsite  of  Jenks,  Okla.,  at  auction  on  January  27,  1912, 
for  a  commission  of  20  per  cent,  of  the  gross  sales.  The  de- 
fendant was  to  prepare  said  town  site  for  sale  at  its  own 
expense  under  the  direction  6f  the  plaintiff.  The  plaintiff 
was  to  advertise  said  town  site  in  such  manner  as  he  saw 
fit,  and  all  expenses  incurred  in  advertising  the  same,  in- 
cluding the  railroad  transportation  and  hotel  bills  of  the 
plaintiff  and  one  extra  man,  were  to  be  paid  by  the  defend- 
ant, provided  the  total  expense  was  not  to  exceed  $700. 
The  prices  of  the  various  lots  and  the  terms  upon  which  they 
were  to  be  sold  are  not  stated  in  the  contract;  but  the  de- 
fendant was  given  the  right  to  fix  the  price  of  each  lot,  and 
the  terms  upon  which  the  same  was  sold. 

Following  the  execution  of  said  contract,  the  plaintiff 
advertised  said  town  site,  the  expense  of  which  was  paid 
by  the  defendant.  After  the  execution  of  said  contract, 
and  prior  to  January  27,  1912,  the  defendant,  independ- 
ent of  the  plaintiff,  sold  50  of  said  lots,  40  to  one 
party  and  10  to  another.  This  fact  was  known  by  the 
plaintiff  on  the  date  of  the  auction  sale,  but,  notwithstand- 
ing this  fact,  these  same  lots  were  put  up  and  auctioned  off 
by  the  plaintiff,  and  bid  in  by  the  parties  who  had  previously 
purchased  them  from  the  defendant,  and  for  the  same  price. 
These  lots  were  resold  in  order  to  boost  the  sale  of  other 
lots  and  encourage  prospective  buyers.  The  plaintiff  ac- 
tually sold  at  public  auction  on  the  day  of  sale  19  lots,  for 
which  he  received  the  commission  due  him  under  the  terms 
of  said  contract.  He  was  also  paid  his  expenses  in  connec- 
tion with  said  auction  sale.  He  claims,  however,  that  said 
contract  is  an  exclusive  sale  contract,  and  that,  therefore. 
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he  is  entitled  to  his  commission  for  the  sale  of  said  50  lots. 
The  trial  court  instructed  the  jury  that  said  contract  was 
one  of  exclusive  sale,  and  that  the  defendant  had  no  right 
to  sell  any  of  said  lots  between  the  date  of  the  execution  of 
said  contracts  and  the  date  of  the  auction  sale.  The  de- 
fendant insists  that  the  court  erred  in  so  instructing  the 
jury.  The  correctness  of  this  instruction  is  the  only  ques- 
tion presented  here. 

The  contract  is  lengthy,  and  it  would  serve  no  useful 
purpose  to  set  it  out  in  full.  There  is  nothing  in  the  con- 
tract that  deprives  the  defendant  of  the  right,  independent 
of  the  plaintiff,  to  sell  any  of  said  lots  prior  to  the  day  of 
auction.  The  trial  court  erred  in  instructing  the  jury  to  the 
contrary.  A  real  estate  broker  has  neither  an  exclusive 
right  nor  agency  to  sell,  even  though  he  is  employed  for  a 
definite  term,  unless  he  is  granted  one  or  the  other  in  un- 
equivocal terms ;  and  in  the  absence  of  such  grant,  the  owner 
may,  independent  of  the  broker,  sell  either  through  his  own 
efforts  or  those  of  another.  Roberts  v.  Markham,  26  Okla. 
387,  109  Pac.  127 ;  4  R.  C.  L.,  sees.  12,  259 ;  Cronin  v.  Amer- 
ican Sureties  Co,,  163  Ala.  533,  50  South.  915,  136  Am.  St. 
Rep.  88 ;  Dole  v,  Sherwood,  41  Minn.  535,  43  N.  W.  569,  5 
L.  R.  A.  720.  16  Am.  St.  Rep.  731 ;  Hammond  v.  Mau,  69 
Wash.  204, 124  Pac.  377,  40  L.  R.  A.  (N.  S.)  1142,  and  note; 
Hennings  v.  Parsons,  108  Va.  1,  61  S.  E.  866,  15  Ann.  Cas. 
765;  Quist  v.  Goodfellow,  99  Minn.  509,  110  N.  W.  65,  8  L. 
R.  A.  (N.  S.)  153,  9  Ann.  Cas.  431,  and  note;  Smith  v. 
Preiss  et  al.,  117  Minn.  392,  136  N.  W.  7,  Ann.  Cas.  1913D, 
820,  and  note;  Darrow  v.  Harlow,  21  Wis.  302,  94  Am.  Dec. 
541 ;  Ingold  v.  Symonds,  125  Iowa,  82,  99  N.  W.  713 ;  Golden 
Gate  Co.  v.  Farmers*  Union,  55  Cal.  606. 

The  plaintiff  concedes  the  correctness  of  the  rule  just 
announced,  when  applied  to  the  broker  in  an  ordinary  real 


Digitized  byLjOOQlC 


766  SUPREME  COURT  OF  OKLAHOMA. 


Walker   v.   Daharsb   et  -al. 


estate  transaction,  but  insists  that  a  different  rule  obtains 
as  to  an  auction  sale  of  lots.  This  mijfht  be  true  under 
some  state  of  facts,  but  it  is  not  true  of  the  instant  case. 
The  contract  contains  the  agreement  of  the  parties,  and  we 
are  unable  to  see  wherein  it  deprives  the  owner  of  the  right 
to  sell  his  property  independent  of  the  broker.  Of  course, 
if  the  sale  of  these  50  lots  had  been  brought  about  through 
the  efforts  of  the  plaintiff,  then  defendant  would  be  liable 
for  the  commission,  even  though  it  consummated  the  deal 
itself ;  but  no  such  contention  is  made  here. 

The  cause  should  be  reversed  and  remanded. 

By  the  Court:     It  is  so  ordered. 


WALKER  V.  DAHARSH  et  al. 

Xc>.  r}:iV2.     Opinion  File<l  D€M-<»m<)er  7,  1915. 

(153  Pac.  S8().) 

USURY — Penalty — Renewal  Note — Operation  of  Statute.  An  nsuritios 
contract  was  entered  into  prio.*  to  the  passage  of  section  1005, 
liev.  I^ws  1910.  Subsequent  to  the  adoption  of  that  section,  the 
deht  was  renewed,  and  tlie  usurious  interest  was  carried  into 
the  renewal  note.  Held,  that  the  defendant  was  entitletl  to  a  for- 
feiture of  twice  the  amount  of  usurious  interest  which  the  note 
carriiHl  with  it  oi'  whicli  was  a>?ri»ed  to  l»e  paid  thereon. 

(Syllalms  liy  Kittenliouse,  C) 

Error  from  County  Courts  Roger  Mills  County; 
W.  H.  Mouser,  Judge. 

Action  by  G.  T.  Walker  against  Albert  Daharsh  and 
others.  Judgment  for  defendants,  and  plaintiff  brings  er- 
ror.    Affirmed. 

T.  L.  Turner,  for  plaintiff  in  error. 
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E.  L.  Mitchell  and  Perry  Madden,  for  defendants  in 
error. 

Opinion  by  RITTENHOUSE,  C.  On  June  22,  1907, 
the  defendants  executed  and  delivered  their  note  for  $140 
to  the  Texmo  Cotton  Exchange  Bank,  due  in  November  of 
the  same  year.  This  note  was  sold  to  G.  T.  Walker.  ,  On 
March  9,  1910,  a  renewal  note  was  taken  in  the  sum  of 
$230.64.  At  the  time  of  these  transactions,  section  1005, 
Rev.  Laws  1910,  was  not  in  force.  Subsequent  to  the  pas- 
sage of  this  section,  the  defendants  gave  a  renewal  note  on 
November  26,  1910,  in  the  sum  of  $269.  This  action  was 
instituted  on  the  last-named  note,  and  the  defendants  an- 
swered, alleging  as  a  defense  the  reserving  and  charging  of 
a  rate  of  interest  greater  than  was  allowed  by  law,  and 
asked  for  a  forfeiture  of  twice  the  amount  of  interest  whi^iji 
the  note  carried  with  it  or  which  was  agreed  to  be  paid 
thereon. 

It  is  the  contention  of  the  plaintiff  that  the  court  erred 
in  instructing  the  jury  that,  if  a  greater  rate  of  interest 
than  was  allowed  by  law  had  been  reserved  or  charged,  the 
defendants  were  entitled  to  recover  twice  the  amount  of  in- 
terest which  the  note  carried  with  it  or  which  was  agreed 
to  be  paid  thereon.  It  is  not  claimed  that  the  original  note 
of  $140  was  usurious,  but  it  is  contended  that,  when  it  was 
renewed  into  the  note  of  $230.64,  a  greater  rate  of  interest 
than  was  allowed  by  law  was  reserved  and  charged.  Un- 
der the  law  existing  at  that  time,  the  amount  which  the 
payee  would  have  forfeited  would  have  been  the  amount  of 
usurious  interest  which  the  note  carried  with  it  or  which 
was  agreed  to  be  paid  thereon.  Subsequent  to  this  trans- 
action, and  on  June  17,  1910  (Laws  1910,  c.  119),  the  pres- 
ent law  went  into  force,  which  provides  by  section  1005, 
supra,  that  twice  the  amount  of  the  interest  reserved  or 
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charged  should  be  forfeited.  On  November  28,  1910,  the 
plaintiff  held  the  note  of  $230,  which  carried  with  it  interest 
in  excess  of  the  amount  allowed  by  law,  and  on  that  date 
the  plaintiff  renewed  said  note  by  taking  a  note  in  the  sum 
of  $269 ;  and  the  question  before  us  is  whether  the  act  of 
taking  a  new  note  for  $269  was  reserving  the  illegal  interest 
which  had  been  ihcluded  in  the  former  note.  If  so,  the 
plaintiff  would  forfeit  twice  the  amount  of  the  interest 
which  the  latter  note  carried  with  it ;  if  not,  then  the  court's 
instruction  was  wrong,  and  on  the  $230  note  just  the 
amount  of  interest  reserved  and  charged  could  be  recovered, 
while  on  the  $269  note  twice  the  amount  reserved  or  charged 
could  be  recovered.  The  illegal  interest  reserved  and 
charged  included  in  the  note  of  $230  became  a  part  of  the 
note  in  question.  That  it  contained  interest  in  excess  of 
the  amount  allowed  by  law,  there  can  be  no  doubt.  This 
note  forms  the  basis  for  the  note  in  litigation,  and  illegal 
interest  included  in  this  note  in  excess  of  the  sum  originally 
loaned  would  be  interest  which  the  note  carried  with  it  or 
which  was  agreed  to  be  paid  thereon.  The  illegal  interest 
which  was  included  in  the  $230  note  is  now  a  part  of  the 
$269  note,  and,  if  it  forms  a  part  thereof,  it  is  carried  with 
the  debt.  Had  the  plaintiff  desired  to  stand  by  his  for- 
feiture of  just  the  interest  charged  under  the  former  law, 
then  he  should  not  have  renewed  the  note;  but  when  he  re- 
newed the  note  after  the  passage  of  the  act  of  June,  1910, 
he  brought  his  transaction  under  the  terms  of  that  act, 
which  creates  a  forfeiture  of  twice  the  amount  of  the  usuri- 
ous interest  which  the  note  carries  with  it.  There  was  no 
error  in  the  instruction  of  the  court. 

The  next  assignment  is  that  the  court  erred  in  assessing 
an  attorney's  fee  of  $5^  against  the  plaintiff.  In  this  we 
can  see  no  error.     Section  1006,  Rev.  Laws  1910,  provides 
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that  a  reasonable  attorney's  fee  in  a  sum  not  less  than  $10 
shall  be  allowed  the  prevailing  party,  in  actions  brought 
under  section  1006,  supra;  the  sum  to  be  fixed  by  the  court 

The  judgment  should  therefore  be  aflbmed. 

By  the  Court:    It  is  so  ordered. 


S5--S2 


COURTNEY  V.  GIBSON  et.  al 

No.  53G1.    Opinion  Filed  December  7,  1915. 
.    (153  Pac.  677.) 

APPEAL  AND  ERROR— Law  of  the  Case-^Dedskm  on  FomMr 
AppeaL  All  questions  of  law  determined  in  a  former  appeal 
become  the  law  of  the  case,  both  for  the  trial  court  and  on 
appeal,  where  the  evidence  is  substantially  the  same. 

SAME.  Where  la  case  was  tried  before  statehood  in  the  Indian 
Territory,  and  cairied  by  appeal  to  the  appellate  court  of  that 
Territory,  in  which  appeal  questions  of  law  were  determined, 
and  the  judgmeirt  reversed  and  the  case  remanded  for  a  new  trial, 
which  was  had  after  statehood,  and  substantially  the  same 
evidence  was  Introduced  as  on  the  first  trial,  held,  that  the  ques- 
tions of  law  determined  by  the  appellate  court  of  the  Indian 
Territory  became  the  law  of  the  case. 

TRIAL— I>einurrm'  to  the  Evideoee— Juclgineiit— Sabmissioii  of 
Issues.  Upon  sustaining  a  demurrer  to  the  evidence,  the  court 
should  render  such  judgment  as  the  state  of  the  pleadings  and 
proof  demaml,  and  it  is  improper  to  submit  any  issue  to  the 
jury,  for  the  effect  of  a  demurrer  to  the  evidence  is  to  take 
from  the  jury  and  refer  to  the  court  the  application  of  the  law 
to  the  admitted  facts. 

APPEAL  AND  ERROR— Harmless  Ekror— Submission  of  Issues 

In  such  case,  however,  it  is  not  prejudicial  error 
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to  submit  the  issues  to  the  Jury,  when  the  same  Judgment  is 
rendered  on  the  verdict  as  should  have  been  rendered  on  the 
demurrer. 

(Syllabus  by  Devereux,  C.) 

Error  from  District  Court,  Craig  Comity; 
Preston  S.  Davis,  Judge. 

Action  by  J.  L.  Courtney  against  A.  H.  Gibson  and 
another.  Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

This  action  was  brought  prior  to  statehood  in  the 
United  States  Court  for  the  Northern  District  of  the 
Indian  Territory,  and  resulted  in  that  court  In  a  judg- 
ment for  plaintiff,  which  was  reversed  on  appeal  by 
the  Court  of  Appeals  for  the  Indian  Territory,  in  Barttes 
V.  Courtney,  6  Ind.  T.  379,  98  S.  W.  133,  and  the  case 
remanded  for  a  new  trial.  Prior  to  the  new  trial,  state- 
hood intervened,  and  the  case  was  -properly  transferred 
to  the  state  district  court.  On  the  trial  in  that  court, 
substantially  the  same  evidence  was  offered  by  the  plain- 
tiff, and  at  the  close  of  the  evidence  a  demurrer  thereto 
was  sustained  as  to  both  defendants,  and  a  verdict 
directed  in  their  favor,  and  from  the  judgment  the  plaintiff 
brings  the  case  to  this  court  by  petition  in  error  and 
case-made. 

W.  H.  Komegay,  for  plaintiff  in  error. 

James  S.  Davenport,  for  defendants- in  error. 

Opinion  by  DEVEREUX,  C.  (after  stating  the  facts 
as  above) .  We  have  carefully  examined  the  record  in  this 
case,  and  the  report  of  the  same  case  when  heard  by 
the  Court  of  Appeals  for  the  Indian  Territory,  and  the 
evidence  appears  to  be  substantially  the  same.  In  fact,  by 
stipulation  of  the  parties,  a  large  part  of  the  evidence  on 
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this  trial  was  read  from  the  bill  of  exceptioHS  on  the 
former  appeal.  This  being  the  condition  of  the  record, 
the  law  of  the  case  was  settled  by  the  decision  of  the 
Court  of  Appeals  for  the  Indian  Territory. 

In  Sovereign  Camp  of  Woodmen  of  the  World  v. 
Bridges,  37  Okla.  430,  132  Pac.  133,  the  case  was  first 
tried,  as  in  the  case  at  bar,  in  a  court  of  the  Indian 
Territory,  and  carried  by  appeal  to  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  where  the  judgment 
was  reversed  and  the  case  remanded  for  a  new  trial, 
which  was  had  in  the  state  courts.    The  court  says: 

"It  is  well  settled  that  all  questions  of  law  determined 
in  a  former  appeal  became  the  law  of  the  case,  both  for 
the  trial  court  and  the  Court  of  Appeals,  on  a  second 
hearing,  provided  the  facts  presented  in  the  second  hear- 
ing are  substantially  the  same  as  presented  in  the  first. 
Okla.  C.  Elect,  G.  &  P.  Co.  v.  Baumhoff,  21  Okla.  503 
[96  Pac.  758]  ;  Metropolitan  R.  Co.  v.  FonviUe,  36  Okla. 
76  [125  Pac.  1125]  ;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Baker,  37 
Okla.  48  [130  Pac.  577]." 

And  see,  also,  Leonard  v.  Showalter,  41  Okla.  122, 
137  Pac.  346;  Kirhy  v.  Hardin,  41  Okla.  609,  134  Pac. 
854 ;  St.  L.  &  S.  F.  R,  Co.  v.  Clark,  42  Okla.  638,  142  Pac. 
396;  Corder  v.  Purcell,  50  Okla.  771,  151  Pac.  482. 

On  the  authority  of  the  above  cases,  the  court  com- 
mitted no  error  in  sustaining  the  demurrer  to  the  evi- 
dence. 

Objection  is  also  made  to  the  action  of  the  court 
in  directing  a  verdict  for  the  defendants.  This  was  not 
proper,  for  the  effect  of  a  demurrer  to  the  evidence  is 
to  take  from  the  jury  and  refer  to  the  court  the  applica- 
tion of  the  law  to  the  admitted  facts,  and  if  the  demurrer 
is  sustained,  the  defendant  is  entitled  to  a  judgment  in 
his  favor.     Rev.  Laws  1910,  sec.  5002,  subdiv.  3,  provides : 
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'The.  party  on  whom  rests  the  burden  of  the  issues 
must  first  produce  his  evidence;  after  he  has  closed  his 
evidence  the  adverse  party  may  interpose  ♦  ♦  ♦  a 
demurrer  thereto,  upon  the  grround  that  no  cause  of 
action  or  defense  is  proved.  If  the  court  shall  sustain 
the  demurrer,  such  judgment  shall  be  entered  for  the 
party  demurring  as  the  state  of  the  pleadings  or  the 
proof  shall  demand.  If  the  demurrer  be  overruled,  the 
adverse  party  will  then  produce  his  evidence." 

And  this  was  the  rule  at  common  law.  See  United 
State  Bank  v.  Smith,  11  Wheat.  171,  6  L.  Ed.  443;  Suy- 
dam  V.  WiUiamaon,  20  How.  427,  436,  15  L.  Ed.  978.  But 
the  plaintiff  in  error  cannot  complain,  as  the  same  judg- 
ment was  rendered  on  the  verdict  as  should  have  been 
rendered  on  the  demurrer,  and  the  irregularity  of  directing 
a  verdict  was  harmless  error.  Rev.  Laws  1910^  sec 
6005. 

We,  therefore,  recommend  that  the  judgment  be 
affirmed. 

By  the  Court:     It  is  so  ordered. 


OWENS  V.  SNIDER  et  al. 

No.  5454.    Opinion  Filed  December  7,  1915. 
(153  Fac.  833.) 

1.  WATCaCS  AND  WATER  CX)URSES-~IiTigatioiK~AppropriatiMi 
of  Water— Conditions  Precedent — Hydrographic  Survey  and  Ad- 
judication. The  petition  for  Injunction  alleged  that  plaintiff 
had  boen  granted  a  permit  or  license  by  the  secretary  of  the 
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State  Board  of  Agriculture,  who  was  ex  officio  State  EJugineer, 
to  appropriate  530  gallons  of  water  per  minute  from  Sandy 
creek,  a  spring  branch,  the  same  being  the  entire  flow  of  said 
stream,  to  the  exclusion^  of  all  others  through  whose  land  it 
ran,  and  prayed  that  defendants,  who  were  such  landowners, 
be  enjoined  from  taking  any  water  from  the  stream  for  pur- 
poses of  irrigation.  The  prcwif  showed  that  no  hydrographic 
survey,  as  provided  for^by  law  (section  3639,  Rev.  Laws  1910) 
had  been  made,  and  that  no  suit  had  been  brought  (section 
3610,  Rev.  liaws  1910)  to  determine  '*all  rights  to  the  use  of 
the  waters/*  and  no  decree  rendered  (section  3642,  Rev.  Laws 
1010),  fixing  and  declaring  **the  water  rights  adjudged  to  each 
party,  the  priority,  amount,  purpose,  place  of  use,'  and  the 
lands  to  which  it  should  appeitalu,  prior  to  the  issuance  of  the 
permit.  The  proof  also  showed  that  there  was  more  flowing 
water  in  the  stream,  in  excess  of  plaintiffs  entire  claim,  than 
defendants  were  appropriating,  or  prepared  to  appropriate.  Tho 
injunction  was  denied.  Held,  that  there  was  no  error  in  deny- 
ing the  injunction,  because  the  hydrographic  survey-  of  the 
stream  and  its  system,  and  an  adjudication  in  court,  as  provided 
by  law,  were  conditions  precedent  to  the  granting  by  the  State 
Engineer  of  a  valid  permit,  authorizing  plaintiff  to  appropriate 
a  fixed  amount  of  the  available  water  of  the  stream,  to  the 
exclusion  of  all  other  owners  of  irrigable  lands,  through  which 
it  meandered,  and  who  were  claiming  the  right  of  appropriation. 

2.  SAME— Irrigation— Pctmil;  to  Appropriate  Water— Ck>Ilateral  At- 
tack.   Such  i>ermit  was  open  to  collateral  attack. 

3.  SAME^Irrigation— Appropriation    of    Water— Injunction.    The 

evidence  was  sufficient  to  show  that  the  stream  afforded  sufficient 
water  to  supply  defendants,  in  excess  of  the  amount  claimed  by 
plaintiff,  and  would  therefore  defeat  the  right  to  an  injunction, 
even  if  plaintiff's  permit  had  operated  as  a  valid  prior  appropria- 
tion. 

(Syllabus  by  Brewer,  C.) 

Error  from  District  Court,  Harmon  County; 
Frank  Mathews,  Judge. 

Action  by  W.  L.  Owens  against  Albert  Snider  and 
another.  Judgment  for  defendants,  and  plaintiff  brings 
error.     Affirmed. 

W.  C.  Austin  and  C.  A.  Hatch,  for  plaintiff  in  error. 

A.  M.  Stewart,  Counts  &  Counts,  and, Gra?/  &  McVay, 
for  defendants  in  error. 


Digitized  byLjOOQlC 


774     SUPREME  COURT  OF  OKLAHOMA. 

Owens  V.  Snider  et  al. 

Opinion  by  BREWER,  C.  This  suit  was  brought  by  the 
plaintiff  in  error  in  the  district  court  of  Harmon  county  for 
the  purpose  of  obtaining  an  injunction  to  prevent  defend- 
ants from  taking  water  for  purposes  of  irrigation  from 
Sandy  creek,  which  is  a  small  stream,  fed  by  springs  and 
meandering  through  Harmon  county  and  across  and 
through  the  lands  of  plaintiff,  Owens,  and  also  the  lands 
of  defendants  and  various  other  landowners,  not  parties 
to  the  suit.  The  plaintiff,  for  a  cause  of  action,  set 
out  that  he  was,  on  July  25,  1911,  awarded  a  license  or 
permit  from  the  secretary  of  the  Board  of  Agriculture, 
who  was  acting  as  ex  officio  State  Engineer;  that  said 
license  was  issued  upon  application  theretofore  made, 
which  was  accompanied  by  maps  and  surveys,  made  by 
a  private  surveyor  or  engineer,  showing  the  plaintiff's 
irrigable  lands,  and  that  Sandy  creek  flowed  through  the 
same,  and  that  its  entire  flow  amounted  to  530  gallons 
of  water  per  minute;  that  upon  such  application  and 
shouing,  the  said  permit  or  license  gave  to  plaintiff  the 
exclusive  right  to  divert  and  appropriate  to  the  beneficial 
use  of  his  own  land,  530  gallons  of  water  per  minuto. 
the  same  being  the  entire  flow  of  the  stream.  The  peti- 
tion further  alleged  that  defendants,  who  were  land- 
o^vners  further  up  the  stream,  had  installed  a  pump  and 
wore  taking  water  from  Sandy  creek,  so  as  to  interfere 
with  plaintiff's  rights  in  preventing  him  from  obtaining 
thorefi-om  the  waters  to  which  he  was  entitled  under  his 
pevj  lit,  and  that  therefore  they  should  be  prevented  from 
so  do'ng  by  an  injunction.  Defendants,  among  other 
thmiis,  challenged  the  legality  of  plaintiff's  license  or 
permit,  on  the  ground  th^t  it  had  been  prematurely  issued, 
when  the  ex  officio  State  Engineer  was  without  authority 
so  to  do,  and  that  therefore  it  was  without  the  effect  of 
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giving  to  plaintiff  the  right  to  appropriate  the  amount 
of  water  named,  to  the  exclusion  of  upper  proprietors, 
for  i}'.e  reason  that  no  hydrographic  survey  had  been  made 
of  the  stream  and  its  syslen\,  by  which  the  available 
supply  of  water  had  been  ascertained,  nor  had  the 
rights  and  priorities  of  the  various  parties  interested,  or 
who  as  landowners  might  be  interested,  been  determined 
by  a  judicial  decree,  in  pursuance  of  the  law.  Defendants 
further  claimed  that  even  if  plaintiff  was  entitled  to 
the  amount  of  water  he  claimed,  to  the  exclusion  of  all 
others,  yet  that  the  stream  afforded  water  far  in  excess 
of  the  amount  he  claimed,  and  far  in  excess  both  of  his 
claim  and  the  amount  of  water  defendants  had  prepared 
to  appropriate  and  were  appropriating.  At  a  trial  of  the 
issues  before  the  court,  after  hearing  the  evidence,  the 
court  found  the  issues  in  favor  of  defendants  and  refused 
an  injunction,  and  filed  the  following  findings  of  fact 
and  conclusions  of  law: 

"It  is  difficult  to  draw  a  distinction  between  the 
case  at  bar  and  the  Gay  Case,  33  Okla.  675,  124  Pac.  1080, 
recently  decided  by  our  Supreme  Court  on  appeal  from 
Jackson  county,  but  we  are  of  the  opinion  that  this  case 
involves  the  same  principle  as  the  Gay  Case,  in  reverse 
order.  An  injunction  was  allowed  in  the  Gay  Case  to 
enjoin  the  State  Engineer  from  granting  water  rights  to 
certain  parties  until  there  had  been  a  complete  hydro- 
graphic  survey  as  required  by  the  statutes,  and  a  judicial 
determination  of  the  respective  rights  of  all  parties  to 
the  water  in  Turkey  creek,  and  in  the  case  at  bar,  the 
plaintiff,  having  obtained  a  permit  from  the  State  Engi- 
neer to  appropriate  water  of  a  certain  amount  from  Sandy 
creek,  now  seeks  to  enjoin  the  defendants  from  taking 
any  water  from  this  stream,  alleging  that  he  had  a  prior 
right  to  the  entire  flow,  having  appropriated  the  entire 
flow.     In  the  Gay  Case  the  Supreme  Court  held  that  the 
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plaintiff  was  entitled  to  the  injunction  as  prayed  for, 
which  prayer  was  as  follows:  'That  a  temporary  injunc- 
tion be  srranted  against  the  defendants  restraining  the 
defendant,  Ben  Hennessey,  State  Engineer,  from  granting 
defendant  Hicks  the  rights  asked  for  in  said  petition,  until 
such  time  as  the  rights  of  plaintiffs  might  be  determined 
and  declared  as  provided  by  law;  that  the  court  order  and 
direct  the  State  Engineer  to  make  and  furnish  a  complete 
hydrographic  survey  of  the  said  Turkey  creek  in  order  to 
determine  the  rights  of  plaintiffs  and  all  others  whose 
rights  might  become  affected.  ♦  ♦  ♦'  And  the  principal 
assignment  of  error  was:  'That  there  was  not  then,  and 
never  had  there  been  made,  a  hydrographic  survey  of  the 
water  of  the  said  stream,  and  that  this  was  necessary 
before  any  award  allotting  water  could  be  made  by  the 
said  State  Engineer.'  The  contention  of  the  defendant, 
briefly  stated,  was:  That  the  grounds  set  forth  in  the 
petition  do  not,  under  the  statutes  relating  to  the  law  of 
irrigation,  state  facts  sufficient  to  justify  the  court  in 
enjoining  the  applicant  and  the  State  Engineer  from 
proceeding  prior  to  a  judicial  determination  of  the  rights 
of  the  different  parties  in  and  to  the  waters  of  the  said 
stream.  ♦  ♦  ♦'  In  the  Gay  Case  the  Supreme  Court,  in 
holding  not  only  that  a  hydrographic  survey  of  the 
stream  must  be  made  by  the  State  Engineer,  further 
holds  that  there  must  be  a  judicial  determination  of  all 
the  claimants'  rights  before  the  rights  of  any  one  of 
the  parties  are  fixed  finally,  and  definitely. 

"Now,  what  right  did  the  plaintiff,  W.  L.  Owens, 
acquire  in  this  case  by  virtue  of  there  having  been 
issued  to  him  a  permit  by  the  State  Engineer  to  take 
water  from  this  stream,  and  how  far  is  this  right  so 
acquired  conclusive  against  the  defendants  in  this  case? 
It  is  true  that  the  evidence  shows  that  the  defendants 
appeared  before  thie  State  Engineer  with  a  number  of 
witnesses  and  protested  his  granting  to  the  plaintiff, 
Owens,  the  permit  under  which  he  is  now  operating,  and 
that  the  State  Engineer  decided  against  them ;  but  I  don't 
think  that  this  decision  of  the  State  Engineer  is  conclusive 
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on  the  rights  of  the  defendants,  because  as  said  by  our 
Supreme  Court  in  the  Gay  Case,  in  holding  that  the 
statutes  must  be  complied  with  to  procure  a  judicial 
determination  of  the  rights  of  all  the  parties:  'Thus 
appears  the  inherent  weakness  and  indecisive  character  of 
any  right  or  privilege  granted  by  the  State  Engineer 
prior  to  judicial  action,  and  the  provisions  of  sections 
3933  and  3934,  swpra,  of  the  statutes  are  intended  in  their 
scope  to  fix  finally  and  definitely  the  rights  of  all  inter- 
ested parties  in  and  to  the  waters  of  any  stream  in  ques- 
tion;  the  purpose  of  these  statutes  being  to  secure  a  decree 
which  shall  be  conclusive  and  final  and  not  subject  to 
collateral  attack.  *  *  ♦  As  a  result  of  the  procedure 
sought  to  be  taken,  should  the  award  be  made  as  against 
these  plaintiffs  at  the  instance  of  the  defendant  Hicks,  the 
rights  of  none  of  the  parties  would  be  finally  established, 
and  the  defendant  would  have  naught  as  a  result  thereof 
that  he  did  not  enjoy  before  the  hearing  by  the  mere 
filing  of  his  application,  and  a  necessity  for  an  adjudica- 
tion of  the  rights  of  all  in  the  district  court  would  still 
exist.  ♦  ♦  ♦ ' 

"It  is  found  by  the  court:  (1)  From  the  authority 
in  the  Gay  Case,  we  must  hold  that  the  defendants  in  this 
case  have  not  been  concluded  in  their  rights,  if  any  they 
have,  to  take  water  from  this  stream  merely  because 
plaintiff  has  been  granted  a  permit  to  the  prior  appropria- 
tion of  a  certain  and  definite  flow  of  water  from  the 
same  by  the  State  Engineer.  (2)  That  there  has  not  been 
such  a  hydrographic  survey  of  this  stream  as  contemplated 
by  the  statutes.  (3)  There  has  been  no  judicial  determina- 
tion of  the  rights  of  the  parties  herein  to  appropriate  the 
waters  of  this  stream,  as  provided  in  sections  3932  and 
3933,  Snyder's  Statutes.  (4)  While  the  evidence  is  indefi- 
nite as  to  the  waterflow  in  this  stream,  as  all  of  the 
measurements  of  same  that  have  been  submitted  in  evi- 
dence are  crude  and  uncertain  in  results,  yet  the  court 
finds  as  a  matter  of  fact  that  the  normal  flow  of  said 
stream  to  be  more  than  1,000  gallons  per  minute,  and  that 
the  limit  of  the  amount  attempted  to  be  appropriated 
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by  plaintiff  is  530  gallons  per  minute,  and  the  limit  of 
the  amount  that  can  be  appropriated  by  defendants,  with 
their  present  system,  is  250  gallons  per  minute. 

"Frank  Mathews,  JvdgeJ* 

The  principal  contentions  of  plaintiff  in  error  for  a 
reversal  of  this  case  are:  (1)  Error  as  to  the  admissioD 
of  testimony;  (2)  that  the  court  erred  ih  finding  that 
the  stream  afforded  more  than  1,000  gallons  of  water 
per  minute;  (3)  That  the  court  erred  in  applying  the 
rule  announced  in  the  case  of  Gay  v.  Hicks,  supra,  under 
which  rule,  broadly  stated,  the  State  Engineer  has  no 
right  to  issue  a  permit  to  an  individual  to-  appropriate 
a  .specific  part  of  the  waters  of  a  stream,  to  the  exclusion 
of  others,  until  after  a  hydrographic  survey  and  a  decree 
of  court  has  been  made  and  rendered. 

1.  The  admission  of  evidence  that  no  hydrographic 
survey  of  the  stream  and  its  system  had  been  made 
as  provided  by  law  was  not  only  competent,  but  highly 
material  and  important.  As  said  in  Gay  et  al.  v.  Hieks, 
supra: 

"The  authority  of  the  State  Engineer  is  administrative, 
and  not  judicial;  and  hence  he  has  no  power  to  impair 
vested  rights,  nor  would  his  decision  as  to  what  the 
existing  rights  are  be  conclusive.  Any  action  taken  by 
him  would  be  open  to  collateral  attack  in  court  by  in- 
junction or  other  process,  as  would  also  the  action  of  the 
defendant  Hicks,  should  he  be  authorized  to  take  water 
from  the  said  stream.  2  Weil,  Water  Rights  (3d  Ed.) 
sec.  1193,  1194;  WiUey  et  al.  v.  Decker  et  al.,  11  Wyo.  496 
73  Pac.  210, 100  Am.  St.  Rep.  939,  and  cases  therein  cited." 

The  above  case  quotes  from  Louden  Irrigating  Cand 
Co.  et  al.  V.  Handy  Ditch  Co.,  22  Colo.  102,  43  Pac.  536, 

^s  follows: 


Digitized  byLjOOQlC 


OCTOBER  TERM,  1915.— Vol.  LII.  779 

Opinion  of  the  Court. 

''Some  idea  of  the  expense  and  labor  necessary  to 
take  the  evidence  and  formulate  a  decree  in  some  of  our 
water  districts  may  be  gathered  from  the  statement  that 
in  some  districts  not  only  months,  but  years,  have  been 
consumed  in  doing  the  necessary  work  incident  thereto.'' 

Certainly,  then,  a  purported  survey  of  the  flow  of  a 
stream  made  ex  parte  at  the  instance  of  plaintiff,  upon  a 
single  occasion  and  at  one  place,  would  not  in  any  sense 
be  conclusive  and  binding  on  other  landowners  bordering 
on  the  stream.  The  question  was,  therefore,  open  to  them 
to  contradict  its  accuracy.  Boise  Irrigation  &  Lamd  Co.  v. 
Stewart,  10  Idaho,  38,  77  Pac.  25,  321.  Under  this  head 
it  is  also  complained  that  the  evidence  of  defendants 
relative  to  the  flow  of  the  stream,  and  that  such  flow 
was  sufficient,  not  only  to  provide  plaintiff  with  the 
entire  amount  of  water  he  claimed,  but  also  to  provide 
defendants  with  the  water  they  had  prepared  to  appro- 
priate, was  incompetent,  and  ought  not  to  have  been 
admitted,  for  the  reason  thai  the  witnesses  did  not  show 
sufficient  qualifications,  or  that  they  pursued  a  process 
in  their  measurements  by  which  an  approximately  cor- 
rect result  could  be  obtained,  and  that  therefore  the  evi- 
dence had  no  probative  effect,  and  should  not  have  been 
admitted.  We  cannot  agree  with  this  contention.  We 
have  examined  with  care  the  statements  of  the  surveyor 
employed  by  plaintiff,  together  with  his  methods  used  in 
measuring  the  volume  of  the  stream  as  a  basis  for  plain- 
tiff's application.  We  have  also  examined  the  methods 
used  by  the  witnesses  who  appeared  and  testified  for  de- 
fendants. We  doubt  very  seriously  if  any  of  the  witnesses 
for  either  parly  have  shown  themselves  to  be  competent 
to  make  a  hydrographic  survey,  which,  as  we  understand 
the  term,  involves  even  more  than  a  mere  measurement 
of  the  volume  of  water;  but,  while  the  methods  employed 
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by  each  set  of  witnesses  were  manifestly  inaccurate  and 
confessedly,  at  best,  a  mere  approximation,  we  think  the 
testimony  of  defendants'  witnesses  that  is  complained  of 
had  probative  effect,  and  was  properly  received  by  the 
court  and  given  such  weight  as  he  believed,  under  all 
the  circumstances,  it  to  be  fairly  entitled  to  receive. 
This  brings  us  to  the  next  proposition : 

2.  Our  decision  as  to  the  competency  of  the  evidence 
of  defendants,  as  to  the  available  water  supply  of  the 
stream,  decides  this  point;  for,  under  this  evidence,  the 
court  was  fully  justified  in  finding  that  the  flow  of  the 
stream  was  at  leadt  1,000  gallons  per  minute^  These 
witnesses  measured  the  stream  at  different  places  along 
its  course,  and  their  different  measurements  showed  a 
volume  of  water  much  in  excess  of  the  amount  found 
by  the  court.  These  measurements  were  made  shortly 
before  the  trial.  The  measurements  made  by  plaintiff's 
Purveyor  were  made  early  in  1911 ;  and  it  is  quite  possible 
that  the  flow  of  this  stream  had  increased,  inasmuch  as 
there  is  some  evidence  that  it  had  only  become  a  running 
stream  within  very  recent  years. 

3.  Neither  can  we  agree  with  plaintiff  in  error  tiiat 
the  decision  of  this  court  in  Gay  v.  Hicks,  stupra,  is  not 
controlling  in  its  holding  of  the  necessity  of  a  hydrographic 
survey  and  a  court  adjudication.  Plaintiff's  contention, 
boiled  down,  is  that  this  case  does  not  fall  within  the 
rule,  for  the  reason  that  plaintiff  claimed  to  be  the  first 
applicant  for  water,  which  embraced  an  appropriation  of 
all  the  available  waters  of  the  stream,  and  that  therefore, 
as  no  other  proprietor  could  possibly  have  any  rights, 
a  hydrographic  survey  and  ascertainment  would  be 
unnecessary  and  superfluous.  We  think  this  concention 
more  plausible  than  sound,  and  that  the  facts  disclosed 
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here  illustrate  forcibly  its  unsoundness.  To  our  mind,  the 
controversy  here  shows  the  wisdom  of  requiring  a  hydro- 
graphic  survey,  and  a  determination  of  the  various  pri- 
orities and  rights  of  the  beneficial  use  of  the  waters  of  a 
stream,  before  a  permit  is  granted.  To  illustrate,  under 
the  license  set  forth  here,  plaintiff  claims  the  right  to 
appropriate  530  gallons  per  minute.  This  is,  accord^ 
ing  to  his  maps  and  survey,  the  total  available  supply; 
yet  the  defendants,  as  upper  proprietors  of  lands,  adjoin- 
ing the  stream,  contend,  and  have  introduced  evidence 
to  show,  that  the  stream  affords  all  the  water  they  need 
over  and  above  that  claimed  by  plaintiff;  in  other  words, 
that  there  is  ample  water  to  meet  their  wants,  after 
plaintiff's  have  been  fully  met.  The  action  of  the  State 
Engineer  being  subject  to  collateral  attack,  a  similar  claim 
could  be  set  forth  by  any  of  the  other  proprietors  along 
the  stream,  and  a  trial  had,  which  would  depend  upon 
the  proof  offered  at  each  of  these  hearings;  and  this 
conflict  of  claims  may  always  be  expected,  and  it  is  to 
prevent  such,  and  to  the  end  that  reasonable  certainly 
may  be  secured,  that  a  hydrographic  survey— by  which  the 
supply  of  water  through  scientific  measurements  and 
continued  experiments  may  be  ascertained — ^has  been  pro- 
vided for,  and  which,  once  had,  furnishes  reasonably 
accurate  foundations  for  apportioning  the  water  to  tiie 
various  claimants.  The  question  of  their  priorities  and 
the  right  to  appropriate  a  specific  amount,  in  preference 
to  others,  must  be  determined  by  a  suit  brought  for  that 
purpose,  which  suit  is  provided  for  in  the  irrigation  acts. 
Section  8640,  Rev.  Laws  1910.  Of  course,  with  such  a 
survey,  if  it  can  be  shown,  in  a  suit  for  adjudication  of 
the  rights,  that  this  stream  only  provides  580  gallons  of 
available  water  per  minute,  and  in  such  suit  to  settle  the 
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rights  of  appropriation  it  should  develop  that  plaintiff 
is  prior  in  application  and  reduction  of  the  water  to  a 
bwieflcial  use,  he  would  then  be*  prior  in  right,  and  a 
decree  would  protect  him.  Until  this  is  done,  it  may  be 
expected  that  continual  conflicts  over  the  amount  of  usable 
water  and  the  rights  of  appropriation  from  the  stream 
will  ensue. 

We  find  np  error  in  the  judgment  refusing  the  injunc- 
tion (applying  the  rule  of  Gay  et  al.  v.  Hicks,  which  is 
a  very  lengthy  case  and  must  be  read  in  toto  to  be  fully 
comprehended) ,  and  this  cause  should  be  affirmed. 

By  the  Court :  It  is  so  ordered. 


COMANCHE  MERCANTILE  CO  v.  McCALL  CO. 

No.  5474.    Opinion  Filed  December  7,  1&15. 
(153  Pac.  675.) 

EVIDENCE— -Documentary    Evidence— Letter— Proof   of    Gemrineiiess. 

A  letter  not  in  response  to  a  letter  previously  sent  to  the  alleged 
writer  is  not  admissible  in  evidence  until  its  authenticity  has 
been  established  either  by  proof  of  the  handwriting  or  by  other 
proof  establishing  its  genuineness.  The  mere  fact  that  it  pur- 
ports to  have  been  written  by  him  is  not  suflSdent. 

(Syllabus  by  Rummons,  C.) 

Error  from  County  Court,  Stephens  County; 
J.  W.  Marshall,  Judge. 
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Action  by  the  McCall  Company,  a  corporation,  against 
the  Comanche  Mercantile  Company,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.  Reversed 
and  remanded. 

Defendant  in  error  commenced  this  action  before  a 
justice  of  the  peace  of  Stephens  county  to  recover  from 
plaintiff  in  error  the  sum  of  $92.89  for  goods  sold  and 
delivered,  and  the  sum  of  $67.93  for  damages  for  breach 
of  contract.  From  the  judgment  of  the  justice  of  the 
peace  an  appeal  was  taken  to  the  county  court  of  Stephens 
county,  where  the  case  was  tried  de  novo.  At  the  con- 
clusion of  the  testimony  of  the  defendant  in  error  plaintiff 
in  error  demurred  to  the  evidence,  which  demurrer  being 
overruled  by  the  trial  court,  plaintiff  in  error  rested;  and 
thereupon  the  court  instructed  the  jury  to  return  a 
verdict  in  favor  of  defendant  in  error  for  the  amount 
sued  for.  In  due  time  plaintiff  in  error  moved  for  a  new 
trial,  which  being  denied,  judgment  was  entered  upon  the 
verdict,  to  reverse  which  plaintiff  in  error  brings  this 
appeal. 

H.  B.  Lockett,  for  plaintiff  in  error. 
J.  P.  Speer,  for  defendant  in  error. 

Opinion  by  RtlMMONS,  C.  (after  stating  the  facts 
as  above).  We  need  only  consider  two  assignments  of 
error  in  determining  this  case:  First,  the  court  admitted 
incompetent  evidence;  and,  second,  the  court  peremptorily 
instructed  the  jury  to  find  for  the  defendant  in  error 
for  the  total  sum  sued  for.  Both  of  these  assignments 
may  be  considered  together. 

Defendant  in  error  sued  upon  a  contract  between 
plaintiff  in  error  and  defendant  in  error  entered  into  May 
5,  1909,  and  running  for  a  term  of  three  jrears,  by  the 
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terms  of  which  plaintiff  in  error  was  to  take  from  de- 
fendant in  error  certain  patterns  and  fashion  sheets  and 
other  fashion  publications,  in  quantities,  as  described  in 
the  contract,  to  be  delivered  monthly,  and  sought  to  recover 
from  plaintiff  in  error  the  amount  due  it  for  goods  sold 
and  delivered  to  plaintiff  in  error,  and  also  sought  to 
recover  from  plaintiff  in  error  for  damages  by  reason  of 
a  breach  of  the  contract  by  plaintiff  in  error  before  the 
expiration  thereof,  such  damages  consisting  of  the  loss 
of  profits  of  defendant  in  error  upon* the  patterns  and 
fashion  sheets  and  publications  which  should  have  been 
accepted  by  plaintiff  in  error  during  the  unexpired  term 
of  said  contract.  The  only  evidence  in  the  record  offered 
by  defendant  in  error  to  show  a  breach  of  the  contract 
before  the  expiration  thereof  by  plaintiff  in  error  consists 
of  a  letter,  which  is  as  follows : 

"The  McCall  Company,  New  York,  N.  Y. — Gentle- 
men: The  condition  of  our  account  with  you  and  tiie 
general  condition  of  business  in  this  part  of  the  country 
renders  it  necessary  that  you  suspend  shipment  of  any 
further  patterns  or  supplies  of  any  kind  whatever  untfl 
further  notice.  What  patterns  are  needed  to  take  care  of 
our  trade  can  be  ordered  by  mail.  The  patterns  that  you 
have  been  sending  for  some  time  are  merely  being  stacked 
up  in  the  case  and  it  canot  be  of  any  value  to  you  or  us 
either  to  increase  the  amount,  so  we  desire  you  not  to 
make  any  further  shipments  until  we  notify  you. 

"Yours  truly, 
"Comanche  Mercantile  Company. 
"HBL.  CJM." 

This  letter  was  offered  in  evidence  over  the  objection 
of  plaintiff  in  error  as  a  part  of  the  deposition  of  a  witness 
for  defendant  in  error.  It  is  not  identified  as  having  been 
written  by  plaintiff  in  error  or  by  its  authority  in  iny 
manner,  except  that  it  is  upon  the  stationery  of  plaintiff 
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in  error,  and  refers  to  the  dealings  between  plaintiff  in 
error  and  defendant  in  error. 

The'  record  does  not  disclose  any  other  breach  of  the 
contract  than  the  renunciation  of  it  claimed  to  be  shown 
by  this  letter.  It  does  not  appear  that  defendant  in 
error,  after  the  receipt  of  this  letter,  tendered  the  delivery 
of  any  further  goods  to  the  plaintiff  in  error,  or  had  any 
further  correspondence  with  it  with  reference  to  this 
contract.  We  do  not  think  the  identification  of  this  letter 
was  sufficient  to  authorize  the  trial  court  to  admit  it  in 
evidence.  There  is  not  a  scintilla  of  evidence  tending  to 
show  that  this  letter  was  written  by  any  one  having 
authority  to  represent  plaintiff  in  error  in  the  matter, 
and  there  was  no  attempt  in  any  way  to  connect  the 
letter  with  plaintiff  in  error. 

The  rule  is  well  established  that,  to  render  a  letter 
not  in  response  to  a  letter  previously  sent  to  the  alleged 
writer  admissible  in  evidence,  its  authenticity  must  be 
established  either  by  proof  of  the  handwriting  or  by  other 
proof  establishing  its  genuineness.  The  mere  fact  that 
it  purports  to  have  been  written  by  him  is  not  sufficient. 
17  Cyc.  409,  and  authorities  there  cited. 

We  think  the  admission  in  evidence  of  this  letter  was 
reversible  error.  And,  as  this  letter  was  the  only  evi- 
dence of  the  breach  of  the  contract,  the  court  also  erred 
in  directing  a  verdict  for  defendant  in  error  for  the  sum  of 
$67.93  as  damages  for  the  breach  of  the  contract,  since 
there  was  no  competent  evidence  to  warrant  such  an 
instruction  or  to  sustain  a  verdict  for  such  damages. 

The  cause  should  therefore  be  reversed  and  remanded 
for  a  new  trial. 

By  the  Court:     It  is  so  ordered. 
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HAWKINS  V.  HAWKINS. 

No.  5482.    Opinion   Filed   December  7,  1915. 
(153  Pac.   844.) 

M0TI0NS--4)rder»— VacatloD  at  Subsequent  Term— VaUdtty.  The  dis- 
trict court  or  superior  court  is  without  jurisdiction,  at  a  subse- 
quent term,  to  take  any  steps  towards  vacating  or  moilifyins^  a 
Judgment  or  order  of  the  court,  unless  the  provisions  of  sections 
5267-5268,  Rev.  Laws  1910,  relating  to  the  yacation  and  modifi- 
cation of  Judgments  and  orders,  have  been  substantially  complied 
with.  An  order  made  by  the  court  at  a  subsequent  term, 
vacating  a  former  order,  without  complying  with  the  terms  of 
the  statute  in  regard  thereto,  is  void. 

(Syllabus  by  Rummons,  C.) 

Error  from  Superior  Court,  Custer  County; 
J,  W.  Lawter,  Judge. 

Action  by  Emma  Hawkins  against  William  Hawkins. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed, with  directions. 

This  action  was  begun  in  the  superior  court  of  Custer 
county  by  the  defendant  in  error  for  a  divorce  from 
plaintiff  in  error,  the  custody  of  the  children,  and  alimony. 
On  September  7,  1912,  at  the  August,  1912,  term  of  the 
superior  court  of  Custer  county,  judgment  was  rendered 
for  defendant  in  error  by  default.  At  the  same  term,  on 
October  7,  1912,  the  court  sustained  a  motion  of  plaintiff 
in  error  to  vacate  and  set  aside  the  judgment  and  decree 
theretofore  rendered  in  said  cause,  and  permitted  plaintiff 
in  error  to  have  thirty  days  from  said  date  to  take  deposi- 
tions to  be  used  in  the  new  trial  of  said  cause.  At  the 
February,  1913,  term  of  said  court,  on  April  3,  1913,  the 
court  upon  its  own  motion  revoked,  set  aside,  and  held 
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for  naught  the  order  theretofore  made  in  said  cause, 
setting  aside  the  decree  made  prior  thereto,  for  the  reason 
"that  the  court  finds  that  said  order  was  procured  by  the 
defendant  for  the  purpose  of  evading  the  decree  heretofore 
made,"  and  ordered  that  the  decree  theretofore  made  be 
adjudged  to  be  the  judgment  of  the  court,  and  date  back 
and  be  in  force  and  effect  from  and  after  its  rendition  on 
September  17,  1912,  and  ordered  that  said  decree  be  made 
the  nunc  pro  tunc  decree  of  the  court.  Thereafter  plaintiff 
in  error,  on  April  19,  1913,  filed  his  motion  to  vacate  and 
set  aside  the  order  of  April  3,  1913,  alleging  he  had  no 
notice  of  the  making  of  said  order,  or  that  the 'matter 
would  be  taken  up  at  that  time.  The  court  overruled 
this  motion,  and  plaintiff  in  error  appeals. 

Chas.  T.  Randolph,  for  plaintiff  in  error. 

Opinion  by  RUMMONS,  C.  (after  stating  the  facte 
as  above).  Our  statutes  (section  5267,  Rev.  Laws  1910) 
prescribe  the  grounds  for  and  the  manner  in  which  the 
district  court  shall  have  power  to  vacate  or  modify  itsj 
judgmente,  as  follows: 

"The  district  court  shall  have  power  to  vacate  or 
modify  ite  own  judgments  or  orders,  at  or  after  the  term 
at  which  such  judgment  or  order  was  made:  First.  By 
granting  a  new  trial  for  the  cause,  within  the  time  and  in 
the  manner  prescribed  in  section  5035.  Second.  By  a  new 
trial  granted  in  proceedings  against  defendante  con- 
structively summoned,  as  provided  in  section  4728.  Third. 
For  mistake,  neglect  or  omission  of  the  clerk,  or  irreg- 
ularity in  obtaining  the  judgment  or  order.  Fourth.  For 
fraud,  practiced  by  the  successful  party,  in  obtaining  the 
judgment  or  order.  Fifth.  For  erroneous  proceedings 
against  an  infant,  or  a  person  of  unsound  mind,  where 
the  condition  of  such  defendant  does  not  appear  in  the 
record,  nor  the  error  in  the  proceedings.     Sixth.  For  the 
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death  of  one  of  the  parties  before  the  judgment  in  the 
action.  Seventh.  For  unavoidable  casualty  or  misfortune, 
preventing  the  party  from  prosecuting  or  defending. 
Eighth.  For  errors  in  a  judgment,  shown  by  an  infant  in 
twelve  months  after  arriving  at  full  age,  as  prescribed 
in  section  5142.  Ninth.  For  taking  judgments  upon  war- 
rants of  attorney  for  more  than  was  due  to  the  plaintiff, 
when  the  defendant  was  not  summoned  or  otherwise 
legally  notified  of  the  time  and  place  of  taking  such 
judgment/' 

This  statute  has  been  frequently  construed  by  this 
court,  and  the  law  is  well  settled  that,  while  great  discre- 
tion is  allowed  the  trial  court  in  the  control  of  its  judg- 
ments and  orders,  and  in  the  exercise  of  its  power  to 
vacate  or  modify  the  same  at  the  term  at  which  the 
same  were  rendered  or  made,  yet  the. court  is  without 
jurisdiction,  at  a  subsequent  term,  to  take  any  steps  to- 
wards vacating  or  modifying  a  judgment  or  order  of 
the  court,  unless  there  is  a  substantial  compliance  with 
the  terms  of  the  statute.  McAdams  v.  Latham,  21  Okla. 
511,  96  Pac.  584.  In  the  case  last  cited  plaintiff  had 
judgment  at  the  same  term,  but  after  the  statutory  time 
for  filing  a  motion  for  new  trial  had  expired,  the  court 
permitted  a  motion  for  new  trial  to  be  filed,  and  granted 
defendant  a  new  trial  of  the  cause.  At  a  succeeding 
term,  upon  the  motion  of  the  plaintiff,  the  trial  court 
set  aside  the  order  granting  a  new  trial  of  the  cause. 
This  court,  in  passing  upon  the  correctness  of  the  last 
order,  .says : 

"The  plaintiff  failing  to  appeal  from  the  order  grant- 
ing a  new  trial,  after  the  expiration  of  the  term  at  which 
final  judgment  was  entered,  there  must  be  a  substantial 
compliance  with  the  statute  to  give  the  court  further  juris- 
diction to  modify,  vacate,  or  set  aside  any  judgment 
rendered  at  a  preceding  term."     McKee  v.  Howard,  38 
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Okla.  422,  184  Pac.  44;  Lookabwugh  v.  Cooper,  5  Okla.  102, 
48  Pac.  99;  Long  v.  Board  of  Cotmty  Commisaionera,  6 
Okla.  128,  47  Pac.  1068;  Anderson  v.  Chriaman,  87  Okla. 
73,  130  Pac.  589. 

It  is  apparent  that  there  was  no  effort  in  this  case 
to  follow  the  statute  as  to  the  procedure  required  to  be 
taken  in  vacating  a  judgment  or  order  of  the  court.  The 
order  upon  its  face  shows  that  it  was  made  upon  the 
court's  own  motion,  without  any  showing  or  notice  to 
the  parties  concerned  in  the  cause,  and  our  courts  have 
held  that  it  is  error  for  a  court  upon  its  own  motion 
to  grant  a  new  trial  or  set  aside  a  judgment  or  order 
without  some  showing  of  fraud  or  collusion,  or  that  the 
court  had  been  imposed  upon.  Long  v.  Board  of  County 
Commiasionera,  aupra;  Anderaon  v.  Chriaman,  aupra. 

Section  6268,  Rev.  Laws  1910,  provides: 

''The  proceedings  to  correct  mistakes  or  omissions  of 
the  clerk,  or  irregularity  in  obtaining  a  judgment  or  order, 
shall  be  by  motion,  upon  reasonable  notice  to  the  adverse 
party  or  his  attorney  in  the  action.  The  motion  to  vacate 
a  judgment,  because  of  its  rendition  before  the  action 
regularly  stood  for  trial,  can  be  made  only  in  the  first 
three  days  of  the  succeeding  term." 

.Section  5269,  Rev.  Laws  1910,  provides: 

"The  proceedings  to  vacate  or  modify  the  judgment 
or  order,  on  the  grounds  mentioned  in  subdivisions  four, 
five,  six,  seven,  eight  and  nine,  of  the  second  preceding 
section,  shall  be  by  petition,  verified  by  affidavit,  setting 
forth  the  judgment  or  order,  the  grounds  to  vacate  or 
modify  it,  and  the  defense  to  the  action,  if  the  party 
applying  was  defendant.  On  such  petition,  a  summons 
shall  issue  and  be  served  as  in  the  commencement  of  an 
action." 

It  will  be  noticed  that,  in  all  cases  in  which  the 
statute    authorizes    the    court    to    vacate    or    modify    its 
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judgments  or  orders  at  or  after  the  term  at  which  they 
are  rendered  or  made,  except  in  motions  for  new  trial 
or  for  new  trials  granted  in  proceedings  against  defendants 
constructively  summoned,  notice  to  the  adverse  party  is 
required.  And  upon  all  the  grounds  for  modifjdng  or 
racating  a  judgment  or  order,  except  for  mistake,  negli- 
gence, or  omission  of  the  clerk  or  irregularity  in  obtaining 
such  judgment  or  order,  the  proceedings  must  be  by 
petition,  verified  by  affidavit,  setting  forth  the  judgment 
or  order,  the  grounds  to  vacate  or  modify,  and  upon  such 
petition  a  summons  must  issue  and  be  served  as  in  the 
commencement  of  an  original  action. 

We  are  clearly  of  the  opinion  that  the  court  below 
was  without  jurisdiction  to  take  any  steps  in  the  matter 
of  vacating  or  modifying  the  order  theretofore  made  by 
it  setting  aside  the  judgment  in  favor  of  defendant  in 
error,  except  in  accordance  with  the  provisions  of  the 
statute.  And,  as  there  is  a  total  absence  of  any  att^npt 
to  comply  with  the  procedure  laid  down  in  our  Code, 
we  hold  that  the  order  of  April  3,  1913,  revoking,  setting 
aside,  and  holding  for  naught  the  order  theretofore  made 
setting  aside  the  decree  in  this  cause,  was  without  juris- 
diction and  void,  and  that  the  trial  court  erred  in  over- 
ruling the  motion  of  plaintiff  in  errer  to  vacate  such 
order.  This  cause  should  be  reversed,  with  directions  to 
the  court  below  to  vacate  and  set  aside  the  order  of  April 
3,  1913,  heretofore  set  out. 

By  the  Court :     It  is  so  ordered. 
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ABATEMENT  AND  BEVIVAL—See  "Appeal  and  Error,"  14, 
AOCBPTANCE— See  "Ck)untles" ;  "Sales,"  1. 

ACCORD  AND  SATISFACTION— See  "Compromise  and  Settlement"; 
"Payment" 

L  What  Constitutes.  An  "accord  and  satisfaction'*  is  an  executed 
agreement  whereby  one  party  undertakes  to  give,  and  the  other 
to  accept  in  satisfaction  of  a  claim,  something  other  than  that 
which  he  considers  himself  entitled  to.  CoDt&ental  Gin  Od.  t. 
Arnold sm 

t.  Pleading— N6ee68i^—-Defen0e.  Accord  and  satisftiction  and  trans- 
actions allied  thereto  to  be  available  as  defenses,  must  be  specially 
pleaded.     Idem   .  .^ '.      509 

ACCOUNTS—See  "Reference." 

ADMINISTRATORS— See  "Executors  and  Administrators." 

ADMISSIONS— See  "Evidence." 

ADVERSE  POSSESSION— See  "Champerty  and  Maintenance." 

AFFIDAVITS^See  "New  Trial." 

AGE— See  "Indians,"  3,  4. 

ALLOTMENTS— See  "Indians." 

ALTERATION  OF  INSTRUMENTTS— See  "Bills  and  Notes." 

L  Material  Alteration  to  Note.  Whether  an  alteration  of  the  note  is 
material  depends  upon  whether  the  note  will  have  the  same 
operation  and  effect  as  it  had  before.  Citizens'  Stale  Bank  of 
Ramona  t.  Grant  256 

2.  Same.     Any  alteration  which  eoulcl   effei-t   the  ri^rhts. .  dutiivs,   and 

obligations  of  the  parties,  is,  in  a  legal  sense,  material.    Idem. . .       256 

3.  Same.    An  alteration,  whereby  the  word  ^'President"  was  added  to 

the  name  of  the  payee  without  consent  of  the  maker,  is  a  material 

one  avoiding  it.    Idem 266 

AMENDMENT— See  "Pleading." 

ANIMALS— See   "Carriers,"    7;    "Damages**;    "Replevin";    "Sales,"    7. 

ANSWERr-See  "Pleading." 

APPEAL  AND  ERROR— See  "Exceptions,  Bill  of';  "Justices  of  the 
Peace";  "Trial,"  1,  2. 
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APPEAL  AND  ERROR.— Continued. 
RIGHT  OF  REVIEW: 

L  Waiver  of  Riglil^-Goiii|ili«iee  With  Judgmeoi.  Where  the  Judg- 
ment was  in  two  parts  and  rendered  on  different  days,  and  one 
was  complied  with  by  delivering  a  deed  before  rendlti<Hi  of  the 
second  part  determining  the  balance  due,  held,  that  compliance 
with  the  first  part  did  not  preclude  the  party  so  complying  from 
bringing  proceedings  In  error  to  the  second  part.    Line  v.  Steele      MS 

RESERVING   IN  LOWER  COURT   GROUNDS  OF  REVIEW: 

2.  Sufficiency  of  Objediom.    Where  appellant  complains  of  the  Judg- 

ment as  excessive  and  not  sustained  by  sufficient  evidence,  but 
falls  to  specifically  point  out  the  basis  of  his  objections,  the 
'judjjment  will  be  afllrmed.    Barnes  v.  American  Nat  Banic 156 

3.  Absence  of  Issue  in  Pleadings.     An   objection   that  the  evuleucv 

failed  to  show  that  the  levy  and  assessment  of  a  sidewalk  tax 
paid  by  plaintiff  was  so  made  as  to  constitute  -a  lien  could  not  be 
considered,  where  the  question  was  not  put  in  Issue  by  the  plead- 
ings below.    Patrick  v.  Towne 187 

4.  Neeessity  for  fixoeptionB — InstmetioDS.    An  Instruction  not  except- 

ed to  will  not  be  reviewed.    Shawaere  v.  Morris IC 

5.  fizeeptioii»— Motion   for   New    Triai— Naoessitiy.    Failure    of    the 

court  to  m&ke  findings  of  fact  and  conclusions  of  law  as  requested 
held  not  reviewable,  where  such  failure  was  not  excepted  to  or 
stated  as  a  ground  for  new  trial.  First  Nat.  Bank  of  El  Reno  v. 
Davidson-Case  Lumber  Co CiS 

6.  Same— Instructions.    An    Instruction    objection    to    which    is    not 

pointed  out  In  the  motion  for  new  trial  will  not  be  reviewed. 
Shawaere  v.  Morris  Itt 

7.  Same— Evidence— Instructions.    Exception   to   rulings   on   evidence 

or  to  Instructions  can  be  presented  for  review  only  by  moving 
for  new  trial  under  Rev.  Laws  1910,  sec.  5033,  subd.  8,  and  assign- 
ing error  to  denial  of  such  motion.    Cariisle  v.  Dawson 115 

8.  Same — ^Errors  Occurring  at  Trial.    Errors  occurring  at  the  trial 

cannot  be  reviewed,  In  the  absence  of  a  motion  for  new  trial. 
Oianoslcy  v.  State  411 

9.  Same — Sufficiency  of  Search  Warrant.    The  question  of  the  validity, 

under  Const.  <art.  7,  sec.  19,  of  a  search  warrant,  when  chailenged 
by  motion  to  quash,  may  be  considered  on  appeal,  though  no 
motion  for  new  trial  has  been  filed,  where  the  record  is  certified 
as  a  transcript.    Idem 4W 

PARTIES : 

10.  Necessaiy  Parties  on  Appeal.    Where  a  party's  status  becomes  so 

.  fixed  below  that  no  action  of  the  appellate  court  whether  an 
affirmance  or  reversal  can  change  such  status,  he  is  not  a  neces- 
sary party  on  appeal.    Vorls  v.  Robbins 611 

11.  Same.    The  parties  to  a  joint  judgment,  whose  Interest  would  be 

affected  by  sustaining  or  reversing  the  judgment,  are  necessary 
parties  to  an  appeal.    Tupelo  Townsite  Co.  v.  Cook 7W 

12.  Same— Dismissal.     Where  necessary  parties  to  an  appeal  are  not 

brought  into  the  court,  the  appeal  must  be  dismissed.    Idem. . . .      7W 
IS.  Same— Purchasers  at  Sheriffs  Sale.    The  purchasers  held  not  nec> 
essary  parties  to  an  appeal  from  an  order  confirming  a  sheriff's 
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sale  and  ordering  that  deed  issue  to  such  purchasers.    Stevens 

V.  Kennedly  til 

14.  Stfne— Reviver— Action  Against  Plartnershlii.    In  an  action  against 

a  partnership,  wherein  service  was  by  publication  and  appear- 
ance by  the  partnership  only,  and  judgment  rendered  against 
the  individual  partners,  and  pending  appeal  for  want  of  juris- 
diction one  partner  died,  beld  that  failure  to  revive  In  the  name 
of  his  personal  representative  was  not  fatal  to  the  appeal. 
Holmes  v.  Alexander Ut 

REQUISITES    AND    EFFECT    OF   fTRANSFER    OF    CAUSE: 

15.  Failure  to  Serve  Smmons— DismissaL    Where  summons  in  error 

has  not  been  served  or  waived,  and  defendants  In  error  have  not 
appeared,  the  api)eal  will  be  dismissed.    Cline  v.  De  Walt 596 

16.  Default  in  Cost  Deposit — DismissaL     Where   the  cost   <leiK>slt   of 

plaintiff  In  error  In  the  Supreme  Court  Is  exhausted,  and  on 
notice  a  further  deposit  Is  not  made,  the  appeal  will  be  dismissed. 
Hinds  V.  Fanners'  Nat  Bank 886 

17.  Assignment  of  Ertor  in  Petition  in  Eivor.    Where  denial  of  a  new 

trial  Is  not  assigned  as  error  in  the  petition  In  error,  errors 
occurring  at  the  trial  cannot  be  considered.    Nichols  v.  Dexter. .      15B 

18.  Effect    of    Transfer— Jurisdiction    of    Trial    Court.    When     the 

Supreme  Court  acquires  jurisdiction,  the  trial  court's  jurisdiction 
Is  ousted  as  to  any  question  Involved  In  the  appeal,  but  not  as  to 
collateral  matters  not  so  Involved  In  or  matters  happening;  after 
the  appeal.    Stetler  v.  Doling tU 

RECORD  AND  MATTERS  NOT  OF  RECORD: 

19.  Matters  to  be  Shown  by  Record.    The  refusal  of  a  new  trial  held 

reviewable  under  Rev.  Laws  1910.  sec.  5236,  though  the  record 
falls  to  show  rendition  of  any  final  judjnnent.  First  Nat.  Bank 
of  El  Reno  v.  Davidson^ase  Lumber  Co. (M 

to.  Same— Record  of  Exce|»tion8.  Where  an  exception  to  an  Instruc- 
tion Is  not  m-nde  to  appear  of  record,  the  Instruction  will  not 
be  reviewed.    Shawacre  v.  Morris 142 

tl.  Pre^ntation  for  Review — Record— Journal  Entr>'.  The  acts  of 
^antlnj:  judgment  and  extending  time  to  make  and  serve  a  case- 
made  are  not  only  necessary,  but  must  be  entered  of  record  as 
re(iulred  by  Rev.  I^ws  1010.  sees.  514.'^.  5810,  .%817.  and  such  entry 
must  affirrontively  appear  from  the  case-made.     In  re  Garland..       586 

ft.  Same— Case-Made— Contents —  Journal  Entry.  A  purported  journal 
entry  appearing  In  the  case-made,  but  not  bearing  the  file  mark 
of  the  clerk  or  other  Indication  that  it  became  a  record,  presented 
nothing  for  review.    In  re  Garland 585 

23.  Service  of  C^ase-Miade— Time.    Where  the  case-made  is  not  served 

in  the  time  allowe<l  by  law  or  an  ordor.  errors  '»ee«irring  nt  the 
trial  cannot  be  considered.    Teese  Cotton  Co.  v.  Rains. 503 

24.  Same— Dismissal.    A  case-made  held  a  nullity  where  It  does  not 

affirmatively  show  that  It  was  served  within  the  statutory  time 

or  an  extension  thereof.    Martin  v.  Mibior * t32 

t5.  Case-Made— Aotlientication  and  Certification.  Where  a  case-made 
Is  duly  signed,  but  Is  not  attested.  It  is  not  sufficiently  authenti- 
cated, as  required  by  Rev.  liaws  1910,  sec.  5242,  to  be  a  valid  case- 
made.    In  re  Garland 965 
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26.  Re? ieir  oo  TraiiMript-^lloiioii  to  Vacate  JodsmenL  Tbe  denial  of 
a  moticm  to  vacate  a  judgment  cannot  be  reviewed  on  a  tran- 
script and  petition  in  error.    Orr  t.  FattMi M 

n.  Same.  Under  Gomp.  Laws  1900,  sec.  5989  (St  1893.  sec  4306), 
a  niotl<»i  to  vacate  «  judgment  copied  into  tbe  transcript  presents 
no  questicm  for  review.    Idem M 

2S.  Ome-Made  as  Transcfipi.  A  case-made  wbicb  is  a  nullity  because 
not  served  in  time  cannot  be  considered  as  a  transcript,  where  it 
is  not  certified  by  the  clerk  of  the  trial  court.    Martin  v.  Mflnor      M 

ASSIGNMENT  OF  ERRORS: 

29.  Suffieiency  of  Ageignmcnte.  Assignments  of  error,  not  clearly  pelt- 
ing out  the  wrong  complained  of,  will  not  be  reviewed.  CeoDcily 
T.  Adams   Ml 

Sd.  Same.  An  assignment  of  error  alleging  merely  that  the  court  erred 
in  rendering  Judgment  for  one  party  and  against  the  other  pre- 
sents nothing  for  review.    Idem SB 

31.  Same.    An  assignment  in  the  petition  in  error  that  "said  court  ^red 

in  refusing  to  grant  a  temporary  injunction*'  is  sufficient  to  pre- 
sent anything  for  review.    Standard  Stone  Co.  v.  Greer M 

BRIEFS : 

32.  FaUure  of  Plafaitiff  in  Error  to  File-^>ispo6ition  of  Cause.    Where 

plaintiff  in  error  fails  to  file  brief,  the  cause  may  be  dismissed, 
affirmed  or  reversed.    Corrugated  Calvert  Co.  v.  Akers  Twp. fll 

33.  Same— Affirmanea    Where  plaintiff  in  error  fails  to  file  brief  under 

Supreme  Court  Rule  7,  and  it  appears  from  the  record  tlwt  the 
appeal  is  without  merit  and  was  prosecuted  for  delay,  the  Judg- 
ment will  be  affirmed.    Pyle  v.  L^d 321 

34.  Same— DismissaL    Where  plaintiff  in  error  fails  to  file  brief  in 

accordance  with  the  rules  of  the  court,  the  cause  will  l)e  dlsinissiMl 

for  w«nt  of  prosecution.    Parsons  v.  Parker 391 

Ballew  T.  Schults $U 

Skirvin  t.  United  Kansas  Portland  Cement  Co. 641 

American  State  Bank  v.  Meaure 647 

Parks  V.  MeElhoes  W 

35.  Failure  of  Defendant  in  Error  to  File — ^ReversaL    Where  defendant 

in  error  files  no  brief  and  the  contentions  of  plaintiff  in  error 
are  reasonably  supported  by  its  brief,  the  Judgment  will  be 
reversed.    Chicago,  R.  I.  ft  P.  Ry.  Co.  v.  Sewall 593 

36.  Requisites  of  Brief— Evidence.    The  brief  must  clearly  show  the 

evidence  complained  of  and   the  ground  on  which  o!»jeetion   to 

the  evidence  is  predicated.     Connelly  v.  Adams 36S 

37.  Same.     A  ground  of  motion  for  new  trial,  that  improper  evidence 

was  admitted,  will  not  be  considered  unless  such  eviflonco  is 
brought  forward  in  the  brief.  First  Nat.  Bank  of  El  R«m  t. 
Davidson-'Case  Lumber  Co 615 

38.  Citation  of  Authorities.    Where  plaintiff  in  error  fails  to  support 

his  contention  by  any  authority,  and  the  record  discloses  no 
prejudicial  error,  the  Judgment  will  be  affirmed.    Carr  t.  Seigler      465 

39.  Same — Citation  of  Cases.    Supreme  Court  rule  8,  requiring  that 

counsel  citing  a  case  shall  cite  the  Ny>lume  and  page  of  the  official 
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state  report  thereof,  should  be  strictly  complied  with.    Brown 

V.  Conneeticut  Fire  Ins.  Co.  of  Hartford,  Conn SM 

DISMISSAL: 

40.  Settlement  of  Controvcny.    Where  it  appears  that  the  issues  in- 

volved have  ceased  to  exist  and  that  a  reversal  will  afford  no 
actual  relief,  the  appeal  will  be  dismis.«:ed.  Standard  Stone  Co. 
V.   Greer   (M 

REVIEW : 

41.  Scope  of  Review- — Grant  of  New  Trial.  The  erroneous  granting  of 

a  new  trial  will  be  reviewed,  where  it  involves  a  pure  unmixed 
question  of  law.    St  Louis  ft  S.  F.  R  Co.  v.  Wood 176 

4Z.  Same— l>enial  of  New  TriaL  Where  the  record  shows  no  final 
judgment,  but  shows  an  order  denying  new  trial,  the  appellate 
court  will  determine  only  whether  the  grounds  alleged  for  new 
trial  entitled  movant  to  a  new  trial.  First  Nat.  Bank  of  E^  Reno 
V.  Davidson-Case  Lumber  Co. (M 

45.  Questions  of  Fact— SulHciency  of  Evidenee.    Under  Const,  art.  2, 

sec.  19,  a  Judgment  on  a  verdict  reasonably  sustained  by  con- 
flicting evidence  will  not  be  reversed.  Qiieago,  R.  I.  ft  P.  Ry. 
Co.  V.  Crider 487 

44.  Same.  A  verdict  sustained  by  competent  evidence  will  not  be  dis- 
turbed, though  the  evidence  is  conflicting.    Webster  v.  Robinson        N 

4ft.  Same.  A  judgment  on  a  verdict  reasonably  supported  by  the  evi- 
dence will  not  be  disturbed.  City  of  Cheeotah  v.  Chapman  Valve 
Co.    461 

46.  Same.    A  verdict,  rendered  under  proper  instructions  and  reason- 

ably supported  by  evidence,  will  not  be  disturbed.  Palmer- 
Gregory  Chiropraeiie  College  t.  Spain. . . '. 590 

47.  Same.    A  verdict  is  sustained  by  suflBclent  evidence  if  thete  is  any 

evidence  whatever   reasonably   tending   to  support   it.    Chicago, 

R.  L  ft  P.  Ry.  Co.  V.  Gilmore M6 

46.  Same  Only  when  the  court  can  say  that  an  inference  of  proximate 
cause  is  unwarranted  by  the  evidence  will  a  verdict  by  the  jury 
thereon  be  disturbed.    Idem  296 

49.  Same.  A  verdict  based  on  opinion  evidence  will  not  be  disturbed, 
though  the  court  may  not  have  actual  scientific  knowledge  suffi- 
cient to  enable  it  to  affirm  that  the  verdict  predicated  on  an 
inference  from  proven  basic  facts,  is  correct,  unless  it  clearly 
appears  unwarranted.    Idem    296 

59.  Findings — ^Evidenee.  Findings  of  the  trial  court  in  an  equitable 
action  should  be  sustained  unless  clearly  against  the  weight  of 
the  evidence.     Vorls  v.  Robbins 671 

5L  Same— General  Finding — Conclusiveness.  Where  the  testimony  is 
conflicting,  the  court's  general  flndincr  is  conclusive  on  all  dis- 
puted questions  ot  fact.    Conner  v.  Warner 639 

52.  Referee's  Report — ^Evidence.    A  referee's  report,  supported  by  evi- 

dence, will  not  be  vset  aside,  where  the  ovldeiioo  is  conflicting. 
Halevv.  Marshall  686 

53.  Presumptions — ^Evidence.    In  determining  if  a  verdict  is  sustained 

by   sufficient   evidence,   all   evidence,   including   every    reasonable 
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Inference  therefrom  which  supports  the  verdict,  must  be  ac- 
cepted as  true.    Chicago,  R.  L  &  P.  Ry.  Co.  v.  Gilmore M 

54.  INscretioiiary  Ruling— Motion  to  Vacate  or  Modify  Judgment.    An 

application  to  vacate  or  modify  a  Judf^ment  is  addressed  to  the 
sound  legal  discretion  of  the  court,  and  will  not  be  disturbed  on 
appeal,  unless  it  clearly  appears  that  the  court  has  abused  Its 
discretion.    Stainbrook  v.  Meskill 196 

55.  Discretion — Grantii^  New  Trial.    An  order  granting  a  new  trial 

will  not  be  reverse<l  in  the  absence  of  clear  injurious  error  as  to 
some  unmixed  question  of  law.    Osage  Mercantile  Co.  v.  Harris       78 

5((.  Harmless  Error.  Where  error  has  been  committed,  the  Supreme 
Court  should  determine  from  an  insiK»ftion  of  the  entire  record 
whether  defendant  has  suffered  material  injury.  O.  B.  Garrison 
&  Co.  V.  Meyers !•• 

57.  Same.  Errors  In  the  pleadings  or  proceedings  will  be  disregarded 
where  they  do  not  effect  the  substantial  rights  of  the  adverse 
party.     Idism   !•• 

5S.  Same.  Where  the  errors  complained  of  do  not  cause  substantial 
injury  or  injustice  to  the  complaining  party,  the  judgment  will 
be  afiQrmed.    Idem IW 

59.  Same— Admission  of  Evidence— ReversaL    The  admission  of  incom- 

petent evidence  held  to  require  a  reversal,  where  the  other  evi- 
dence was  insufficient  to  sustain  the  verdict.    Ballew  v.  Patrick      729 

60.  Harmless  Error— Appointment  on  Unverified  Petition— Actanissions 

Jn  Answer.  Appointment  of  a  receiver  on  an  unverified  petition 
under  Rev.  Laws  1910,  sec.  4079,  held  not  prejudicial  error,  where 
a  verified  answer  admitted  facts  authorizing  such  appointment 
and  no  other  evidence  under  oath  was  offered.  Ward  v.  Inter- 
Ocean  Oil  &  Gas  Co.. ...  .^ m 

61.  Harmless  Error — Submission  of  Issues — Judgment.     Submii^sion  of 

issues  to  the  jury  after  sustaining  of  a  demurrer  to  the  evidence 
held  not  ground  for  reversal  under  Rev.  Laws  1910,  sec.  6005, 
where  the  same  judgment  was  rendered  on  the  verdict  as  should 
have  been  rendered  on  the  demurrer.    Courtney  v.  Gibson 768 

62.  Same — Instructions.    A  judgment  will  not  be  disturbed  because  of 

an  erroneous  instruction,  where  the  jury  was  not  misled  thereby. 
Teague  v.  Adams  117 

63.  Same.    Where  it  appears  that  an  inaccurate  instruction  could  not 

have  misled  the  jury  in  view  of  the  evidence,  the  inaccuracy  will 

not  require  a  reversal.     Idem 117 

64*  Same.  An  erroneous  instruction  relative  to  the  issue  presented  by 
defendant's  counterclaim  held  harmless,  under  Rev.  I^ws  1910, 
sec.  4791,  where  there  was  no  legal  evidence  to  support  the 
countercl-aim.    Clarke  v.  ITihlein 48 

65.  Same — Instructions   on   Duress.     Instruction   that    "duress"   means 

such  a  powerful  influence  over  another  as  to  take  away  his  free 
agency  and  destroy  the  power  of  withholding  assent  in  a  person 
of  ordinary  firmness  held  ground  for  reversal,  especially  where 
an  instruction  was  requested  in  the  words  of  Rev.  I^ws  1910, 
sec.  900.    Britton  v.  Lomliard 41 

66.  Same— Instructions  on  Measure  of  Damages.    Giving  of  an  instruc- 

tion permitting  the  jury  to  allow  such  damages  as  they  might 
deem  reasonable,  without  confining  them  to  the  evidence,  held 
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not  to  require  a  reversal,  where  It  did  not  appear  that  they  were 
misled  thereby.    Missouri,  O.  &  G.  Ry.  Co.  v.  Adams 567 

67.  Harmless  Error-— Remittitur.    Error,  if  any,  in  requiring  -a  remit- 

titur was  in  defendant's  favor,  and  therefore  not  a  matter  of 
which  he  could  complain.    Grosstiart  v.  Shaffer B04 

68.  Law  of  tlie  Case — ^Decision  on  Former  AppeaL    A  question  decided 

on  appeal  ordinarily  becomes  the  law  of  the  case,  -nnd  cannot 

be  considered  on  a  second  appeal.    City  of  Ardmore  v.  Colbert      2S5 

99.  Same.  All  questions  determined  on  a  former  appeal  become  the 
law  of  the  case  in  subsequent  proceedinps,  where  the  evidence 
is  substantially  the  same.    Courtney  v.  Gibson 769 

70.  Same.  Questions  of  law  determined  by  the  -appellate  court  of  the 
Indian  Territory  on  a  former  appeal  held  the  law  of  the  case, 
controlling  in  subsequent  proceedings  had  after  statehooil,  where 
the  evidence  was  substantially  the  same  as  on  the  first  trial. 
Idem 766 

DISPOSITION  OF  CAUSE: 
7L  Deeision  on  Appeal — ^Equity.    In  a  purely  equitiable  case  the  Sup- 
reme Court  will  consider  the  whole  record,  and  if  the  judgment 
is  clearly  against  the  weight  of  evidence  will  give  such  judgment 
as  should  have  been  rendered  below.    PeveluHise  v.  ^danw 465 

72.  Affirmance — ^ReeorA— Review.    Where  it  is  impossible  to  determine 

from  the  record  whether  the  question  presented  for  review  was 
passed  on  below,  the  judgment  will  be  affirmed.  Hodgson  v. 
Winne  Mortgage  Co 75f 

73.  Exeessive  Verdict — ^Trifling  Amomit.    A  verdict  will   not  be  dis- 

turbed on  the  ground  that  it  was  excessive  in  the  trifling  amount 

of  $1.33.    Kaiser  v.  Geis 604 

APPEARANCE : 

General  Appearance — Nonresident  Defendant — Attachment.  Where  a 
nonresident  defendant  in  attachment,  after  denial  of  his  motion 
to  discharge  the  attachment,  answered  and  filed  cross-action,  it 
thereby  entered  a  general  appearance  and  waived  its  objection 
to  the  court's  jurisdiction.  Southwestern  Rroom  &  Warclioiise 
Co.  V.  City  Nat.  Bank «« 

ARGUMENT— See  'Trial,"  5. 

ASSESSMENTS— See  "Appeal  and  Error,"  3;  "Municipal  Corpora- 
tions." 

ASSIGNMENTS— See  "Bills  and  Notes";  "Guaranty." 

ASYLUMS : 

1.  Superintendent  of  Comity  Asylum  for  Poor— Appointment — ^Term  of 
Office.  Under  Rev.  Laws  1910,  sec.  4536,  a  board  of  county 
commissioners  may  appoint  a  sui)erintendent  of  the  asylum  for 
the  poor  for  one  year,  though  a  portion  of  the  term  continues 
into  the  term  of  the  succeeding  board.  Board  of  Com'rs  of 
Kingfisher  County  v.  Eads II 

t.  Same.  Where  an  appointment  of  a  superintendent  of  the  asylum 
for  the  poor  will  not  expire  for  several  months  after  expiration 
of   the    term    of    the    present   board    of   county    commissioners. 
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ASYLUMS.— C^mtinuetl. 

an  unnecessary  appointment  by  them  to  commence  in  the  future 
during  the  term  of  an  incoming  board  is  unauthorized.    Idcfn. .       H 

ATTACHMENT— See  "Appearance." 

Attached  Property — ^Right  to  Releoee^  A  sheriff  may  release  attached 
property  on  direction  of  the  attaching  party  or  his  attorney 
without  an  order  of  court.  Southwesteni  Broom  &  Warehouse 
Co.  v.  City  Nat  Bank 4tt 

ATTORNEY  AND  CLIENTT— See  "Judgment,"  6. 

1.  Authority  to  Compromise  Suit— Burden  of  Proof.    An  attorney  at 

law  is  without  authority  to  compromise  an  action  x>ending,  with- 
out being  specifically  authorized  by  his  client  so  to  do ;  and  when 
such  attorney  makes  such  compromise,  and  his  authority  so  to 
do  is  put  in  issue,  the  burden  is  on  the  party  asserting  the  com- 
promise to  show  authority  therefor  or  ratification.  Seott  v. 
Moore lit 

2.  Negligenee— General  Denial — ^Proof.    In  an  action  against  an  attor- 

ney for  negligently  failing  to  file  appeal  as  agreed,  defendant 
may,  under  a  general  denial.  Introduce  evidence  to  rebut  negli- 
gence.   Tishoradi^o  Etoetrie  light  &  Power  Co.  v.  Gullett IM 

AUTOMOBILE  ACCIDENTS— See  "Highways." 

BAILMENT: 

Inroluntaiy  Balhneot— Right  to  Charge  for  Storage.  In  view  of  Rev. 
Laws  1910,  sees.  1086,  1105,  relative  to  involuntary  bailments, 
one  wrongfully  refusing  to  surrender  possession  of  property  can- 
not claim  even  a  reasonable  charge  for  storage  thereafter. 
Grossman  Co.  t.  White 117 

BANKS  AND  BANKING— See  "Corporations." 

BILL  OF  EXCEPTIONS— See  "Exceptions,  Bill  of." 

BILL  OF  PARTICULARS— See  "Justices  of  the  teace." 

BILLS  AND  NOTES— See  "Alteration  of  Instruments" ;  "Chattel  Mort- 
gages" ;  "Corporations" ;  "Guaranty" ;  "Guardian  and  Ward" : 
"Principal  and  Surety" ;  "Usury." 

1.  Action  by  Assignee— Payee  Designated  as  Guardian.    Under  Rev. 

Laws  1910.  sec.  6543,  lield  that  the  assignee  of  the  payee  of  a  note 
was  entitled  to  sue  thereon,  though  the  payee  was  designated  as 
guardian  in  the  face  of  the  note.    Bank  of  Welch  v.  CaMl 19t 

2.  Alteration— Effret—Bona  Fide  Holders.    Prior  to  adoption  of  Rev. 

Laws  1910.  sees.  4174,  4175,  a  material  alteration  of  a  note  with- 
out consent  of  the  maker  rendered  it  void  as  against  such  maker, 
even  in  the  hands  of  a  Inma  flde  holder  without  notice.    Citiiens* 

State  Banic  of  Ramona  v.  Grant 2M 

S.  Fraud— Waiver  of  Defense  by  Renewing  Note.  Where  one  renews 
his  note  with  knowledge  that  it  was  procured  by  fraud,  he  waives 
his  right  to  urge  the  fraud  as  a  defense  to  the  renewal  note. 
Campbell  v.  Newton  &  IXrislcill 518 

BONA  FIDE  PURCHASERS— See  "Bills  and  Notes";  "Vendor  and 
Purchaser." 
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BONDS— See  "Justices  of  the  Peace" ;  "ReceiTers" ;  "Replevin." 

BOOKS — See  "Insurance,"  14. 

BBBAGH  OF  WARRANTY— See  "Warranty." 

BBIBFS— See  "Appeal  and  Error,"  32-39. 

BROKERS :       - 

L  Exclusive  Agency  for  Real  Estate.  A  real  estate  broker,  in  the 
absence  of  an  express  grant  of  same,  has  no  exclusive  agency 
to  sell,  though  he  is  employed  for  a  definite  time.  Head-Berry 
Co.  T.  Bamiister   

t.  Same — Contract — Conetnietion.  A  contract  btween  a  real  estate 
broker  and  the  owner,  providing  for  the  sale  of  lots  at  auction, 
held  not  to  deprive  the  owner  of  the  right  to  sell  independent 
of  the  broker.    Idem 

8.  Real  Estate  Agents— Coniniisgioni»— Action— Evidence.  Where  the 
owner,  who  had  empowered  brokers  to  retain  any  sum  in  addi- 
tion to  the  minimum  they  might  obtain,  sold  it  and  the  purchaser 
transferred  it  to  persons  who  through  the  brokers  had  made  an 
offer  of  the  minimum  price,  held  th«t  the  brokers  were  not  en- 
titled to  commission ;  it  appearing  that  the  owner  acted  in  good 
faith.    Wallace  v.  Atidnson   

4,  Same.    In  an  action  for  commission  which  brokers  claimed  to  have 

lost  by  reason  of  the  owner's  sale,  the  brokers  must  show  they 
produced  a  purchaser  ready,  able,  and  willing  to  buy  ^at  a  price 
which  would  entitle  them  to  the  commission.    Idem 

5.  Same — Conspiracy.    Elvidence.  in  an  action  by  brokers  to  recover 

the  commission  of  which  they  claimed  the  act  of  their  principal 
in  making  a  direct  sale  had  deprived  them,  hdd  InsufiQcient  to 
show  conspiracy.    Idem  

BURI>EN  OF  PROOF— See  "Attorney  and  Client";  "Contracts"; 
"Release." 

CANCELLATION  OF  INSTRUMENTS— See  "Contracts";  "Corpora- 
tions"; "Deeds";  "Executors  and  Administrators";  "Oil  and 
Gas." 

Deed  Mistake  ef  Law.  A  mere  mistake  of  law,  not  accompanied  by 
circumstances  demanding  equitable  relief,  constitutes  no  ground 
for  cancellation  of  a  deed.    Pftfaner  &  Colly 

CARRIERS— See  "Commerce";  "Railroads." 

L  Interstate  Shipment— Pul>lislied  Rate.  Where  the  carrier  contracts 
to  transport  an  interstate  shipment  at  less  than  the  scheduled 
rate  published,  approved,  and  in  force,  the  shipper  is  not  entitled 
to  delivery  of  the  goods  until  he  pays  the  rate  provided  in  the 
official  schedule.    Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Ebret 

Z.  Same— Recovery  of  Schedule  Rate.  Where  a  carrier  contracts  to 
transport  property  for  a  less  rate  than  that  provided  by  the 
schedule  published  and  approved  by  the  Interstate  Commerce 
Commission,  and  delivers  the  property  to  the  consignee,  receiv- 
ing the  amount  called  for  by  the  lesser  rate,  it  may  recover  the 
scheduled  rate.     Idem   

3.  Jnientate  Shipment— liahility  of  Carrier.  The  liability  imposed 
on  an  interstate  carrier  by  the  Carmack  amendment  Is  limited  to 

26—52 
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CARRIERS.— Continued. 

any  loss  or  damage  caused  by  the  fault  of  it  or  a  succeeding  or 
connecting  carrier,  and  they  are  relieved  from  thie  liability  of 
insurers  as  it  was  <at  common  law.  Missouri,  O.  &  G.  Rjr.  Co. 
V.  French   tZZ 

4.  Same — ^InBtmctioiis.    The  giving  of  an  instruction  that  a  carrier 

was  liable  as  an  insurer  for  injury  to  property  carried  in  inter- 
state commerce  held  error.     Idem tZZ 

5.  Same — Contract  by  Connectmg  Carrier — Effect.    Under  the  Camiack 

amendment,  held  that  connecting  carriers  could  not  make  new 
shipping  contracts,  lessening  the  liability  of  the  initial  carrier 

for  damage  to  interstate  shipments.    Idem tZZ 

C.  Same — ConteiMt  Limitation  of  Liability.  An  interstate  carrier  may 
limit  the  amount  recoverable  for  damage  to  -a  shipment,  to  an 
agreed  value  mad6  to  obtain  the  lower  of  two  legal  rates,  but 
cannot  divest  itself  of  the  obligations  of  a  common  carrier  and 
change  itself  into  a  forwarder  only.     Idem 222 

7.    Shipment   of   Stock— Negligence— Evidence— Direction   of   Verdict. 

Where  evidence  In  «  shipper^s  action  for  damages  to  stock  does 
not  show  negligence  by  carrier  refusal  of  peremptory  instruction 
for  defendant  held  error.    St.  Louis  &  S.  F.  R.  Co.  v.  Wairgoner  1 

S.  Injury  to  Shipment — ^Nec^enee— Evidence.  Evidence  that  a  car 
left  the  track  while  in  transit,  and  turned  over,  causing  Injury  to 
the  shipment,  made  out  a  prima  facie  case  of  negligence.  Mis- 
soQri,  O.  &  G.  Ry.  Co.  v.  French ttt 

f.  Passengers— Duty  of  Carrier.  A  carrier  need  not  give  passengers 
special  personal  notice  of  arrival  of  the  train  at  their  destina- 
ticm,  or  that  a  change  of  cars  is  necessary.  St.  Louis  &  S.  F.  R. 
Co.  V.  Lilly  TW 

19.  Sam^-^<!Uling  of  Stations.  The  usual  call  in  the  coach  of  the 
arrival  of  the  train  at  a  passenger's  destination,  or  at  such 
stations  as  a  change  of  cars  or  trains  nuay  be  expected,  held  a 
sufficient  performance  of  the  carrier's  duty  in  such  respects. 
Idem , m 

IL  Same — Carrying  Passenger  Beyond  Destination— Negligence— Ex- 
eraplaiy  Damages.  Where  a  carrier  carries  a  passenger  beyond 
his  destination  through  reckless,  careless,  wanton,  and  willful 
neglect,  but  not  otherwise,  the  passenger  may  recover  exemplary 
damages  in  addition  to  actual  damages.    Idem 727 

it.  Injury  to  Passenger— Evidence— Variance.  Permitting  plaintiff  to 
testify  that  she  became  sick  in  consequence  of  beinjc  deprived 
by  the  conductor  of  her  suit  case,  containing  medicine,  held 
error,  where  her  petition  did  not  ask  special  damages  because 
thereof.    Oiieago,  Rock  Island  &  P.  Ry.  Co.  v.  Miailes. 278 

13.  Same.    fThe  evidence  in  a  passenger^s  action  for  injuries  must  be 

confined  to  the  issues  raised  in  the  pleadings.    Idem 278 

14.  Injury  to  Passenger-^^roximate  Canoo  ■  Quootlon  for  Jury.    In  an 

action  by  a  passenger  for  injuries  claimed  to  be  the  result  of  the 
carrier's  failure  to  furnish  a  sufficient  waiting  room,  the  ques- 
tion whether  the  injuries  were  from  resulting  exposure  held  for 
the  Jury.    Chicago  R  I.  &  P.  Ry.  Co.  v.  OUmofe 896 

CASE-MADE— See  "Appeal  and  Error,"  21-25,  28. 
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CHAMPERTY  AND  MAINTENANCE: 

land  Held  Adversely— Validity  of  Conveyance.  A  conveyance  made  In 
c(mtravention  of  Rev.  Laws  1910,  sec.  2260,  by  the  rigbtfnl  owner, 
not  in  possession  or  taking  the  rents,  is  inoperative  against  the 
person  holding  the  lands  adversely.    Coblentz  v.  Ives 44 

CHATTEL  MORTGAGES: 

L  Possession  of  Property — Right  of  Mor^^agee.  Where  airthing  is  due 
on  the  notes  secured  by  a  chattel  mortgage  and  the  terms  of  same 
have  been  broken,  the  mortgagee  is  entitled  to  possession  of  the 
mortgaged  property.    Stockyards  State  Bank  v.  Johnston 8S 

t.  Same— Replevin— Issues.  In  replevin  by  the  mortgagee,  the  amount 
due  is  only  incidentally  involved ;  the  only  question  in  issue  being 
the  mortgagee's  right  to  possession  of  the  mortgaged  property. 
Idem n 

3.  Failure  to  Release— Penalty.  Oomp.  Laws  1909,  sec.  4408,  providing 
a  forfeiture  for  failure  to  release  a  satisfied  mortgage,  does  not 
apply  to  chattel  mortgages.    Rombeck  v.  Hamblett Si 

GHBCKS— See  "Corporations." 

CITATION  OF  AUTHORITIES— See  **Appeal  and  Error,"  38,  39. 

CITIES— See  "Municipal  Corporations." 

CLAIMS— See  "Counties." 

COLLATERAL  ATTACK— See  "Waters  and  Water  Courses." 

COLLECTIONS— See  "Guaranty";   "Guardian  and  Ward,"  3-5. 

COBiMERCE— See  "Carriers." 

Bzdusive  Power  of  Congress^Interetate  Shipments^-^Contraet  Stipu- 
lations. With  the  enactment  of  the  Carmack  amendment,  the 
state  has  ceased  to  have  authority  to  pass  acts  relative  to  con- 
tracts made  by  carriers  concerning  interstate  shipments,  and 
hence  Const,  art.  23,  sec.  9,  providing  that  a  contract  stipulation 
for  notice  or  demand  other  than  provided  by  law  shall  be  void, 
appllps  only  to  intrastate  shipments.  St.  Louis  &  S.  F.  R.  Co. 
V.   Wood    176 

COMMISSIONS— See  "Brokers." 

COMMON  LAW— See  "Marriage." 

COMPOUNDING  OF  DEBT— See  "Guardian  and  Ward."  4. 

COMPROAnSE  AND  SETTLEMENT— See  "Accord  and  Satisfaction" ; 
"Attorney  and  Client" ;  "Payment" ;  "Release." 

Pleadingi— Variance.  Evidence  of  a  settlement  under  a  compromise 
agreement  lield  not  admissible  under  a  plea  of  payment.  Con- 
tinental Gin  Co.  V.  Arnold 569 

COMPROMISE  VERDICT— See  **Tri«l,"  19. 

CONSIDERATION— See  'Contracts"  :  "Corporations"  :  "l>e'Mls"  : 
"Fraudulent  Conveyances" ;  "Homestead" :  "Morttfagf*^."  1  : 
*Tleading,"  5;  "Trusts";  "Vendor  and  Purchaser." 
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CONSPIRACY— See  "Brokers";  "Evidence/*  6.  7. 

CONSTITUTIONAL  LAW— See  "Appeal  and  Error,"  43 ;  "Commerce" ; 
"Jury." 

CONTINUANCE— See  "Judgment,"  8. 

CONTRACTS— See  "Accord  and  Satisfaction"  ;  "Brokers"  ;  "Carriers"  ; 
"Commerce";  "Compromise  and  Settlement";  "Corporations"; 
"Damages" ;  "Deeds" ;  "Duress ' ;  "Evidence,"  4,  11,  12 ;  "Frauds, 
statute  of;  "Insurance";  "Landlord  and  Tenant";  "Limitation 
of  Actions" ;  "Master  and  Servant" ;  "Oil  and  Gas" ;  "Release" ; 
"Sales" ;  "Trial,"  11 ;  "Usury."  ^ 

L  FVwin— Time— Essence  ef  Contract.  Under  Rev.  I^ws  1910,  sec. 
968,  it  is  not  essential  that  there  be  any  imrtieular  f o  ni  of  ex- 
pression in  order  to  make  time  the  essence  of  a  contract,  but  it 
is  suflBcient  that  such  appears  to  have  been  the  intent.  Mitchell 
V.  Probst  !• 

2.  Same— Options.  In  the  case  of  an  option,  time  is  of  the  essence 
of  the  contract,  unless  the  contract  expressly  provides  otherwise. 
Idem 19 

S.  .  Recitals— Bindii^  Effect.  In  the  <absence  of  fraud  or  mistake,  a 
party  accepting  a  written  contract  without  objection  is  bound 
by  ite  recitals.  Brown  v.  Connectkut  Fire  Ins.  Co.  of  Hartford, 
Oona 8» 

4L  Eailure  of  Consideratioii— Burden  of  Proof.  Under  Rev.  Laws  1910, 
sees.  934,  935,  the  burden  of  showing  want  of  consideration  for 
a  written  instrument  introduced  in  evidence  is  on  the  party  seek- 
ing to  Invttlldat^  or  avoid  the  instrument.    Reeves  &  Co.  v.-  Dyer      75# 

S.  Same.  Where  the  execution  of  a  written  instrument  was  admitted 
because  of  want  of  verification  of  the  reply,  but  want  of  con- 
sideration was  set  up,  the  party  pleading  want  of  consideration 
has  the  burden  of  proof,  under  Rev.  Laws  1910,  sees.  934.  935. 
St  Louis  &  S.  F.  R.  Co.  v.  Bniner 1 349 

C  '^Mistake  of  Law."  A  "mistake  of  law,*'  within  the  rule  as  to 
grounds  for  cancellation  of  instruments,  happens  when  a  party 
having  full  knowledge  of  the  facts  comes  to  an  erroneous 
conclusion  as  to  their  legal  effect.    Palmer  v.  Oidly 454 

OONVBTANCBS— See  "Champerty  and  Maintenance*';  "Chattel  Mort- 
gages"; "Deeds";  "Fraudulent  Conveyances";  "Indians";  "In- 
sane Persons";  "Mortgages." 

OOBN~See  "Sales,"  3,  4. 

CORPORATIONS— See  "Carriers";  "Municipal  Corporations";  "Rail- 
roads." 

L  Subscription  to  Stock--Conliuet--CoD8ideratio»--Pierformaiioe  of 
Omditioii.  EJvidence,  in  an  action  to  cancel  a  note,  mortgage, 
and  lease  given  in  payment  of  a  stock  subscription,  held  to 
authorize  a  decree  for  plaintiffs  for  want  of  consideration, 
where  it  appeared  that  the  offer  to  purchase  Block  was  condi- 
tional, and  that,  since  the  condition  had  never  been  performed, 
the  proposed  purchaser  never  became  la  stockholder.  Merchaats* 
&  Planters'  Ins.  Co.  v.  Boeder 71S 

t.  Oiecks  of  Corporate  Officer— Payment  of  Individaal  Debt— UabQ- 
ity  of  Bank.    Where  a  bank  knowingly  pays  a  check  drawn  by  a 
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CORPORATIONS.— Continueii. 

corporation  officer  against  the  corporation  funds  in  satisfaction 
of  his  individual  debt,  the  bank  is  liable  to  the  corporation  for 
the  amount  thereof.    First  Nat.  Bank  of  El  Reno  v.  Gillette 341 

3«  Foreign  Corporations— Action  Against — Serviee  of  Proeesfr— Agent 
Where  a  foreign  corporation  has  appointed  a  service  «gent  pur- 
suant to  Rev.  Laws  1910,  sec.  1336  (Wilson's  Rev.  &  Ann.  St. 
1903,  sec.  1227),  service  on  a  local  agent  or  manager  of  the 
corporation  not  at  the  capital  of  the  state  is  not  sufficient  service. 
Waters  Pierfe  (Ml  Co.  v.  Foster. itZ 

4.  Same.    Where  a  foreign  corporation,  an  oil  company,  has  appoint- 

ed an  agent  in  the  state  in  compliance  with  Rev.  I^ws  1910, 
sec.  1336  (Wilson's  Rev.  &  Ann.  St.  1903,  sec.  1227),  service 
of  process  must  be  made  on  such  a;:ent.    Idem '  41^ 

5.  Same— ''Managing  Agent."    The  term  "m-anaging  agent,"  as  used  in 

Wilson's  Rev.  &  Ann.  St.  1903,  sec.  4274,  authorizing  service  on 
managing  agent  of  foreign  corporation,  means  an  agent  whose 
agency  extends  to  all  transactions  of  the  corporation  within  the 
state.     Idem    412 

COSTS— See  "Appeal  and  Error,"  16. 

COUNTERCLAIM— See  **Appeal  and  Error,"  64;  "Evidence,"  14. 

COUNTIES— See  "Asylums";  "Estoppel";  "Evidence,"'  13;  "Infants"; 
"Sheriffs  and  Constables." 

Claims  Against  Comity— Acceptance  of  Part  Payment.  Under  Rev. 
Laws  1910,  sec.  1631,  where  a  person  presenting  against  «  county 
a  claim,  a  part  only  of  which  is  allowed,  accepts  such  part,  he 
cannot  thereafter  sue  the  county  for  the  part  disallowed.  Board 
of  Com'n  of  Garfield  Comity  v.  Bebb It 

COURTS— See  "Appeal  «ind  Error."  18;  "Executors  and  Administra- 
tors"; "Garnishment";  "Guardian  and  Ward";  "Indians,"  5; 
"Judgment" ;  "Justices  of  the  Peace" ;  "Motions" ;   "Reference." 

CROPS— See  "Evidence,'*  1 ;  "landlord  and  Tenant." 

CUOTODIA  LEGIS— See  "Replevin." 

CUSTOMS— See  "Evidence."  1. 

DAMAGES— See  "Appeal  and  P>ror,"  66;  "Attorney  and  Client"; 
"Carriers";  "Evidence,"  14;  "Highways";  "Judgment,"  3;  "Mas- 
ter and  Servant"  ;  "Municipal  Corporations"  ;  "Negligence"  ; 
"Physicians  and  Surgeons";  "Railroads";  "Release";  "Re- 
plevin" ;  "Sales,"  6. 

1.  ExempUtfy  Damages— Theory  of  Imposing.  Exemplary  damages 
are  Impose*!  on  the  theory  of  punishment  to  the  offender  for  the 
general  benefit  of  society  and  as  a  restraint  to  the  transgressor. 
Williams  v.  Baldrey n$ 

Z,  Same— Right  to  Recover— Torts.  Under  Rev.  Laws  1910.  sec.  2851, 
to  authorize  a  judgment  for  exemplary  damages  In  an  action  in 
tort,  the  act  complained  of  must  have  been  -actuated  by  or 
accompanied  with  some  evil  intent,  or  must  have  resulted  from 
such  gross  negligence  as  is  ecjuivalent  to  such  intent.     Id^m 12i 


Digitized  byLjOOQlC 


806 SUPREME  COURT  OF  OKLAHOMA. 

DAMAGES.— Continued. 

S.  Breach  of  Contmct — Measwre  of  Damages — ^AnlmaL  The  measure 
of  damages  for  breach  of  a  contract  for  use  of  a  team  of  mules 
is  the  reasonable  market  value  of  such  use.    Albrigtii  v.  Blalock      761 

DEEDS — See  "Appeal  and  E)rror,"  13:  "Cancelation  of  Instruments**; 
"Executors  and  Administrators" ;  "Fraudulent  Conveyances'* : 
"Guardian  and  Ward/*  6 ;  "Indians" ;  "Insane  Persons*' ;  "Mort- 
gages/' 1-3;  **Trusts." 

Action  to  Gaoeel— Suflfteiency  of  Evidenee.  Evidence  in  an  action 
against  guardian  and  his  sons  to  cancel  deeds  as  procured 
through  fraud,  updue  influence,  and  for  grossly  inadequate  con- 
sideration, held  not  to  sustain  judgment  for  defendants.  Peve- 
lioiise  V.  Adams 49S 

DEFAULT— See  "Judgment,"  6. 

DELIVERY— See  "Evidence."  12;  "Trial."  11. 

DEMIAND— See  "Usury." 

DEMUKRERr— See  "Usury." 

DEMURRER  TO  EVIDENCE— See  "Appeal  and  Error,"  61;  "Trial/* 

DENIALS— See  "Attorney  and  Client" 

DESCENT  AND  DISTRIBUTION— See  "Indians." 

DIRECTION  OF  VERDICT— See  "Carriers/'  7;  **Trial." 

DISCRETION  OF  COURT— See  "Appeal  -and  Error,"  54.  55 :  "Judg- 
ment/' 6-8;  "Pleading/'  4;  "Trial/*  4. 

t 

DISMISSAL— See  "Appeal  and  Error."  15,  16.  32,  34,  40 ;  "Justices  of 
the  Peace." 

1.  Voluntary  Dismissal — ^When  EfTeftive.    A  dismissal  complying  with 

Rev.  Laws  1910,  sec.  5126,  becomes  effective  immediately  on  the 
filing  of  same,  without  order  of  court.    Stuart  v.  Hieks <iC5 

2.  Same-nDismissal  Without  Prejudice— What  CoDstitutes.    A  cause 

held  effectively  dismissed  without  prejudice,  in  view  of  Rev. 
Laws  1910,  sec.  5126,  on  the  date  on  which  plaintiff  filed  a  writ- 
ten dismissal  thereof,  though  subsequent  thereto  defendant  filed  a 
stipulation  of  dismissal  with  prejudice  obtained  from  plaintiff 
prior  to  dismissal  by  him.    Idem 665 

DURESS— See  "Appeal  and  Error,"  65. 

Decisions  From  Other  States.  What  constitutes  duress  in  Oklahoma 
Is  provided  by  statute,  and  authorities  from  other  states  having 
no  such  statute  have  no  application.    Britton  v.  Lombard 41 

EMPLOYMENT— See  "Master  and  Servant." 

EQUITY— See  "Appeal  and  Error,"  50.  71;  "Cancellation  of  Instru- 
ments" ;  "Deeds" ;  "Executors  and  Administrators" ;  "Fraud" ; 
"Fraudulent  Conveyances";  "Guardian  and  Ward,"  6;  "Injunc- 
tion"; "Insane  Persons";   "Mortgages,"   1-3;   "Trusts," 

ESTATES— See  "Executors  and  Administrators";  "Guardian  and 
Ward." 
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ESTOPPEL — See  **Executors  and  Administrators." 
Laches-^IIighways— Counties.  Where  a  c'oiirty  for  f(iurtet»n  yon:^ 
had  used  for  road  purposes  l^nds  in  lieu  of  the  section  line, 
while  valuable  improvements  were  erected  in  good  faith  on  the 
section  line,  it  was  est<^ped  to  say  the  road  as  used  was  not  a 
hif^hway  and  divest  the  owner  of  his  improvements  without  com- 
pensation.    Trotter  v.  Wood tO 

EVIDENCE— See  "Appeal  and  Error,"  8,  5,  7,  36,  37,  43-53,  59-61,  69. 
71;  *'Attomey  and  Client";  "Brokers*';  "Carriers";  "Compro- 
mise -and  Settlement'* ;  "Contracts"  ;  "Deeds" ;  "Fraud"  ;  "Fraudu- 
tent  Conveyances" ;  "Highways" ;  "Indians,"  3,  4 ;  "Insane  Per-  v 

sons" ;  "Mortgages,"  1,  3 ;  "Negligence" ;  "New  Trial" ;  "Physi- 
cians and  Surgeons";  "Pleadings";  "Railroads,"  5-.S;  "lielease" ; 
"Sales" ;  "Trial" ;  **Trusts " ;  "ITsury" :  "Waters  and  Water 
Courses" ;   "Witnesses." 

1.  Judicial  Notlee— Customs— Crop  Rent.    The  courts  will  tike  knowl- 

edge of  the  existence  of  the  universal  custom  that  crop  rent  is 
payable  when  the  crop  matures.    Pniitt  v.  Carter 5^4 

2.  Presumptioiis-— Supresskm  of  Evidence.     Where  it  lies  within  the 

power  of  a  party  to  produce  evidence  upon  an  issue  tho  burden 
of  which  is  on  him,  his  failure  raises  a  presumption  that  such 
evidence  would  be  unfavorable.  St.  Louis  &  S.  F.  R.  C^.  v.  Bru- 
ner    349 

3.  Res  Gestae.     A  statement  by  the  engineer  after  collision  with  oi 

wagon  and  the  train  had  stopped,  in  response  to  a  question  by 
the  conductor,  held  not  admissible  as  part  of  tho  res  gestae,  where 
it  appeared  that  it  was  a  mere  narrative  of  the  occurrence. 
Missouri,  O.  &  G.  Ry.  Co.  v.  Adams 557 

4.  Best  and  Secondary— Written  Contract.    Oral  testimony  is  admissi- 

ble to  sho^'  the  terms  of  a  written  contract  which  the  evidence 
already  admitted  shows  has  been  lost  and  cannot  be  produced. 
City  of  Checotah  v.  Ctiapman  Valve  Co. 481 

5.  Admissions  in  Pleading — Rig^t  to  Contradict.     A  litigant  will  not 

be  permitted  to  introduce  testimony  contradicting  admissions 
made  in  his  pleadings.  Southwestern  Broom  &  Warehouse  Co. 
V.  City  National  Bank 42% 

6.  Statements  of  Conspirator — Admissibility.    Where  a  party,  offering 

in  evidence  statements  of  an  alleged  conspirator,  has  mnde  out 
a  prima  facie  case  of  conspiracy  aliunde,  such  statements,  if  made 
during  pendency  of  the  wrongful  enterprise,  before  its  consum- 
mation, and  in  furtherance  of  its  object,  are  admissible  against 
his  coconspirator.    Campbell  v.  Newton  &  Driskill 518 

7.  Same — ^Preliminary  Proof.     Before  statements  of  an  alleged  con- 

spirator are  admissible  against  his  coconspirator,  the  party  of- 
fering same  must  make  out  a  prima  facie  case  of  conspiracy 
aliunde.     Idem    *.       518 

8.  Hearsay-— Conversations.     In  an  -action  to  recover  purchase  money 

paid,  evidence  of  a  conversation  between  defendant  and  his 
alleged  agent,  in  the  absence  of  plaintiff,  held  not  inadmissible 
as  hearsay,  where  it  showed  a  purchase  from  such  agent,  and 
payment.    Teafi^ue  v.  Adams 107 

9.  Corre^MHidence.    Where  a  number  of  letters  constituting  part  of  a 

correspondence  relating  to  the  action  have  been  introduced   in 
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EVIDENCE.— Continued. 

evidence  by  plaintiff,  defendant  may  introduce  the  entire  corre- 
spondence.   Tishomingo  Eieetric  light  &  Power  Co.  v.  GolIeU IM 

10.  Letters^— Proof  of  Genuhicness.    A  letter  which  is  not  a  reply  held 

inadmissible  until  its  authenticity  be  established.  Coananehe 
Mevoantilo  Co.  v.  McCaU  Co 783 

11.  Paroi — Written  Contract.    In  the  absence  of  fraud  or  mutual  mis- 

take, an  unambiguous  written  insurance  contract  cannot  l>e  va- 
ried by  parol.  Brown  v.  Cotmecticut  Fire  InB.  Co.,  of  Hartford, 
Coon. 3« 

12.  Parol — Conditiooal  Delivery  of  Contract.     Admission  of  oral  evi- 

dence to  explain  possession  and  prove  that  delivery  of  written 
contract  was  conditional  on  the  happening  of  some  other  event 
held  not  error.    Williamson  v.  Seiilly 531 

13.  Parol — ^Proceedings  of  County  Com'rs.     Parol  evidence  held  com- 

petent, where  the  record  and  flies  Tvere  incomplete,  to  show  actual 
proceedings  of  county  commissioners  except  as  to  matters  which 
St.  1803.  section  5712,  specially  requires  to  Ik*  recorded.  Trot- 
ter V.  Wood 56 

14.  Opinion   Evidence — Action   for   Rent — Countertiaim— Damage.      In 

an  action  for  rent,  held  that  plaintiff's  testimony  that  it  was  his 
opinion  that  he  had  been  damaged  by  the  maintenance  of  a 
gambling  establishment  in  the  upper  story  of  the  leased  building 
was  not  leffal  evidence  on  which  to  predicate  his  counterclaim. 
Clarke  v.  Uihlein 4« 

15.  Expert  Testimonj'— Necessity.    Expert  testimony  on  scientific  mat- 

ters, while  admissible  to  advise  the  jury.  1.*;  iieve»'  1^'xally  ikhp<- 
sary,  and  is  not  binding  upon  them.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Gilmore 296 

EXCEPTIONS— See  "Appeal  and  Error."  4-7,  20:  "Trial,"  1-3.  17,  IS. 

EXCEPTIONS.  BILL  OF: 

Time  for  Preparation.  Where  no  time  is  asked  or  granted  to  re<hice 
an  exception  to  writing,  a  bill  of  exceptions  cannot  l>e  sijn:e<l 
and  allowed  and  made  part  of  the  record  proper  after  expiration 
of  the  term.    Liquid  Carinmic  Co.  v.  Rodman Jll 

EXCESSIVE  RECOVERY— See  "Appeal  and   Error,"  73. 

EXECUTORS  AND  ADMINISTRATORS— See  "(iuardian  and  Ward." 
2. 

1.  Presentation  and  Allowance  of  Claims.     A  claim   against   a   de- 

cedent's estate  can  be  esta!)lished  only  by  belnjr  first  presente*! 
to  and  allowed  by  the  executor  or  administrator,  and  then  beinff 
presented  to  and  approved  by  the  county  judge,  or  by  a  jiKljrment 
thereon  in  an  action  against  the  personal  representative.  In  re 
Bamett's  Estate  623 

2.  Sam-- — Allowance  by  County  Jwlge  Alone.    Under  Rev.  1019.  s<m*- 

tions  6342,  6344,  an  order  of  the  county  court  purporting  to  allow 
a  claim  after  it  has  been  disallowed  by  the  administrator  is 
void.    In  re  Barnett's  Estate 623 

3.  Same— 'DisaUo^vanct— ^Reme^.      When    a    claim    against    a    dec<v 

dent's  estate  is  <lisallowed  by  either  the  administrator  or  county 
judge,    the   remedy   is  by   action   against   executor   or   adminis- 
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EXECUTORS  AND  ADMINISTRATORS.— CoiitlnucMi. 

trator  under  Rev.  Daws  1910,  section  6344,  and  not  by  ap- 
peal.    Idem   62S 

4.  Sale  ef  Estate  to  Wife  of  Administratop— VaUcKty.     Under  Rev. 

Laws  1910,  section  6409,  an  administrator  cannot  legally  sell  the 
estate  to  his  wife.    Chastain  v.  Ponder 138 

5.  Same.    That  the  administrator's  wife  was  one  of  the  heirs  did  not, 

under  Rev.  Laws  1910,  sec.  6409,  «lve  her  a  right  to  become  a 
purchaser  at  the  administrator's  sale  of  the  estate.    Idem 133 

6.  Same— Validation  of  Deed.     Though  a  deed  to  an  administrator's 

wife  at  the  administrator's  sale  is  void  as  against  the  heirs,  it 
may  be  made  effective  as  against  the  heirs,  by  ratification, 
estoppel,  OP  limitation.     Idem 133 

7.  Same--Settlns  Aside  Sale— Refund  of  Money  Paid.    Where,  on  the 

setting  aside  of  a  purchase  by  the  administrator's  wife,  it  appears 
tlwt  the  transaction  was  in  good  faith,  free  from  fraud,  and 
that  the  proceeds  of  the  sale  had  been  used  to  pay  necessary 
expenses  of  the  administration  and  debts  of  the  estate,  the  wife 
is  entitled  to  have  the  purchase  money  refunded  to  her.    Idem..       133 

EXEMPLARY  DAMAGES— See  "Damages." 

EXPERT  TESTIMONY— See  "Evidence,"  15. 

FAILURE  OF  CONSIDERATION— See  "Contracts " ;  "Pleading."  5. 

FEEBLE-MINDED  PERSONS— See  "Insane  Persons." 

FEES — See  "Sheriffs  and   Constables." 

FINDINGS — See  "Appeal  and  Error,"  5,  50,  51 ;  "Insane  Persons." 

FIRE   INSURANCE— See  "Insurance." 

FIRES— See  "Railroads,'*  7-9. 

FOREIGN   CORPORATIONS— See   "Corporations." 

FORFEITURE— See  "Insurance,"  6-8;  "landlord  and  Tenant." 

FRAUD— See   "Bills   and   Notes';   "Deeds";   "Release";    "Sales,"   2. 

Proof — Requisites.  Fraud  must  be  proven  at  law.  but  in  equity  it  is 
sufficient  to  show  facts  from  which  it  may  be  presumed.  Peve- 
hoose  V.  Adams 496 

FRAUDS,  STATUTE  OF: 

Oral  Variation  of  Written  Gontract^Risht  to  Enforoe.  Where  a  con- 
tract affected  by  the  statute  of  frauds  (Rev.  Laws  1910,  section 
941 )  has  been  put  in  writing,  and  plaintiff  declares  on  the  writing 
as  qualified  by  a  subsequent  unexecuted  oral  variation  thereof, 
he  cannot  prevail.    Price  v.  MoDowell 606 

FRAUDULENT  CONVEYANCES: 

1.  Fraud  of  Creditors— Insolvency— Proof.  In  an  action  to  set  aside 
a  deed  as  in  fraud  of  creditors,  it  must  be  shown  that  the  debtor 
was  insolvent  when  the  conveyance  was  made;  it  being  insuf- 
ficient to  merely  show  him  insolvent  when  suit  was  brought. 
Oidalioma  National  Bank  v.  Cobb 654 
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FRAUDULENT  CONVEYANCES.— Coutinued. 

Z,  Same— Fniudcdeiit  Intent  of  Grantoe.  To  set  aside  ^s  in  fraud  of 
creditors  a  deed  made  to  pay  an  honest  debt,  the  grantee  must 
have  known  of  and  have  participated  in  the  fraudulent  intent. 
Idem 654 

3.  Same— Evidenee  of  Consideration.  In  an  ^action  to  subject  to  Judg- 
ment land  conveyed  without  consideration  and  in  fraud  of  credi- 
tors, held,  that  evidence  was  admissible  on  the  issue  of  fraud 
and  want  of  consideration  to  show  wliat  the  true  consideration 
was.    Idem  (5M 

FREIGHT  RATES— See  "Carriers,"  1,  2. 

GAMING— See  "Evidence,"  14;  "Triial,"  16. 

GARNISHMENT— See  "Justices  of  the  Peace,"  7.  8. 

L  Garnishee  Summons — Service— ^urisdietion.  A  failure  to  serve  the 
garnishee  summons  on  the  principal  defendant  is  fatal  to  the 
court's  Jurisdiction.    State  National  Bank  v.  Lowenstein 2S9 

2.  Same— Requisiles  ol  Summons.     A   garnishee  summons  not   sub- 

stantially conforming  to  Rev.  Laws  1910.  section  481^,  is  void, 
and  service  thereof  gives  no  Jurisdiction.    Idem Ml 

3.  Gamishee's  Answer— Date  cf  "Filing.**    The  garnishee's  answer  is 

filed  when  deposited  with  the  clerk,  rather  than  when  it  is 
marked  "filed";  the  "filing"  being  actual  delivery  to  the  clerk, 
without  regard  to  any  action  he  may  take  thereon.    Idem 2W 

4.  Failure  to  Answer— Judgment.     Under    Rev.    Laws    1910,   sectiiui 

4829,  where  a  duly  summoned  garnishee  fails  to  ans>ver  ii:  time*, 
the  court  may  render  Judgment  against  him  for  the  amount  of 
plaintifTs  Judgment  and  for  damages  and  costs,  including  costs 
of  garnishment,  without  further  proof  of  the  garnishee's  lia- 
bility.    Idem'  tS9 

GUARANTY : 

L  Time  of  Payment — Extension — Consent  in  Assignment.  The  owner 
of  a  note  under  an  assignment  by  the  payee,  who  guaranteeil 
payment  of  such  note  on  its  •assignment,  held  entitled  to  exten<l 
the  time  of  payment  without  the  guarantor's  consent  where  a 
consent  was  contained  in  the  assignment.    Stetler  v.  Bolii^ 214 

jS.  Same — ^Duty  to  Enforce  Collection — Release  of  Guarantor — Question 
for  Jmy,  Under  conflicting  evidence,  held,  that  whether  the 
payee  of  a  note  assigned  by  him  with  gauranty  of  payment  was 
entitled  to  relief  because  of  the  liolder's  negligence  in  forcing 
collection  on  the  assignor's  demand  while  the  makers  of  the  note 
were  solvent  was  for  the  Jury.    Idem .  514 

GUARDIAN  AND  WARD— See  "Bills  and  Notes**;  '^Deeds'* :  "Insane 
Persons.'* 

1.  Good  Faith  Required.     Where  the  fiduciary  relation  of  guardian 

and  ward  exists,  equity  requires  the  utmost  good  faith  in  trans- 
actions between  the  parties.    Pevebouse  v.  Adams 495 

2.  Sale  of  Property— Order  of  Court — ^Neeessity.     Rev.   Laws  1910. 

section  «5(J5.  held  not  to  require  that  in  eveiy  case  where  an 
administrator  must  apply  for  an  order  to  sell  property  a  guardian 
must  also  apply  for  such  order,  but  to  merely  specify  the  pro- 
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GUARDIAN  AND  WARD.— Continued. 

cedure  where  it  is  necessary  for  a  guardian  to  apply  for  such 

an  order.    Bank  of  Welch  v.  Cabdl liNI 

3.  GoUecUon  of  Money  Loaned— Release  of  Seeurity— Order  of  Couri;— 

Nemsity.  Under  Rev.  Laws  1910,  section  6543,  a  guardian  who 
has  loaned  his  ward's  money  on  a  note  payable  to  himself  as 
guardian  nray  collect  same,  and  release  the  mortgage  securing 
the  note,  without  intervention  of  the  county  court.     Mason  v. 

Ackley    157 

Mason  v.  Evans 484 

4.  Samo— Compounding  of  Debt    A  guardian's  acceptance  before  ma- 

turity of  the  full  amount  due  on  a  note  held  not  to  constitute 
a  compounding  of  the  debt  within  Rev.  Laws  1910,  section  6543, 
such  as  would  require  approval  thereof  by  the  county  Judge. 
Idem 157,  484 

5.  Same— Unmatured  Debts.     As   used   in  Rev.   Laws  1910,   section 

6543,  providing  that  guardians  must  receive  all  debts  due,  the 
word  "due''  was  intended  to  cover  liabilities  matured  and  un- 
matured.    Idem   157 

6.  Pnrehafie    of    Land— Res    Judicata— Records    of    County    Courts. 

Where  the  county  court  authorized  a  guardian  to  purchase  hind, 
and  a  warranty  deed  therefor  was  taken  in  the  ward's  name, 
held,  that  the  vendor  was  not  conclusively  bound  by  the  coun^ 
court's  records  in  an  action  instituted  by  him  to  have  the  deed 
deckired  a  mortgage.    Voris  v.  Robbins 671 

7.  Final  Settlement^^udgment— CoDclusiveness.    A  judgment  of  the 

county  court  adjudging  on  final  settlement  that  a  ward  was  in- 
debted to  his  guardian  in  a  certain  sum  held  a  final  judg- 
ment.   Wakeman  v.  Peter 639 

GRAIN— See  "Sales,"  3,  4. 

HARMLESS   ERROR— See  "Appeal  and   Error,"  56-67. 

HEARSAY— See  "Evidence,"   8. 

HEIRS— See   "Executors  and   Administrators";    "Indians." 

HIGHWAYS— See  "Estoppel." 

Automobile  Accident — Negligence— Sufficiency  of  Evidence.  Evidence 
in  an  action  for  damages  from  a  negligent  collision  between  a 
horse  and  buggy  and  defendant's  automobile  on  the  highway 
held  to  sustain  a  verdict  for  plaintiff.    Williams  v.  Baldrey 126 

HOMESTEAD-^See  **Taxation," 

1.  Mortgage— Surety— Husband  and  Wife.  Where  husband  and  wife, 
to  secure  the  husband's  debt,  give  a  mortgage  on  the  home- 
stead to  which  the  husband  has  title,  the  ^fe  does  not  thereby 
become  such  a  surety  as  to  be  entitled  to  all  the  rights  of  other 
sureties. .  Reeves  &  Oo.  v.  Dyer 766 

t.  Sam^— Validity— Secority  for  Husband's  Debt.  A  mortgage  given 
on  the  homestead  by  the  husband  and  wife  to  secure  a  note  of 
the  husband  held  v<alld,  though  no  consideration  moved  directly 
to  the  wife.    Idem 756 

HUSBAND  AND  WIFE— See  "Executors  and  Administrators" ;  "Home- 
stead"; "Marriage";  "Witnesses." 
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IMPROVEMENTS— See    **E}stopper' ;     "Mortgages,"    5-8;     "Municipal 
Corporations." 

INADEQUACY    OF    CONSIDERATION— See    "Deeds";    "Vendor    and 
Purchaser." 

INCUMBRANCES— See  "Mortgages." 

INDIANS— See  "Taxation.'' 

1.  Statutes— AboUlion  of  Tribid  Laws.    Act  Congress  April  28,  19(M. 

was  not  intended  to  supplant  any  special  enactment  relative  to 
Indians,  but  to  abolish  all  general  existing  tribal  laws  and  sub- 
stitute laws  therefor.    FrIumt  v.  Cully 454 

2.  Marriage  Oontraet— What  Law  GoTcms.    Members  of  the  Seminole 

tribe  became  citizens  of  the  state  at  statehood,  subject  to  the 
general  state  laws  relative  to  marriage  and  divorce,  and  since 
then  the  validity  of  their  marriage  contracts  and  rights  con- 
sequent thereon  have  been  dependent  upon  such  laws.    Idem 454 

3.  Aliemtion  of  Allotments— Evidence  of  Age— EdroOment  Reeordsw 

A  certified  copy  of  the  Cherokee  freedman  roll  held  not  conclusive 
as  to  the  allottee's  age  in  respect  to  transactions  involving  the 
alienation  of  his  allotment  after  passage  of  Act  Congress  May 
27,  1908,  providing  that  "enrollment  records"  shall  be  conclusive 
evidence  of  age.     Allen  v.  Doneghey 90 

4.  Same— Census  Card.    Where  it  appears  that  the  "census  card"  con- 

stitutes the  complete  enrollment  record,  it  is  admissible  under 
Act  C9ngre8s  May  27,  1908,  as  conclusive  evidence  of  age,  not 
as  a  "census  card,"  but  as  the  "enrollment  records,**  when  duly 
certified  as  such.     Idem H 

5.  Creek      Allotment— Conveyanee      by      Heira— Validly— ApprovaL 

Where  a  Creek  allotment  is  inherited  by  full-blood  Indian  heirs 
prior  to  enactment  of  Act  Congress  M«y  27,  1908,  a  deed  to 
the  land  executed  thereunder  by  such  heirs  and  duly  approved 
by  the  proper  court  is  valid,  without  approval  by  the  Secretary 

of  the  Interior.    Nicholas  v.  Conielias 16 

C.  Creek  Allotaieot— Descent  and  IMstribution.  Lands  allotted  under 
Act  Congres.s  March  1.  1901,  section  28,  hi  the  name  of  a  Creek 
citizen  dying  intestate  without  issue,  without  receiving  his  allot- 
ment, descend  to  his  heirs  according  to  the  laws  of  descent 
and  distribution  of  the  Creek  Nation,  and,  where  both  parents 
are  alive,  are  inherited  by  the  mother  to  the  exclusion  of  the 
father.    Bigpond  v.  People's  Banking  &  Trust  Co. 5M 

7.  Indian   Lands— Lease— Subleasing— Effect.     Subleasing   of    Indian 

land  without  written  consent  of  the  lessor  and  approval  of  the 
Secretary  of  Interior  held  to  render  the  lease  voidable  at  the 
option  of  the  lessor  and  with  the  approval  of  the  Secretary. 
Webber  v.  Blake. $48 

8.  Same— RIglits  of  Purchaser.    Where  the  Indian  lessor  did  not  elect 

to  teiminate  a  lease  because  <>f  subleasing  and  sold  the  tend  with 
the  sublessee  in  possession,  held,  that  the  purchaser  could  recover 
only  the  rents  provided  for  in  the  lease  from  date  of  his  pur- 
chase until  expiration  of  the  lease  and  that  the  original  lessee 
was  surety  therefor.    Idem |4S 

INFANTS— See  "Guardian  and  W«rd." 

Probation    Officer— Appointment — Power    of    County    Com'rg.      Under 
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INFANTS.— Continued. 

Comp.  Laws  1909,  secUon  598  Rev.  Laws  1910,  section  4420), 
where  the  juvenile  court  has  appointed  a  probation  officer,  the 
only  question  to  be  determined  by  the  county  commissioners  in 
determining  whether  to  consent  to  the  appointment,  is  whether 
the  appointee  is  a  discreet  person  of  good  character.  Buffing- 
ton  V.  State 105 

INJUNCTION— See  "Appeal  and  Error,"  31;  "Municipal  Corpora- 
tions"; "Waters  and  Water  Courses." 

Dissolution  on  Motion-Pleading.  Where  a  temporary  injunction  is  im- 
providently  issued  on  a  petition*  which  falls  to  state  a  case  for 
equitable  relief,  it  is  not  error  to  dissolve  such  injunction  on 
motion.    Brown  v.  Demy SM 

INNOCENT  PURCHASERS— See  "Bills  and  Notes";  "Vendor  and 
Purchaser." 

INSANE  PERSONS— See  "Sheriffs  and  Constables." 

L    Action  to  Reeover  Realty-Cental  Defleiency  of  Graotor-^Bvldeneo. 

A  special  finding  by  the  county  judge  that  the  grantor  was  an 
imbecile  from  birth,  held  inadmissible  in  evidence,  in  an  action 

to  recover  realty  conveyed.    Doroderlgo  ▼.  ColweU. $ 

t.  Same.  An  order  adjudging  a  person  incompetent  who  had  trans- 
ferred realty  held  competent,  in  an  action  to  recover  realty,  to 
show  that  the  action  was  properly  brought  by  his  guardian. 
Idem     6 

3.  Same— Voidable  Conveyanee.  A  deed  of  a  deeble-minded  person,  not 

adjudicated  incompetent  or  shown  to  be  entirely  without  un- 
derstanding, held  voidable  only,  and  not  void.    Idem 6 

4.  Same— Status  Quo.     In  the  absence  of  fraud,  before  real  estate, 

conveyed  under  a  deed  voidable  because  the  grantor  was  feeble- 
minded, can  be  recovered,  the  purchaser  must  be  placed  in 
statu  quo.     Idem 6 

INSOLVENCY— See  "Fraudulent  Conveyances." 

INSPECTION— See  "Sales,"  3,  4. 

INSTRUCTIONS— See  "Appeal  and  Error,"  4,  6,  7,  20,  61-66;  "Car- 
riers," 1,  4;  "New  Trial";  "Railroads,"  6,  8,  9;  "Trial." 

INSURANCE— See  "Evidence,"  11. 

L  Standard  Policy— Extension— Authority  of  Agent  An  insurance 
agent  cannot  bind  the  company  without  its  authority  by  an 
agreement  to  extend  a  standard  policy  on  its  expiration.  Okla- 
homa Fire  Ins.  Co.  v.  Fay  Mercantile  Co 446 

t.  Same.  An  oral  agreement  to  renew  a  standard  fire  insurance 
policy  held  beyond  the  scope  of  an  insurance  agent's  authority. 
Idem  446 

3.  Construction  of  PoUey.    Where  «n  insurance  policy  is  susceptible 

of  two  constructions,  one  rendering  it  effective  and  the  other 
void,  the  former  will  1>e  adopted.  Brown  v.  ConneeMcnt  Fire 
Ins.  Co.  of  Hartford,  Oom 39t 

4.  Same.    Where  parties  enter  into  an  insurance  contract  with  imputed 

knowledge  of  its  contents,  that  alone  must  be  looked  to  to 
determine  their  rights  and  obligations.    Idem 892 
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INSURANCE.— Continued. 

5.  Policy — ^Ignoranee  of  Oontento.     In  the  absence  of  fraud  or  mis- 

take, insured  cannot  claim  ignorance  of  contents  of  the  policy. 
Idem    m 

6.  Forfeitiire  Caaose^-ConstriKlioii.    A  forfeiture  clause  held  to  be  a 

promissory  warranty  and  to  render  the  policy  an  indivisible 
contract.    Idem  3t2 

7.  Same— Excuse  for  Vii^tioii — ^Pleading.    Assured's  allegation  in  his 

pleading  that  he  failed  to  perform  the  conditions  of  the  policy 
because  of  ignorance  of  same  held  not  to  excuse  him,  where 
there  was  no  allegation  of  fraud,  misrepresentation,  or  conceal- 
ment.    Idem    3W 

8.  Same.     An  allegation  that  the  existence  of  mortgages  on  the  in- 

sured property  in  violation  of  a  forfeiture  clause  did  not  con- 
tribute to  the  loss  held  not  to  state  facts  relieving  plaintiff  from 
violating  the  policy  so  as  to  entitle  him  to  recover.    Idem t9t 

9.  Fire  Policy — ^Riglrii  to  Action — Submission  of  Insured  to  Examina- 

tion. Refusal  to  comply  with  a  requirement  that  insured  submit 
before  action  to  an  examination  under  oath,  will  preclude  recov- 
ery on  the  policy.  Oonnecticui;  Fire  Ins.  Co.  of  Hartford,  Cona, 
V.  Geoiige    432 

10.  Same— Refusal  to  Answer  Questions.    Where,  during  the  examina- 

tion provided  for  in  a  fire  insurance  policy,  insured  refused  to 
answer  material  questions,  he  could  not  recover  on  the  polic>'» 
though  at  the  close  of  his  testimony  at  such  examination  he 
stated  that  he  would  not  refuse  to  answer  any  reasonable  ques- 
tion.   Idem  432 

11.  Same.     That  the  examination  wias  not  conducted  in  good  /aith, 

held  not  to  excuse  plaintiff's  failure  to  answer  material  ques- 
tions.   Idem  4S2 

12.  Same — Scope  of  Examination.     While  in  an  examination  of  in- 

sured the  insurer  cannot  inquire  into  a  proposition  having  no 
legitinnate  bearing  on  the  question  at  issue,  the  examination 
should  be  liberal  in  scope  to  reach  the  end  intended.    Idem 432 

13.  Same.    Where  insured  refused  to  state  on  his  examination  whether 

he  had  executed  certain  mortgages  on*  the  insured  property  in 
excess  of  the  amount  stated  in  his  application,  he  was  thereby 
precluded  from  recovering  on  the  policy.    Idem 432 

14.  Fire   Policy— ^ook   Warranty    Clause— CompNaaee.     The    **book 

warranty*'  clause  is  complied  with  if  insured's  books  are  suf- 
ticent  to  enable  a  man  of  ordinary  intelligence  to  a.*«certain  fiom 
them  with  reasonable  certainty  the  amount  and  value  of  the 
goods  destroyed.    Springfield  Fire  &  Marine  Ins.  Co.  v.  HfJsey..      419 

15.  Policy— Provision  Against  IncumlMiinees — ^Waiver  by  Agent     A 

fire  insurance  policy  held  binding  on  the  company  where  the  local 
agent  delivering  same  and  accepting  the  premium  knew  that 
part  of  the  property  was  mortgaged,  though  the  policy  provided 
that  no  agent  could  waive  any  provision  except  in  writing  In- 
dorsed on  the  policy.     Idem 419 

INTENT— See  ^Damages." 
INTEREST— See  **Usnry.*' 
INTERSTATE   COMMERCl^^  See    "Carrters,"   1-0;    "CJommerce." 
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IRRIGAfTION— See  **Water8  and   W«ter   Courses.'* 

JUDGMENT— See  **Appeal  and  Error" ;  '^Garnishment"  ;  •HJnardian  and 
Ward,"  7 ;  "Justice  of  the  Peace/'  7 ;  "Limiratiim  of  Actitui" ; 
"Mandamus";  "Partnership";  "Taxation." 

1.  Motion  for  Judgment  Notwithstanding  Verdict— Pkadings.    On  mo- 

tion for  judgment  notwithstanding  the  verdict,  when  there  are 
no  findings  of  fact,  the  only  question  for  review  is  on  the  plead- 
ings.   Foster  V.  Leftwieh 28 

2.  Same— libel  and  Slander.     Pleadings  in  an  action  for  lihel  held 

not  to  warrant  a  Judgment  for  defendants  non  obstante  veredicto. 
Idem   tS 

3.  Sufficiency  of  Petitions-Damages  for  Maintaining  Nutsance.    Th«it 

plaintiff  did  not  demand  the  precise  relief  to  which  he  was 
entitled  held  not  to  deprive  him  of  his  right  to  recover,  wnere 
the  petition  stated  facts  entitling  tiim  to  recover  damages  for 
maintenance  of  a  public  nuisance.    City  of  Ardmore  v.  Colbert. .      235 

4.  Corre«tion— Power   of    Trial    Court.     The    iK)wer    j;iveu    by    lU*v. 

Laws  1910,  section  5274.  to  vacate  or  modify  judgments,  does  not 
authorize  the  setting  aside  of  a  judgment  at  a  subsequent  term 
for  mere  errors  of  law  subject  to  review  on  motion  for  new  trial 
when  judgment  was  rendered.  Gill  ▼.  Executive  Committee  of 
Home  Missions  of  Presbyterian  Chnth 566 

5.  Vacation  or  Modification— Discretion.    An  application  to  vacate  or 

modify  a  judgment  pursuant  to  Rev.  Laws  1910,  section  5267.  is 
addressed  to  the  discretion  of  the  court.    Stalniwook  v.  MeskiU. .       196 

6.  Same— Default  Judgment.    Evidence  held  to  show  that  a  refusal  to 

set  aside  a  default  Judgment  was  an  abuse  of  discretion,  where 
it  appeared  that  both  defeqdant  and  his  attorney  were  too 
sick  to  attend  court  when-  the  judgment  was  rendered,  and  that 
defendant  had  a   meritorious  defense.     Idem 196 

7.  Vacation  or  Modification — Power  of  Court.   All  judgments,  decrees, 

or  orders  are,  during  the  term,  under  control  of  the  court  pro- 
nouncing them,  and  may  be  then  set  aside,  vacated,  or  modified 
by  that  court.    Parks  v.  Haynes 63 

8.  Same— Continuance  of  Motion.     The   discretionary  power  of  the 

court  to  vacate  its  own  judgment  held  not  lost  by  continuance 
of  the  motion  to  vacate,  until  the  term  of  court  next  after 
that  at  which  the  judgment  was  rendered  -and  the 'motion  filed. 
Idem  63 

9.  Res  Judicata — Questions  Concluded.     A  judgment  held  conclusive 

on  the  present  parties,  codefendants  in  the  former  suit,  only 
on  questions  which  were  or  might  have  been  properly  determined 
in  the  former  suit.     Idem 63 

JUDICIAL  NOTICE— See  "Evidence,"  1. 

JUDICIAL  SALES— See  "Appeal  and  Error,"  13. 

JURISDICTION — See  "Appearance'*;  "Courts";  "Justices  of  the 
Peace";  "Municipal  Corporations.'* 

JURY— See  "New  Trial." 

Right  to  Jury  Trial — Constitution.  Const,  art.  2,  sec.  ID,  providing 
th«t  the  right  of  trial  by  jury  shall  remain  inviolate,  refers  to 
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JURY. — Continued. 

the  right  as  it  existed  when  the  Constitution  was  adopted. 
Hale  V.  ManhaU 688 

JUSTICES  OF  THE  PEACE: 

L  Jurisdiedon — ^Amount  Involved — Pteadini:.  The  allegations  of  de- 
fendant's bill  of  particulars  pleading  specific  facts  as  to  the 
amount  claimed,  and  not  the  relief  -asked  in  the  prayer,  held  to 
control  in  determining  whether  the  amount  involved  was  within 
the  justice's  Jurisdiction.    Jennings  v.  Jobnsloo 443 

2*  Pleadin^—-Answer— -Issues.  Where  defendant,  though  not  required 
to  do  so,  elects  to  file  an  answer  in  Justice  court,  he  is  limited 
to  the  issues  Joined  by  such  answer.    Patiiek  v.  Towne 187 

S.  Perfeeting  Appeal— Filing  of  Transcript  Where  a  Justice^s  Judg- 
ment is  appealed  from  and  an  -appeal  bond  is  duly  filed  and  ap- 
proved, the  appeal  is  thereby  perfected,  though  no  transcript  has 
been  filed  with  the  clerk  of  the  appellate  court.  Chicago,  R.  I. 
ft  P.  Ry.  00.  V.  Elslnir «• 

4.  Same.     Under  Rev.  Laws  1010,  section  5167,  held  that  it  is  the 

duty  of  the  Justice,  after  appeal  bond  filed  and  approved,  not  the 
duty  of  appellant,  to  make  out  and  file  with  the  clerk  of  the 
appellate  court  a  transcript  of  the  proceedings,  •  the  appeal 
bond,  and  all  papers  in  the  case.    Idem.* S2t 

5.  Same— Negligence  of  Justice— Effect.     Failure  and  neglect  of  the 

Justice  to  make  out  and  file  transcript  and  papers  with  the  clerk 
of  the  appellate  court,  as  required  by  Rev.  I^aws  1910,  section 
5467,  within  the  time  fixed  by  statute,  held  not  sufficient  grounds 
for  dismissal  of  the  appeal.    Idem 329 

6.  Correction   of   Transcript— Appeal— DismissaL     Where    the    tran- 

script showed  filing  but  not  approval  of  appeal  bond  within  ten 
days,  and  the  bond  did  not  show  filing  or  approval  by  the  Justice, 
and  appellant  did  not  seek  to  correct  the  transcript  for  nearly 
four  months  after  motion  to  dismiss  appeal  was  filed  or  until  the 
motion  was  sustained,  held,  that  the  county  court  properly  denied 
an  application  then  made  to  correct  the  transcript  and  properly 

dismissed  the  appeal.    Missouri,  O.  ft  G.  Ry.  Co.  v.  0*Neal 527 

Same  v.  Clifford 558 

t.  Appeal — Final  i^rder— Cramishment.  Under  Comp.  Laws  1909,  sec- 
tions 6301,  6302.  a  Justice's  order  directing  that  a  garnishee  pay 
money  into  court,  is  not  a  final  Judgment  from  which  the  gar- 
nishee may  appeal.    Spaulding  Mfg.  Co.  v.  Witter 362 

t,  Appeal  Bond-Liability.  Where  a  garnishee's  attempted  appeal 
from  a  Justice's  order  which  is  not  appealable,  is  dismUssed, 
the  makers  of  the  appeal  bond  are  not  liable  thereon.    Idem 3^ 

JUVENILES— See  "Infants." 

LABORERS*  LIENS— See  "Mechanics'  Liens." 

LACHES — See  "Estoppel";  "Municipal  Corporations." 

LANDLORD  AND  TENANT— See  "Evidence,"  1,  14;  "Indians,"  7.  8; 

"Trial,"  16. 
L    Cr^  Rents— When  Payable.    Crop  rents  for  agricultural  land  are 
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LANDLORD  AND  TENANT.— Continued. 

payable  when  the  crop  matures  and  is  ready  for  harvesting  or 
market.    Pniili  v.  Garter SM 

2.  Same— Action — ^Defenses.  Where  it  clearly  appeared  that  defendants 

leased  the  land,  defenses  excusing  nonpayment  of  rent  should 

be  alleged  and  proven  by  defendants.     Idem 281 

3.  Dispossession   of  Tenant — Rent   Reeoversble.     Where   the   lessors 

on  August  26th  declared  a  forfeiture  and  took  and  retainetl  pos- 
session of  premises  for  nonpayment  of  rent  due  August  ^th, 
and  it  did  not  appear  that  the  tenant  had  abandoned  the  prem- 
ises, held  that  the  lessors  were  entitled  to  recover  the  propor- 
tionate amount  of  the  monthly  rental  due  August  26th,  and  not 
the  entire  monthly  rental.    Conner  v.  Warner CM 

4.  Same.     Where  a   landlord   forcibly   takes  possession   of  premises 

without  the  tenants  consent  and  retains  same,  he  cannot  recover 

to  exceed  the  rent  due  when  he  took  possession.    Idem CM 

5.  Abandonment  by  Tenant— Remedies  of  Landlord.    Where  a  tenant 

wrongfully  abandons  the  premises,  the  landlord,  at  his  election, 
may  enter  and  terminate  the  contract  and  recover  rent  to  time 
of  abandonment,  or  may  leave  the  premises  vacant  and  sue  for 
the  entire  rent,  or  may  If  possible,  give  notice  of  refusal  to  accept 
a  surrender  and  sublet  ifor  the  tenant's  benefit.    Idem CM 

LAW  OF  THE  CASE>— See  "Appeal  and  Error,"  68-70. 

LEASES— See   "Landlord  and  Tenant'*;   "Oil   and   Gas.*' 

LETTERS— See  "Evidence,"  10. 

LEX  FORI— See  "Umitation  of  Actions." 

LIBEL  AND  SLANDER— See  "Judgment."  2. 

LICENSEES— See  "Railroads,"  2-4. 

LIENS— See  "Appeal  and  Error,"  3 ;  "Mechanics'  Liens" ;  "Mortgages." 

LIMITATION  OF  ACTIONS— See  "Executors  and  Administrators." 
L    What  Law  Governs.    The  law  of  the  forum  ordinarily  governs  in 
respect  to  limitation  of  actions.    Gaier  ft  Stroh  Mminery  Co.  v. 

Hilliker M 

Z.  Action  on  Judgment— '^Contract."  An  action  on  a  judgment  held 
not  an  action  on  a  contract,  and  therefore  barred  within  three 
year  under  Rev.  I^aws  1910,  section  4657.  subsec.  2.  Wakeman 
V.  Peter  6St 

LIVE  STOCK— See  "Animals." 

LOANS— See  "Guardian  and  Ward,"  3-5. 

LUNATICS— See  "Insane  Persons." 

MANDAMUS : 

L  Nature  of  Remedy.  Mandamus  is  a  reme<ly  to  compel  the  perform- 
ance of  a  duty  required  by  law,  where  the  party  seeking  relief 
has  no  other  legal  remedy,  «nd  the  duty  sought  to  be  enforced 
is  clear  and  undisputable.    City  of  Shawnee  v.  City  of  Teannseh      509 

2.  Right  to  Remedy— Judgment  Against  Clty--Paymen*— Funds.  Man 
damns  held  to  He  to  compel  the  mayor  and  council  of  a  city  to 
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MANDAMUS.— Continued. 

cause  a,  Judgment  against  the  dty  to  be  paid  out  of  the  sinking 
fund.    Idem  5W 

t.  Same— Making  of  Levy.  Where  the  sinking  fund  is  insufficient  to 
pay  a  judgment  against  a  city  or  not  available  therefor,  man- 
damus will  lie  to  require  the  mayor  and  council  to  Include  in 
the  statement  to  the  excise  board  the  amoun<t  of  such  judgment 
as  part  of  the  amount  necessary  for  a  sinking  fund.    Idem 5M 

MABRIAGE>— See  "Indians."  2. 

Cwmnik-tttm  Marriage.     A  common-law  marriage  is  valid.     Palmer 

V.   Cully    454 

MASTER  AND  SERVANT: 

1.  ^'Permaiieiit  Employmieiit.'^  ^'Permanent  employment"  ordinarily 
means  employment  for  an  indefinite  period,  which,  in  the  absence 
of  some  special  consideration,  may  be  arbitrarily  severed  at  any 
time  by  either  party.    McKeIvy  v.  Clioctaw  Cotton  Oil  Co. 81 

Z,    Same-— Riglit  to  Terminate.    Either  party  may,  for  sufficient  cause, 

terminate  an  employment,  though  it  be  for  a  definite  term.  Idem        81 

3.  OompeoBation^— Recovery  for  Overtime.     Oompensati<Hi    for    work 

within  the  scope  of  an  employee's  duties,  which  work  is  performed 
in  addition-  to  the  usual,  but  not  fixed  hours  for  a  day*s  work, 
cannot  be  recovered,  in  the  absence  of  a  specific  contract  or 
controlling  custom  authorizing  such  recovery.    Idem 81 

4.  Prima  Facie  Negligence— Rcb  Ipsa  Loquitur.    Doctrine  of  res  ipsa 

loquitur  holding  that  the  fact  that  a  car  left  the  track  made 
out  a  prima  facie  case  of  negligent  injury  to  a  shipment  does 
not  apply  between  master  and  servant.  Mtooori,  O.  &  G.  Ry. 
Co.  V.  French ttt 

MATBRIALiMEN'S  LIENS— See  'Mechanics'  Liens/' 

MECHANICS  LIENS— See  "Mortgages." 

1.  Operation  and  Extent — Stautes.  The  operation  and  extent  of  the 
materialmen's  and  mechanics'  lien  law  are  limited  by  the  statute. 
Bafiham  v.  Goodhohn  &  Sparrow  Inv.  Co 588 

8.  Priority  of  Lien.  A  mechanics'  and  materialmen's  lien  ordinarily 
takes  preference,  as  against  other  incumbrances,  according  to 

the  time  when  it  attaches.    Idem 538 

Co.   588 

MINES  AND  MINERALS— See  **Oil  and  Gas." 

AdSTAKE — See  "Cancellation  of  Instruments";  "Contracts." 

MORTGAGES — See  "Chattel  Mortgages";  "Guardian  and  Ward'*; 
"Homestead";  "Insurance,"  8,  13,  15. 

L  Security  Deed— Intent  of  Parties.  Whether  a  transaction  evidenced 
by  an  absolute  conveyance  is  a  sale  or  a  mortgage  depends  on 
the  intent  of  the  iMirties  as  determined  from  the  written  c<hi- 
tract  and  the  peculiar  circumstances  of  each  case.  Voris  v. 
Bobbins    871 

8.  Same— Ebdstence  of  Debt.  Before  a  deed  can  be  declared  an  equit- 
able mortgage,  diere  must  be  a  debt  enforceable  against  the 
person  independent  of  the  security.    Idem 871 
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MORTGAGES.— (Dontlnued. 

3.  Same— Suffidenqr  of  Evidenoe.    Evidence  held  to  sustain  a  finding 

that  a  deed  was  intended  by  the  parties  to  be  an  equitable 
mortgage.     Idem    671 

4.  ConsideratioDH-Pre-ExiBting  Debt     A  pre-existing  debt  is  a  suf- 

ficient consideration  to  support  a  mortgage  given  «s  security 
therefor.    Reeves  &  Co.  v.  Dyer 750 

5.  Property  Covered — Subsequent  Improvements.     At  common  law  a 

mortgage  or  lien  on  land  covers  all  subsequent  buildings  and 
improvements  placed  thereon.  Basham  v.  Goodhohn  ft  Sparrow 
Inv.    00.    SS6 

6.  Same — ^Meehanics'    Liens — Priorities.     Under    Rev.    Laws,    section 

3862,  a  duly  executed  and  recorded  mortgage  takes  precedence 
over  a  mechanic's  lien  accruing  after  such  recording,  even  as  to 
improvements  afterwards  placed  on-  the  premises  by  the  material 
man.     Idem   SS6 

7.  Same— Laborer's  lien.     The  lien  given  laborers  on  the  products 

of  their  labor  by  Sess.  Laws  1911,  c.  114,  takes  precedence  over 

a  prior  recorded  mortgage  on  the  same  premises.    Idem SS6 

8.  Same.    Knowledge  of  the  holder  of  a  recorded  mortgage  that  the 

owner  of  the  land  intends  to  improve  or  is  improving  the  land 
will  not  warrant  subordination  of  the  mortgage  to  a  material- 
man's li^>  for  material  furnished  in  making  such  improvements. 
Idem  SS6 

9.  Mechanics'   Lien— Priorities.    A   materialman's   lien,   filed    in   the 

manner  and  within  the  time  provided  by  law,  held  superior  to 
a  mortgage  given  prior  to  time  of  such  filing,  (lint  National 
Bank  of  El  Reno  v.  Davidson-Case  Loniber  Co 695 

MOTIONS— See  ''Injunction*' ;  "New  Trial/' 

To  Vacate  Judgment — See  "Appeal  «nd  Error,"  26,  27;    'JudK- 

ment,"  7,  8. 

For  Judgment  Notwithstanding  Verdict — See  "Judgment,"  1,  2. 

Orders — ^Vacatioiv— Notlee.  An  order  made  by  the  superior  court  at  a 
subsequent  term,  vacating  a  former  order  without  notice  and 
on  its  own  motion  without  complying  with  ilev.  I^aws  1910, 
sections  5267-5269,  held  void.    Hawkins  v.  Howldns 780 

MUNICIPAL  CORPORATIONS— See  "Counties";  "Mandamus";  "Rail- 
roads," 1;  "Taxation." 

L    Special      Assessment      WarnintsH-Coi]ectioi^---Injaneiion---Ladies. 

Where  a  property  owner  acquiesces  in  public  improvements 
made  by  a  city,  he  cannot,  after  the  improvements  are  made, 
enjoin  collection  of  special  assessment  warrants  issued  therefor 
against  his  property.    Terry  v.  HintoD 170 

2.  Same— Petition  in  Injonetion— Sulftclency.     Petition,  in  an  action 

to  enjoin  the  county  treasurer  from  collecting  special  assess- 
ment warrants  and  extending  tax  rolls,  held  demurrable  under 
Rev.  Laws  1910,  section  644,  where  it  did  not  show  want  of 
jurisdiction  to  make  the  improvements  and  showed  that  the 
action  was  commenced  more  than  sixty  days  after  the  assess- 
ment  was  made.     Idem 170 

3.  IMsfliarge  of  Sewage— Liability  for  Damagea.    A  municipal  corpora- 

tion held  liable  for  d-a mages  from  the  maintenance  of  a  nuisance 
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MUNICIPAL  CORPORATIONS.— Continued. 

by  discharging  sewage  into  a  creek  causing  Injury  to  health  and 
rendering  it  impossible  for  plaintlif  and  his  tenants  to  cultl* 

^  vate  his  adjacent  land  and  making  same  less  valuable.    City  of 

Ardmore  t.  Colbert tW 

NEGLIGENCE— See  "Attorney  and  Client";  "Carriers";  "Guaranty*': 

"Highways";  "Master  and  Servant";  "Railroads." 
Plefttling— Proof.    Where  the  petition  alleges  specific  acts  of  neglij:enee, 

evidence  tending  to  prove  other  negligent  acts  not  embraced 

in  the  acts  charged  is  not  admissible.    Missouri,  O.  &  G.  Ry.  Co. 

V.  Adams  » 5i' 

NEW  TRIALr— See  "Appeal  and  Error,"  5^,  19,  37,  41,  42,  55;  "Ref- 
erence." 

1.  Grounds — Oral  Instnietioiis.  The  action  of  the  court  in  orally  in- 
structing the  Jury  in  the  jury  room  in  the  absence  of  and  without 
notice  to  plaintitr  or  his  attorney  where  such  oral  *  instructions 
were  not  In  the  record,  held  to  require  a  new  trial,  under  Rev. 
Laws  1910,  section  5033.    Osage  Mercantile  Go.  v.  Harris 78 

t,  Impeachnient  of  Verdlet^Affidavits  of  Jurors.  Affidavits  of  jurors 
are  admissible  to  establish  facts  connected  with  their  delibera- 
tions, which  do  not  inhere  in  the  verdict  and  are  not  alone  within 
the  personal  consciousness  of  a  juror.  Carter  State  Bank  v.  Ross      M 

3.  Same — Affidavits  of  Jurors  that  they  took  with  them  to  their  jury 

room  a  bank  book,  a  part  of  which  had  been  introduced  in  evi- 
dence, and  that  they  considered  the  entire  book,  could  not  be 
considered  in  support  of  motion  for  new  trial.  Idem 641 

4.  Motion— Right  to  Amend.    After  expiration*  of  the  three  days  al- 

lowed, a  motion  for  new  trial  m«iy  be  amended  to  clarify  the 
grounds  originally  set  up,  but  not  to  set  up  new  and  Independent 
grounds.    Wiggins  v.  Jfaekson 7t5 

NON  OBSTANTO  VEREDICTO— See  "Judgments,"  1,  2. 

NOTICE— See  "Commerce";  "Motions";  "Oil  and  Gas";  "Sales,"  6; 
**Trlal,"  16;   "Vendor  and  Purchaser." 

NUISANCE— See  "Judgment,"  3;  "Municipal  Corporations." 

OATHS— See  "Receivers." 

OFFICERS— See  "Asylums";  "Ct)rporatlons" ;  "Indians";  "Infants"; 
"Receivers'!;  "Sales,"  3,  4;  "Sheriffs  und  Constables." 

OIL  AND  GAS : 

1.  Lease — Constnictlon~*'LieenBe."     An  agreement  granting  the  right 

to  explore  for  oil  and  gas  held  a  license,  rather  than  an  estate 

In  the  land.   Mtttdiell  v.  Probst M 

2.  Same— Option — Right  to  Oaneel.  A  provision  of  <an  oil  and  gas  lease 

held  to  be  an  option,  and  to  give  lessor  the  right  to  cancel  unless 

the  specified  conditions  were  compiled  with.   Idem If 

8.  Same— Default  in  Payment.  Where  the  sum  agreed  to  be  paid  for 
an  option-  given  by  an  oil  and  gas  lease  was  not  paid  at  the  time 
agreed  upon,  held,  that  the  les.sor  had  a  right  to  cancel  the  lease. 
Idem     !• 
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OIL  AND  GAS.— Continued. 

4.  Smii»— Notice  of  GaneeUation.  In  the  absence  of  4iny  provision 
therefor  in  an  oil  and  gas  lease  which  amounted  to  an  option, 
held,  that  the  lessor  was  not  required  to  give  notice  of  his  inten- 
tion to  cancel  for  nonpayment  of  the  sum  agreed  to  be  paid  for 
the  option.    Idem 10 

OPERATIONS — See  "Physicians  and  Surgeons." 

OPTIONS— See  "Contracts" ;  "Oil  and  Gas." 

ORDERS— See  "Guardian  and  Ward,"  2;  "Motions." 

PARENT  AND  CHILD— See  **Tender." 

PAROL— See  "Evidence" ;  "Frauds,  Statute  of  ;  "Trusts." 

PARTIES— See  "Appeal  and  Error,"  10-14;  "Judgment,"  9;  "Principal 
and  Surety";  "Railroads,"  1. 

PARTNERSHIP— See  "Appeal  and  Error,"  14. 

1.  Native— PaiinerB.  A  partnership  is  a  distinct  entity  from  the  indi- 

viduals who  compose  it.  Holmes  v.  Alexander 12S 

2.  Action  Against — Process— Judgment.    Where,  In  an  action  against 

a  partnership,  service  is  made  upon  the  firm  only,  a  judgment 
against  the  individuals  composing  the  partnership.    Idem IXZ 

PAYMENT- See  "Compromise  and  Settlement";  "Guaranty";  "Man- 
damus"; *rraxatlon." 

What  Constitutes.  "Payment  means  the  satisfaction  of  a  debt  by 
money  or  the  representative  of  money  and  not  by  novation,  com- 
promise, or  accord  and  satisfaction.  Continental  Gin  Co.  v. 
Arnold 56# 

PENALTIES— See  "Chattel  Mortgages";  "Railroads,"  1:  "Usury." 

PERSONAL  INJURIES— See  "Carriers,"  12-14;  "Highways";  "Physi- 
cians and  Surgeons" ;  "Railroads"  ;  Release." 

PETITION— See  "PK^ading"  ;  "Receivers." 

PHYSICIANS  AND  SURGEONS: 

Injuries  in  Operation— Negligence— SufHcieocy  of  Evidence.  Evi. 
dence,  in  an  action  for  injuries  received  in  a  sanitoriura  through 
negligence  of  defendant  surgeon  in  connection  with  the  perform- 
ance of  an  operation,  held,  to  sustain  a  verdict  for  plaintiff. 
Grosshart   v.    Shaffer tOi 

PLEADINCi- See  "Accord  and  Satisfaction";  "Appeal  and  Error,"  3, 
57,  00 ;  "Api)earance" ;  "Attorney  and  Client" ;  "Compromise  and 
Settlement" ;  "Contracts"  ;  "Evidence,"  5 ;  "Garnishment"  ;  "In- 
junction" ;  "Judgment,"  1-3 :  ".Justices  of  the  Peace" ;  "Municipal 
Corporations"  ;  "Negligence"  ;  "Receivers"  ;  "Sales,"  5 ;  "Usury." 

1.  Defective  Statement  of  Cause  of  Action— Time  to  Object.  Where  a 
defective  statement  of  a  good  cause  of  action  is  first  challenged 
by  objection  to  introduction  of  evidence,  the  petition  will  be  up- 
held, unless  it  wholly  falls  to  allege  some  matter  essential  to  the 
relief  s6ught.  Carr  v.  Seigler 485 
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PLEAI  )IN(;.— CViitluued. 

t,  Defense^-^-Subsequent  Transaciioiis.  Defenses  which  assume  or  ad- 
mit the  original  cause  of  action  alleged,  but  which  are  based  on 
subsequent  matters  quall^lng  or  defeating  It,  must  ordinarily  be 
pleaded.   Gontineiital  Gin  Co.  v.  Arnold 561 

3.  Amendmeiit— Request.  Amendments  should  ordinarily  be  allowed  on 

request  therefor  -at  the  first  opportunity  after  the  necessity  ap- 
pears. Soiitliwe«teni  Broom  &  Warefaouse  Go.  v.  City  NatL  Bank      4Xt 

4.  Same— Discretion.    Refusal  to  permit  defendant  at  the  close  of  it>$ 

evidence  to  amend  its  answer  by  striking  out  an  admissicm  on  ac- 
count of  which  evidence  had  been  excluded,  lieldl»  not  an  abuse 
of  discretion,  where  tlje  only  reason  for  the  request  was  that  the 
pleadings  might  conform  to  the  proof.   Idem 4Xt 

5.  Amendment  of  Answer.  Under  Rev.  Laws  1910.  sec.  4790,  Md  not 

error  to  permit  defendants  to  amend  their  answer  by  pleading 
more  fully  failure  of  consideration,  which  they  had  imperfectly 
pleaded.   Campbell  v.  Newton  ft  Drisldll SIS 

6.  Trial  Amendment— Evidence.   A  trial  amendment  in  an  action-  for 

recovery  of  rents  due  on  farm  land,  which  was  In  the  further- 
ance of  justice  to  conform  allegation  to  proof,  is  properly  allowed, 
particularly  where  not  excepted  to.  Pruitt  v.  Carter 284 

7.  Verifleatlon  — Dental  of  Written  Instrument— Admission.     Under 

Rev.  Laws  1910,  sec.  4759,  allegations  of  the  execution  of  a  writ- 
ten release  set  up  in  the  answer  will  be  taken  as  true,  unless 
denied  by  verified  reply.  St  Loiris  &  S.  F.  R  Co.  t.  Bnaier t# 

8.  Sam&— Waiver  of  Verification.    Verification  of  the  denial  of  the  exe- 

cution of  a  written  instrument  is  not  waived,  though  there  be 

no  motion  to  strike  the  pleading  from  the  file.  Idem S# 

9.  Filing  Out  of  Time— Validity.  A  pleading  filed  out  of  time  without 

permission  or  agreement  is  a  nullity.  State  Nat.  Bank  v.  Lowen^ 
stefai     JM 

10.  Objections— Unverified  Petition— EITeet  of  Verified  Answer— AAnfe- 

sions.  Appoln-tment  of  receiver  to  protect  property  and  hold  reve- 
nues pending  final  result  of  suit  to  cancel  a  guardian's  lease 
and  quiet  title,  held  not  error,  though  the  ancillary  petition  was 
not  verified,  where  a  verified  answer  admitted  facts  alleged  In  the 
petition  authorizing  appointment  of  receiver.  Ward  v.  Intcr- 
Ocean  Oil  ft  Gas  Co ^0 

POOR  FARAfS— See  **Asylums." 

POSSESSION— See  "Champerty  and  Maintenance*':  "Chattel  Mort- 
gages" ;  "Landlord  and  Tenant" :  "Property" :  "Replevin" ;  "Ven- 
dor and  Purchaser." 

PRACTICE— See  "Appeal  and  Error";  "Trial."  and  the  various  other 
specific  topics. 

PRESTTMPTIONS^— See  "Evidence,"  2;  "Fraud." 

PRINCIPAL  ANT)  AGENT— See  "Attorney  and  Client":  "Brokers": 
"Corporations":  "Evidence,"  H;  "Insurance."  1,  2,  15;  "Wit- 
nesses." 

PRINCIPAL  AND  SUREl^Y-  See  "Homestead";  "Justices  of  the 
Peace,"   fi. 
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PRINCIPAL  AND   SURETY.— Contiuued. 

1.  Release  of  Sureties— Parties.  Under  Rev.  Laws  1910,  sec.  4694,  the 

payee  of  a  note  may,  «t  his  option,  sue  one  surety  without  join- 
ing the  maker  and  other  sureties,  and  such  failure  to  join  them 
will  not  relea.se  the  surety  sued.    Miller  v.  State 76 

2.  Same— Failure  to  Sue  Principal  on  Request.   Failure  of  the  payee 

of  a  note  to  sue  the  principal  on  the  oral  request  of  the  sureties 
sued,  made  long  after  the  maturity  to  the  attorney  who  had  the 
note  for  collecti(Hi,  held  not  to  relea.se  the  surety  sued.   Idem ^76 

PRIORITIES— See  "Mechanics*   Liens";    ^'Mort^ages." 

PROBATION  OFFICERS— See  **Infants." 

PROCESS — See  "Corporations*' ;  "(Tarnishment"  ;  "Partnership." 

PROPERTY : 

Possession— SufBcieney.  To  maintain  possession  of  realty,  it  is  not  es- 
sential that  claimant  reside  thereon,  or  inclose  it  with  a  fence, 
hut  is  sufficient  that  he  do  acts  thereon  clearly  indicating  that  he 
has  exclusive  control  under  a  claim  of  right.  Hass  v.  Gregg 51 

PUBLIC  IMPROVEMENTS— See  "Municipal  Corporations." 

PUBLIC  SERVICE  CORPORATIONS— See  "Carriers" ;  "Railroads.* 

RAILROADS— See  "Carriers" ;  "Evidence,"  3. 

1.  Failure   to   CooBtmet   Orossing^— Penalty— Recovery— Piartles.    An 

action  to  recover  the  penalty  provided  by  Rev.  Laws  1910,  sec. 
1432  (Laws  1907-08,  c.  72,  art.  2,  sec.  1),  for  a  railroad  company's 
failure  to  construct  crossings,  cannot  be  maintained  on  behalf  of 
the  state  on  relation  of  the  county  attorney,  but  must  be  prose- 
cuted in  the  nume  of  the  body  iK>litlc  to  which  the  penalty  is 
made  payable  by  the  statute.  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
State    614 

2.  Duty  of  Care— Lieensees.   A  railroad  company  is  bound  to  exercise 

towards  a  licensee  that  degree  of  care  to  protect  human  life 
which  Is  commensurate  with  the  probability  of  danger ;  the  ques- 
tion being  one  of  fact  for  the  jury.  Wittielm  v.  Missouri,  O.  & 
G.  Ry.  Co. 317 

3.  Same— Negligcnee.    M-aking  a   flying  switch  where  the  employees 

know  or  should  know  persons  are  likely  to  be,  liberating  a  string 
of  cars  without  a  brakeman  to  control  them,  was  gross  negli- 
gence.    Idem   .  .* .*. 317 

4.  Sam»— Use  of  FV>otpath  Across  Trade.  Where  a  footpath  across  and 

along  a  railroad  track  has  been  habitually  used  by  the  public  for 
for  many  years,  It  Is  a  question  of  ffect  whether  the  railroad  com- 
pany has  not  acquiesced  In  such  use.   Idem 317 

5.  Crossing  Acddenfe— Witnesses — Impeachment.    Evidence  of  a  .state- 

ment by  the  engineer  In  response  to  a  question  by  the  conductor 
after  the  accident  that  he  was  looking  back  and  did  not  see  the 
wagon  until  he  struck  it  at  the  crossing,  held  immaterial.  Mis- 
souri^ O.  &  G.  Ry.  Co.  V.  Adams 557 

6.  Same— Duty  to  Give  Warning— Instructions,    (living  of  an  instruc- 

tion that  it  was  defendant's  duty  to  sound  the  whistle  or  ring  the 
bell  at  least  80  rods  from  the  street  crossing  where  the  acci<lent 
occurred,  held  error,  where  it  appeare<l  that  the  dei>ot  from  which 
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RAILROADS.- Continued. 

the  train  started  was  only  .250  or  300  yards  from  the  crossing. 
Idem    557 

7.  Fires— Negligwice— Evidence.    Evidence  showing  that  a  fire  orig- 

inated from  sparks  of  a  passing  engine,  is  prima  facie  proof  of 
negligence  of  the  railroad  company.  Missoiai,  O.  &  G.  Ry.  Co. 
V.   Gentry    374 

8.  Same— Instmctioiis.    An  instruction  that  evidence  that  defendant 

allowed  combustible  material  to  accumulate  on  the  right  of  way 
is  suflicient  to  warrant  the  imputing  of  negligence  to  the  company 
held   not  erroneous.    Idem 374 

9.  Same.    In  an  action  for  damages  by  Are  by  sparks  from  a  locomo- 

tive, in  Indian  Territory  prior  to  statehood,  lield  that  an  instruc- 
tion as  to  equipment  and  handling  of  the  engine  was  not  objection- 
able, on  ground  that  it  did  not  limit  the  inquiry  as  to  other  fires 
to  the  particular  engine,  and  the  word  "handled"  did  not  render 
it  erroneous.    Idem  374 

RATIFICATION— See  "Executors  and  Administrators." 

bEAL  ESTATE  AGENTS— See  "Brokers." 

RECEIVERS— See  "Appeal  and  Error,"  60;  "Pleading,"  10. 

1.  Action  on  Bond — Petition.    In  action  om  a  receiver's  bond,  failure 

to  attach  to  the  petition  a  copy  of  the  order  appointing  the  re- 
ceiver does  not  render  the  petition  subject  to  general  demurrer. 
Niciiols  V.  Dexter   152 

2.  Same.    Petition  in  an  action  on  a  receiver's  bond  lield  sufficient 

as  against  general  demurrer,  where  it  alleged  the  giving,  and 
facts  constituting  a  breach  of  the  bond.    Idem 152 

3.  Same.    Where  the  petition  in  an  action  on  a  receiver's  bond  alleges 

that  the  receiver  qualified  by  giving  bond,  and  -a  copy  of  the  bond 
is  attached,  it  will  be  presumed  that  he  took  the  oath  required 
by  Mansf.  Dig.  Ark.  sec.  5277.    Idem 152 

RECORDS— See  "Appeal  and  Error";  "Exceptions,  Bill  of;  "Evi- 
dence," 13;  "Guardian  and  Ward,"  6;  "Indians,"  3,  4;  "Insur- 
ance," 14 ;  "Justices  of  the  Peace." 

REDELIVERY  BONDS— See  "Replevin." 

REFERENCE— See  "Appeal  -and  Error,"  5J. 

1.  Riglit  to  Order— Examination  of  Mutual  Accounts.    Under   Rev. 

Laws  1910,  .sec.  5019,  where  an  action  requires  an  examination 
of  mutual  accounts,  the  court  may,  over  objection  on  request  of 
either  party,  or  on  Its  own  motion,  direct  a  reference.  Hale  v. 
Marsiiall 688 

2.  Report  of  Referee— Time— Waiver  of  Ofoiection.    Where  a  referee 

fails  to  report  in  time,  an  objection  by  either  party  should  be 
sustained,  and  a  new  trial  ordered,  but  if  either  party  consents, 
he  waives  the  Irregularity.    Idem 688 

RELEASE— See    "Attachment";  ? "Chattel    Mortgages";    •^Guafrantfir" ; 

"Guardian  and  Ward,"  3 ;  "Pleading,"  7 ;  "Principal  and  Surety." 
1.    Validity— FVaud— Setting  As^e.    While  It  Is  the  policy  of  the  law 

to  encourage  compromise  and  settlement,  a  release  in  a  personal 
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RELEASE.— <:Jontinued. 

Injury  action  will  be  set  aside  where  is  has  been  procured  by 
fraud.    St.  Louis  &  S.  F.  R.  Co.  v.  Bnmer 349 

2... Same — ^Burden  of  Proof.  Where  a  release  is  attacked  on  the 
ground  of  fraud,. the  party  alleging  fraud  is  bound  to  establish 
it  by  clear  and  convincing  proof.    Idem 349 

REMITTITUR— See  "Appeal  and  Error,"  07. 

RENT — See  "Evidence,"  1,  14 ;  "Landlord  and  Tenaoit" ;  "Pleading," 
6;  **Trlal,"  16. 

REPLEVIN— See  "Chattel  Mortgages." 

1.  Anfanato— Damages  for  Trespam.    Where  about  25  head  of  cattle 

belonging  to  plaintiff  trespassed  on  defendant,  who  was  able  to 
impound  only  five  head,  held  that,  in  a  replevin  action  brought 
by  plaintiff,  defendant  was  entitled  to  judgment  for  damages 
done  by  the  entire  herd.    Holmberg  v.  WUl 745 

2.  Nature  of  Remedy — Scope  of  Relief.    A  settlement  may  be  had  in 

replevin  of  all  equities  between  the  parties  arising  from  or  grow- 
ing out  of  the  main  controversy.    Idem 74ft 

3.  Redeliveiy  Bond-^^ustody   of   Property— Nature.    Property     held 

under  a  redelivery  bond  in  replevin  is  in  costodUt  legls,  the  same 

as  if  in  the  ofllcer's  actual  possession.    Grossman  Co.  v.  White      117 

RES  GESTAE— See  "Evidence,"  3. 

RES  IPSA   LOQUITUR— See  "Carriers,"   8;   "Master   and   Servant." 

RES  JUDICATA— See  "Guardian  and  Ward,"  6;  "Judgment." 

REVENUE— See  **Texation." 

REVIEW- See  "Appeal  and  Error." 

REVIVOR— See  "Appeal  and  Error,"  14. 

ROADS— See  "Highways." 

SALARIES  AND  FEES— See  "Sheriffs  and  Constables." 

SALES — See  "Brokers" ;  "Corporations" ;  "Executors  and  Administra- 
tors"; "Guardian  and  Ward,"  2;  "Vendor  and  Purchaser." 

1.  Delivery  and  Acceptance  of  Ckwda— Liability  for  Price.  Where  a 
merchant  orders  goods  and  on  receipt  of  same  finds  them  as 
ordered  and  retaLos  and  disposes  of  a  portion,  he  thereby  be- 
comes liable  for  the  entire  contract  price.    Simonoff  v.  PaJrsonft      600 

t.  Fraud — Evidence— Excessive  Price.  That  personal  property  was 
sold  for  too  high  a  price  is  not  per  se  prima  fade  evidence  of 
fraud  by  the  seller.    Campbell  v.  Newtofi  &  DriskiU 518 

3.  Sale  of  Com— Grade--Official  Inspeetion-^Condtisivcness.    Otficial 

inspection  held  conclu.sive  as  to  the  grade  and  quality  of  the 
corn  shipped,  where  there  was  nothing  to  impeach  it  as  dis- 
honest or  collusiye.  Citizens'  Independent  Mill  &  Elevator  Co. 
V.  Perldns    ; M2 

4.  Same— Shipment — Condition  Upon  Arrival.    The  condition  of  corn 

sold  when  it  -arrived  at  its  destination  was  immaterial  if  the 
agreed  official  inspection  showed  that  it  was  of  the  grade  con- 
tracted for.    Idem  Z42 
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SALES.—Contlnued. 

5.  Action  for  Price— Pleading  and  Proof.    Evidence  in  an  action  for 

the  price  of  goods  sold  to  M-,  and  by  him  transferred  to  D.. 
who  assumed  the  debt,  held  to  reasonably  sustain  the  allegations 
of  the  petition,  ami  that  the  petition  stated  a  cause  of  action. 
Alexander  Dn^  Co.  v.  O'lMl Hez 

6.  Breach  of  Warranty>— Remedy  of  Buyer.    The  buyer  of  property 

warranted  to  give  satisfaction  may,  in  good  faith,  retain  the 
article  and,  if  found  Inferior,  recoup  proper  damages  sustained ; 
and  timely  notice,  though  proper.  Is  not  necessary.  T.  HL  Rogers 
Lumber  Co.  v.  M.  W.  Jfudd  Lumber  Co. S87 

7.  Remedy  of  Buyer— Recovery  of  Price  Paid.    Where  A.  agreed  to 

buy  from  B.  four  marketable  hogs,  and  one  of  the  hogs  delivered 
was  unmarketable,  but  A.'s  agent  paid  for  same  without  A.  know- 
ing that  the  hog  was  unmarketable,  held,  that  A.  could  recover 
from  B.  the  amount  paid  for  such  hogs.    Kaiser  v.  Geis 6#4 

SEARCHES  AND  SEIZURES— See  "Appeal  and  Error,"  9. 

Seardi  Warrant— Validity— Right  to  Question.  The  right  to  question 
the  validity  of  a  search  warrant  is  personal  to  the  occupant  of 
the  premises  searched.    Chanosky  v.  State 476 

SERVICE— See  "Process." 

SETTLEMENT— See  "Appeal  and  Error,"  40;  "Compromise  and  Settle- 
ment." 

SEWAGE— See  "Municipal  Corporations." 

SHERIFFS  AND  CONSTABLES: 

Fees — Serviee  as  Guard— Insane  Person.  A  county  is  not  liable  to  a 
deputy  sheriff  for  |3  per  day  for  services  as  guard  while  carry- 
ing persons?  adjudged  insane  to  the  state  hospital  for  the  insane. 
Board  of  Com'rs  of  Garfield  County  v.  Bebb 18 

SHERIFFS  SALES— See  "Appeal  and  Error,"  13. 

SIDEWALK  TAX— See  "Appeal  and  Error,"  3. 

SPECIAL  ASSESSMENTS— See  "Appeal  and  Error,"  3;  "Municii>al 
Corporations." 

STATES — See  "Commerce";  "Duress";  "Statutes." 

STATUS  QUO— See  "Insane  Persons." 

STATUTES — ^For  statutes  pertaining  to  particular  subjects,  see  the 
various  specific  topics. 

Construction  of  Statutes.  Where  a  statute  is  taken  from  another  state, 
the  construction  there  given  will  be  presumed  to  h«ve  been  adop- 
ted.   St.  Liouis  &  S.  F.  R.  Co.  v.  Bruoer Z49 

STATUTES  CONSTRUED : 

IMted  States. 

Statutes  at  Large: 

25    Stat.    783 460 

28    Stat      81 460 

30    Stat.      62,    83.    491 4«1 
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STATUTES  CONSTRUED.— Ck)ntinued. 

83    Stat.    573 461 

34  Stat.    145 166 

35  Stat.    315 166 

OklahooHL 

CJonstitutlon : 

Art.    2,  Sec.    9 489 

Art    2,  Sec.  19 , 698 

Art.    7.  Sec.  10 478 

Art  12,  Sec.    2 754 

Statutes  of  Oklahoma  1893: 

Sec.  5712 «3 

Sec.  5716  «4 

Statutes  of  Oklahoma  1903: 

Sees.  4760^,  4493,  4495 68 

Compiled  Laws  1909: 

Sec.  1176  .• 286 

Sees.  4101-4   «86 

Sees.   4406-7    88 

Sec  4408  87 

Sec.  4422  89 

Sec.  4428  88 

Sees.  6301-2 364 

Session  Laws  1911: 

Ch.   14    551 

Revised  Laws  1910: 

Sec.  159 748 

Sec.  173  748 

Sec.  862  515 

Sec.  632 173 

Sec.  644  : 174 

Sec.  900  42 

Sees.  934^  757 

Sec.  941 610 

Sec.  1005  36,  628 

Sec.  1006  768 

Sec.  1086  '  121 

Sec.  1105  121 

Sees.  1336-7  416 

Sec.  1432  616 

Sec.  1631  19 

Sec.  2581  130 

See.  3171  618 

Sec.  3640  782 

Sec.  3802  651 

Sec.  3862  550 

Sees.  4174,  4175  257 

Sec.  4420  106 

Sec.  4536  95 

Sees.  4690.  4692  102 

Sec.  4770  856 
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STATUTES  CONSTRUED.— Continued. 

Sec.  4790  525 

Sec.  4791  5# 

Sec.  4824  Hf ' 

Sec.  4829  M8 

Sea  4910  $U 

Sec.  4915  512 

Sec.  4979  «S 

Sec.  5007  : 81 

Sec.  5017  701 

Sec.  5019  69t,  G9S 

Sec.  5027  tVt 

Sec.  5033  » 

Sec.  5049. 7« 

Sec.  5050  584 

Sec.  5126  670 

Sec.  5140  SO 

Sec.  5143 587 

Sec.  5236 • 701,  702 

Sec.  5242  580 

Sec.  5267 t05 

Sec.  5268  285.  700 

Sec.  5260  700 

Sees.  5316,  5317  587 

Sees.  5466,  5467  330.  530 

Sec.  6073  618 

Sec.  6190  640 

Sec.  6342  625 

Sec.  6344  626 

Sec.  6409  138 

.  Sec.  6413  625 

Sec.  6504  625 

Sec.  6543  103 

Sec.  6569  101 

Sec.  6673  650 

Sees.  6771,  ^73  514 

Sec.  7378  : 513 

Sec.  7561  618 

Mansfield's  Dljrest  1884: 

Sec.  2566 460 

Sec.  5277  156 

STATUTES  OF  LIMITATION— See  "Limitation  of  Actions." 

STOCK— See  "Animals." 

STOCKHOLDERS— See  "Corporations." 

STORAGE— See  "Bailment." 

STREAMS— See  "Waters  and  Water  Courses." 

SUBSCRIPTIONS— See  "Corporations." 

SUMMONS— See  "Process." 

SURETYSHIP— See  "Principal  and  Surety." 

SURGERY— See  "Physicians  and  Surgeons." 
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TAXATION — See  "Appeal  -and  Error,"  3;  "Mandamus";  "Municipal 
Corporations." 

1.  Property  Subject— Allatments.    The  grant  of  nontaxable   land  to 

Cherokee  allottees,  pursuant  to  Act  Cong.  July  1,  1902,  covers 

only  the  40-acre  homestead.    Br(»wn  v.  Denny 380 

2.  Same.    Lands  of  Cherokee  allottees  other  than  homesteads  from 

which  restrictions  have  been  removed  by  act  of  Congress,  July 

1,  1902,  held  subject  to  taxation.    Idem 380 

3.  Statement  by  City — Outstanding^  Judgments.     The  itemized  state- 

ment required  to  be  made  by  mayor  and  counsel  by  Rev.  T>aws 
1910,  sec.  7378,  must  show  outstanding  judgments  against  the 
city  as  an  item  of  the  amount  necessary  for  a  sinking  fund 
sufficient  to  pay  at  nMturity  all  bonded  indebtedness  and  one- 
third  of  outstanding  judgments.  City  of  Shawnee  v.  City  of 
Tecwiseh 500 

4.  Same.    Under  Rev.  Laws  1910,  sees.  6771,  6773,  7378,  the  statement 

to  be  made  under  exci.se  board  under  Rev.  I^ws  1910.  stH».  737S. 
the  amount  of  outstanding  judgments  against  the  city  as  an  item 
of  the  necessary  sinking  fund  to  be  levied.    Idem 509 

5.  Same— Payment    of   Judgments — ^Funds — Levy    to    Reimburse.    A 

judgment  against  a  city  may  be  paid  out  of  its  sinking  fund  and 
the  amount  thus  expended  be  included  in  the  statement  required 
to  *be  made  to  excLse  board  under  Rev.  L*aws  1910.  sec.  7378, 
and  levies  may  be  made  to  reimbur.se  such  sinking  fund  for 
such  expenditures  under  sec.  6773,  as  amended  by  Sess.  Laws 
1»15,  c.  80.    Idem   ^    509 

TENANCY— See  "Landlord  und  Tenant." 

TENDER: 

SufBeieney — ^Parent  and  Child.    A  tender  to  a  son  held  not  a   gcMxl 

tender  to  his  father.    Holmberg  v.  Will 745 

TIME— See  "Contracts." 

TORTS — See  "Carriers';  "Damages'*;  "Highways";  "Judgment,"  3; 
"Master  and  Servant" ;  "Municipal  Corporation.s" ;  "Negligence"  ; 
"Physicians  and  Surgeons"  ;  "Railroads"  ;  "Release." 

TRANSCRIPT  OF  RECORD— Sec  "Appeal  an<l  Error."  1H5-28:  "Jus- 
tices of  the  Peace." 

TRESPASS— See  "Replevin." 

TRIAL — See  "Appeal  and  Error";  "Attorney  and  (^lient"  ;  "Cariiors," 
1,  4,  7,  14;  "Contracts";  "Guaranty";  "Jury";  "New  Trial"; 
"Railroads,"  2,  4,  6,  8,  9 ;  "Release." 

1.  '*EIxceptlon."     An  "exception"  is  an  objwtion  taken  to  i\   decision 

on  a  matter  of  law.    Liquid  Carbonic  Co.  v.  Rodman 211 

2.  Time  to  Except — Reduction  to  Writing.    A  party,  objecting  to  a 

decision,  must  except  when  the  decision  is  made,  but  time  will 
be  given  to  reduce  the  exception  to  writing  within  the  term. 
Idem 211 

3.  Reception  of  Evidence— Objection — Instructions.     Where  a  matter 

irrelevant  to  the  issue  is  contained  in  a  letter  admitte<l  in  evi- 
dence, the  party  complaining  thereof  .should  call  the  trial  court's 
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TRIAL.— Continued. 

attention  to  it  and  take  exception  and  request  that  the  jury  be 
instructed  not  to  consider  such  part.  Tishoniiiigo  Electrie  Light 
&  Power  Co.  v.  Gullett IW 

4.  Order  of  Proof— Discretioii.    Evidence  admissible  in  chief  may  be 

introduced  out  of  its  regular  order,  where  the  court  believes  such 
course  proper  in  facilitating  the  dispatch  of  business.  Steller 
V.   Boling    214 

5.  Argument  of  Counsel — Cure  by  Instructions.    Improper  remarks  of 

counsel  a^  to  the  law  on  a  certain  issue  field  not  prejudicial, 
where  the  court  instructed  the  jury  not  to  ccmsider  same.  Mc- 
Donuld  V.  Cobb 581 

6.  Demurrer  to  Evidenee.    Where  the  petition  states  a  cause  of  action 

and  the  proof  fairly  sustains  same,  a  demurrer  to  the  evidence 
should  be  overruled.  T.  IL  Rogers  Lumber  Co.  v.  M.  W.  Judd 
Lumber  Co 387 

7.  Same.    Where  there  is  any  evidence  reasonably  sustaining  a  peti- 

tion stating  a  cause  of  action  it  is  error  to  sustain  a  demurrer 

to  the  evidence.    Alexander  Drug  Co.  v.  O'Dell M 

8.  8aina    Where  the  evidence  with  all  inferences  deducible  therefrom 

was  insufficient  to  support  a  verdict,  it  was  error  to  overrule  a 
demurrer  to  it    Grossman  Co.  v.  White IH 

9.  Same.    Under  Rev.  Laws  1910,  sec.  5002,  subd.  3,  on  sustaining  a 

demurrer  to  the  evidence,  such  judgment  as  the  pleadings  and 
proof  demand  should  be  rendered  without  submitting  any  issue 
to  the  jury,  the  effect  of  the  demurrer  being  to  refer  to  the  court 
the  application  of  the  law  to  the  admitted  facts.  Courtney  v. 
Gibson    769 

10.  Direction  of  Verdict — ^Evidence.    Where  there  is  any  evidence  in- 

troduced in  the  trial  of  a  cause  reasonably  tending  to  esta!>lish 
plaintiff's  cause  of  action,  it  is  error  for  the  court  to  direct  a 
verdict  for  defendant.    Seott  v.  Moore 2M 

11.  Instructed  Verdict— Issues.    Where  an   issue  of  fact  is  presented 

in  respect  to  whether  a  writing  was  delivered  upon  a  condition 
precedent  to  its  effectiveness,   it  is  error  to  so  instruct  as   to 

take  such  issue  from  the  jury.    Williamson  v.  Scully 531 

IZ,  Instructions— Issues.  It  is  error  ordinarily  to  instruct  upon  a  ma- 
terial issue  not  raised  by  the  pleadings.  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Mailes  278 

13.  Same.    Although   a   requested   instruction   may  correctly   state  an 

abstract  rule  of  law,  if  it  is  not  applicable  to  the  issues  involved. 

it  is  not  error  to  refuse  to  give  it  to  the  jury t%\ 

14.  Refusal  of  Instructions  Covered.    The  refusal  of  correct   instruc- 

tions substantially  covered  by  those  given  is  not  prejudicial 
error,  where  the  charge,  as  a  whole,  properlv  states  the  law. 
Tishomingo  Electric,  Light  &  Power  Co.  v.  GuUett 181 

15.  Refusal  of  Instructions — Evidence.    Refusal  of  a  requested  instruc- 

tion on  defense  of  former  -adjudication  held  not  error,  where 
there  was  no  evidence  reasonablv  tending  to  support  such  de- 
fense.   McDonald   v.   Cobb 581 

16.  Instructions — ^Province  of  Jury.    Where  in  an  action  for  rent  the 

evidence  was  conflicting  .as  to  when  notice  was  given  by  defend- 
ant to  the  landlord  of  the  existence  of  a  gambling  establishment 
over  the  place  of  business  rented  by  defendant.  It  was  error  to 
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TRIAL.— Continued.  , 

instmct  as  to  the  time  when  such  notice  was  given.  Clark  v. 
UilileiD 48 

17.  IiistniciioiiB. — Exeeplions.    Exceptions  to  instructions  mu.^t  spe<*ify 

the  instructions  objected  to.    Duroderigo  v.  CulweU 6 

18.  Same.    A  general  exception  to  each  and  every  paragraph  of  the 

court's  charge  held  too  general.    Idem 6 

19.  Verdict  by  Comiiromise.    Where  the  evidence  as  to  the  amount  due 

plaintiff  is  conflicting,  a  verdict  for  only  part  of  the  amount  will 
not  be  deemed  a  compromise  verdict  and  reversed.  King  v. 
Ramilton 386 

TRUSTS : 

Ejqiress  Ttvfit — Eslabilshmeiit  by  Parol.  The  statutes  prohibiting  the 
establishment  of  an  express  trust  by  parol  do  not  apply,  where 
the  trust  has  been  executed  and  the  evidence  is  Introduced  to 
show  the  true  consideration.    Oklahoma  Nat.  Bank  v.  Cobb 654 

UNDUE  INFLUKNC^E— See  "Deeds." 

UNITED   STATES — See  "Carriers";   "Commeice" ;   "Indians." 

USURY : 

1.  Contracte— Validity.  Rev.  Laws  1910,  sec.  1005,  held  not  to  make 
absolutely  void  a  contract  tainted  with  usury.  Stockyards  State 
Bank  v.  Johnston  31 

t,    Defense—Failure  to  Plead — ^Walver.    The    defense    of    usury    is 

waived  unless  specifically  pleaded.    Idem 32 

3.  Same— Demurrer.    The  defense  of  usury  cannot  be  raised  by  de- 

murrer to  a  petition  which  declares  on  an  usurious  contract. 
Idem 32 

4.  Action  to  Recover— Df^maod-^^eadin^    and    Proof.    Under    Rev. 

Laws  1910,  sec.  1005,  a  written  demand  for  «a  return  of  usury 
must  be  allejred  and  proven  to  authorize  a  recovery  of  same. 
MitcheU  v.  Clark  628 

5.  Penalty— Renewal   Note— Operation    of    Statute.    Defendant   held 

entitled  to  a  forfeiture  of  twice  the  amount  of  the  usurious  in- 
terest, where  such  interest  was  carried  into  a  renewal  note  ex- 
ecuted after  the  enactment  of  Rev.  I>aw8  1910,  sec.  1005,  though 
the  orijErinal  contract  was  made  prior  to  enactment  of  such  stat- 
ute.   Walker  v.  Daharsh  7M 

VACATION  OF  JUDGMENT— See  "Appeal  and  Error,"  54:  "Judg- 
ment." 

VACATION  OE  ORDERS— See  "Motions." 

VARIANCE — See   "Carriers,"    12,    13;    "Compromise   and    Settlement." 

VENDOR  AND  PURCHASER  —  See  "Appeal  and  Error,"  13; 
"Brokers";  "Champerty  and  Maintenance";  "Evidence,"  8; 
"Executors  and  Administrators";  "Fraudulent  Conveyances"; 
"Guardian  and  Ward,"  6;  "Indians";  "Insane  Persons";  "Mort- 
gages," 1-3;  "Trusts." 

1.  Possession— Noliee  of  Title.  A  purchaser  of  realty  from  persons 
other  than  those  in  possession  should  ascertain  the  extent  of  the 
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VENDOR  AND  PURCHASER.—Continued. 

possessors'  claim;  such  possession  being  notice  of  whatever  in- 
terest the  possessors  have.    Ha£8  v.  Greg^ 51 

2.  Same.    The  rule  that  open,  notorious  possession  of  realty  under 

an  apparent  claim  of  ownership  is  notice  of  the  possessor's  claim, 
does  not  apply  to  a  vendor  remaining  in  possession  so  as  to 
require  a  purchaser  from  his  grantee  to  inquire  whether  he 
had  any  interest  in  the  land  conveyed,  *  provided  the  purchaser 
is  an  innocent  purchaser  free  from  any  fraud  on  the  vendor. 
Idem 51 

3.  Bona  Fide  Purchaser— Proof— Inadequate  Consideration.    A  gross 

disparity  between  the  actual  value  and  the  consideration  is 
usually  sufficient  to  overcome  any  theory  that  the  grantee  was  a 
bona  fide  purchaser.    Idem   51 

VERDICT— See  "ApiHMl  and  Error";  Carriers,"  7;  "Trial." 

VERIFICATION— See  "Contracts";   "Pleading,"  7,  8. 

WAIVER— See   "Appeal   and    Error,"    1;    "Appearance";    "Bills   and 
Notes";  "Insurance,"  15;  "Pleading,"  8;  "Reference";  "Usury." 

WARDS— See  "Guardian  and  Ward." 
WARRANTS— See  "Municipal  Corporations." 
WARRANTY- See  "Insurance";  "Sales." 
WATERS  AND  WATER  COURSES: 

1.  Irrigation— Appropriation  of   Water— Permit    The     hydrographic 

survey  of  a  stream  and  its  system,  which  is  provided  for  by  Rev. 
Laws  1910,  sec.  3639,  and  an  adjudication  under  sees.  3640, 
3^2,  lield  conditions  precedent  to  the  right  of  the  state  engineer 
to  grant  a  valid  permit,  authorizing  plaintiff  to  appropriate  water 
of  a  stream  to  the  exclusion  of  other  claimants  owning  irrigable 
land  through  which  it  meandered.    Owens  v.  Snider 772 

2.  Same — Collateral  Attack.    The  state  engineer's  permit  authorizing 

the  appropriation  of  water  of  a  stream  for  irrigation,  held  open 

to  collateral   attack.    Idem    Tit 

3.  Same— Injunetion — Sufficiency  of  Evidenee.    Evidence,  in  an  action 

to  enjoin  the  taking  of  water  from  a  stream  for  irrigation,  held 
to  show  that  the  stream  afforded  sufficient  water  to  supply  de- 
fendants in  excess  of  the  amount  claimed  by  plaintiff,  and  that 
hence  injunction  should  be  denied  regardless  of  whether  plaintiff 
had  a  valid  permit  to  appropriate  water.    Idem 772 

WITNESSES-  See  "lOvidcnce."' 

1.  Competency — Husband  and  Wife.    Where,  in  the  husband's  absence, 

the  wife  acts  in  protection  of  property  claimed  by  hlfti,  though 
without  express  direction,  she  is  a  competent  witness,  under  Rev. 
Laws  1910,  section  5050,  subd.  3,  in  an  action  by  or  against 
him.  as  to  what  she  does  and  says  in  relation  therewith.  Mc- 
Donald  V.   Cobb 581 

2.  Conversation  Willi  Person  Siiioe  Deceased.     Rev.  Laws  1910.  sec. 

tion  5040,  held  not  to  render  incompetent  a  conversation  had 
with  a  person  since  deceased  by  plaintiflTs  agent  and  manager, 
where  such  agent  was  not  a  party  to  the  action  or  interested 
in  it.    First  Nat,  Bank  of  El  Reno  v.  Davidson-Case  Lumber  Co.      695 
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WITNESSES.— Continued. 

3.  Impeaeimieiit— Former  Testimony.     Where  a  witness,  when  asked 

if  he  had  not  testified  diflFerently  at  a  previous  trial,  replied  that 
he  did  not  remember,  evidence  of  the  stenographer's  notes  taken 
at  such  former  trial  is  admissible  in  impeachment;  the  material 
question  being,  not  what  the  witness  remembers,  but  what  he 
testified.    Johnson  v.  Moore 274 

4.  Same.     An   ofiicial   stenographer,   who  has   correctly   rejwrted   the 

testimony  of  a  witness  at  a  former  trial,  may  read  his  notes 
of  such  testimony  to  impeach  the  witness  at  a  subsequent  trial 
without  making  a  transcript  of  the  notes.    Idem 274 


WORK  AND  LABOR— See  "Master  and  Servant." 
WRITS— See  "Attachment";  "Injunction";  "Mandamus." 
WRONGS— See  "Torts." 


/ 


Digitized  byLjQOQlC 


Digitized  byLjOOQlC 


Digitized  byLjOOQlC 


Digitized  byLjOOQlC 


^ 


Diitized  by  Google 


